
CREIGHTON LAW REVIEW

NEBRASKA FACES VIDEOTAPE: THE NEW
VIDEO TECHNOLOGY IN PERSPECTIVE

INTRODUCTION

Modern technology, which has developed the medium of video-
tape for such uses as pre-recorded television programs and stop-
action instant replay of sports events, has now made this phenom-
enon available for use by members of the legal profession. The meth-
ods and benefits of employing videotape are now being explored in
courtrooms, law offices and law schools' throughout the United
States.

It is the purpose of this article to report the current developments
of videotape in the practice of law. Examples will include both cases
and experiments dealing with videotape in various jurisdictions. The
principal use of this medium to date has been in litigation, where
it has been employed in the following ways:

A. To record depositions;
B. To record ex parte statements of witnesses, re-enactments, or

experiments;
C. To record live testimony at trial for the purpose of an appel-

late record;
D. To pre-record all testimony for trial.,
First, a much-simplified explanation of the mechanics of the sys-

tem is in order. Videotape recordings are made by capturing both
sight and sound electronically on magnetic tape. The image is re-
corded as an electronic impulse formed by the camera and the video
recorder. The tape does not have to be processed and can be re-
played instantly in slow motion, at regular speed, or in stop action.
It can be used to produce either still or moving pictures, and can be
erased and reused hundreds of times. In addition, no .changes can
be made in the tape without detection.,

DEPOSITIONS

CIVIL

Probably the most frequent use of videotape today is in taking the
deposition of an expert witness, particularly where the person may

1. Videotape has been incorporated into the curricula of the Hastings College of
the Law, the University of California, the MeGeorge School of Law of the University
of the Pacific and the Indiana University School of Law.

2. Address, American Bar Association Annual Meeting, Aug. 15, 1972, in San
Francisco, California, by Guy 0. Kornblum, Professor at Hastings College of the Law,
and Paul E. Rush, Producer/Directot of Educational Television at the University of
California, Berkeley.

3. Interview with Frank Denes, Director of Video Systems, J. B. Electronics,
Omaha, Nebraska, in Omaha, Dec. 27, 1972.
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be unavailable for a later appearance at trial. The trier of fact may
judge the witness' credibility by seeing and hearing him respond to
the questions of counsel, and may evaluate his responsiveness in
answering.

The use of videotape depositions in federal court was advanced
by the 1970 revision of the Federal Rules of Civil Procedure. Rule
30 (b)(4), concerning depositions on oral examinations, now pro-
vides:

The court may upon motion order that the testimony at a
deposition be recorded by other than stenographic means, in
which event the order shall designate the manner of record-
ing, preserving, and filing the deposition, and may include
other provisions to assure that the recorded testimony will be
accurate and trustworthy. If the order is made, a party may
nevertheless arrange to have a stenographic transcription
made at his own expense.
The first reported federal case in Nebraska to apply this rule was

Carson v. Burlington Northern, Inc.4 The plaintiff suffered a partial
amputation of his hand when a steel press closed upon it - allegedly
as a result of the defendant's negligence. The court conditionally ap-
proved the motion of the defendant railroad to take the deposition
of the plaintiff by stenographic means and by videotape at the black-
smith shop where the accident occurred. The conditions included
the requirements that the plaintiff need not actually operate the
machine, but use a pointer or other agreed means of demonstra-
tion, and that the operator of the videotape device be given an oath.

In another Nebraska federal case, McCartney v. G. D. Searle and
Co.,"the court permitted a videotaped deposition of a medical ex-
pert. The suit pertained to products liability in the use of birth con-
trol pills. Counsel for both parties agreed to have a videotaped dep-
osition of defendant's expert medical witness taken in Skokie,
Illinois, because the witness was unable to travel due to a recent
heart attack. The deposition was taken and shown in court by
Depovision, Inc.8 Six hours of testimony were recorded and shown
to the jury while Federal District Judge Richard E. Robinson pre-
sided.

Judge Robinson stated that the videotape deposition was a far
more effective technique of presenting the expert's testimony to
the trier of fact than the mere reading of a written deposition. He
felt that the statement "one picture is worth a thousand words"

4. 52 F.R.D. 492 (D. Neb. 1971).
5. Civil No. 03686 (D. Neb., filed June, 1972).
6. Depovision/Trialvision Co., 32 W. Randolph Street, Chicago, Illinois, 60601.
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is indicative of the value of taking such a deposition by videotape.
He added:

Any means which will bring to the trier of fact a reproduc-
tion of the truth of the situation and of what actually trans-
pired or happened is helpful in the litigation of a case.7

While the foregoing concerns cases tried in federal district court,
there is also statutory authority for limited use of videotape dep-
ositions in Nebraska state district courts. Nebraska statutes in perti-
nent part provide:

Section 25-1267.23 . . .The testimony shall be taken steno-
graphically and transcribed unless the parties agree other-
wise .... 8

Section 25-1267.19. If the parties so stipulate in writing, dep-
ositions may be taken before any person, at any time or place
upon any notice, and in any manner and when so taken may
be used like other depositions.9
Maser v. Hadenfelt0 is the first case in which a Nebraska state

trial court viewed a videotape deposition. By agreement of counsel,
videotape depositions of the orthopedic and general surgeons who
treated the plaintiff were recorded and admitted into evidence. The
only live medical testimony given in the trial was that of a radiol-
ogist.

Kenneth Cobb, the plaintiff's attorney in the Maser trial, stated
that a videotape deposition was vastly superior to the use of a writ-
ten deposition. From interviews conducted with the jurors after the
trial, Mr. Cobb reported an increase in the jury's attentiveness to
the videotape testimony, and that the retention of such testimony
by the jurors was increased.,

This conclusion was endorsed by United States District Judge
Joseph Weis, Jr., of the Western District of Pennsylvania. Having
heard a case in which the depositions of two doctors were read, the
jury could not reach a verdict. On retrial the testimony of the doctors
was presented by videotape. In an address Judge Weis commented:

(T)he difference between reading a cold page of testimony
and seeing the witness is startling. The videotape did affect
my reaction to certain points in the testimony of these doctors
differently than those which were present after simply read-
ing the deposition.,2

7. Interview with Richard E. Robinson, Senior Judge, United States District
Court, District of Nebraska, in Omaha, Nebraska, Oct. 20, 1972.

8. NEB. REV. STAT. § 25-1267.23 (Cum. Supp. 1972).
9. NEB. REV. STAT. § 25-1267.19 (Reissue of 1964).

10. Docket No. 268, page 201, Lancaster County District Court, Mar. 1972.
11. Interview with Kenneth Cobb, Attorney, in Lincoln, Nebraska, Oct 31, 1972.
12. Address by Judge Weis, American Bar Association Annual Meeting, Aug. 15,

1972.
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CRIMINAL

The National Center for State Courts was created in 1971 by
United States Chief Justice Warren E. Burger to evaluate methods
of improving the judicial process and reducing case backlog. The
Center has been investigating the legal and procedural issues, and
conducting experiments, regarding the use of video technology by
the courts.

The Center undertook an experimental project when criminal
court Judge Murray Goodman of Miami, Florida, volunteered his
court for the videotaping of witnesses in a criminal trial. A case
involving heroin possession was to be tried before Judge Goodman
on December 8, 1972. On December 6, the State's Attorney moved
for a continuance on the grounds that the Dade County Public Safety
Department criminologist, who analyzed the evidence and whose
testimony was vital to the case, would be vacationing on the set trial
date and would incur financial hardship by having to appear for
trial on that date. Judge Goodman denied the motion and ordered
the State's Attorney, the attorney for the defense, and the defendant
to proceed to the criminologist's home on December 6 to videotape
the criminologist's testimony. The testimony was videotaped that
afternoon, a jury was impaneled on December 7, and the trial began
on Friday, December 8, as scheduled. The videotaped testimony was
shown to the jury which subsequently returned a verdict of guilty.
The National Center officials believe that this televised testimony
will mark the first time a video recording of a witness' statement
was presented in a state criminal trial. Informal response to the
video recording by both counsel and jury has been enthusiastic.

Since doctors and other experts in both the criminal and civil
areas are among the most difficult to schedule for discovery dep-
ositions and in-court testimony, this problem can be substantially
alleviated by the videotape deposition. Depositions can be taken at
a time and place convenient to them. Not only will the visual image
and audio testimony given by the expert be recorded, but counsel
can refresh his memory as to the testimony given by reviewing the
tape, and can analyze in advance the impact of the witness on the
trier of fact.

EX PARTE STATEMENTS, RE-ENACTMENTS AND
EXPERIMENTS

CIVIL

Another use of videotape is in the recording of ex parte state-
ments, re-enactments and experiments, provided the proper pro-
cedural foundation is made.
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An example of such a use in the civil area is Zollman v. Syming-
ton Wayne Corporation.'3 Two plaintiffs were injured when an
automobile fell from a hoist sold to one of the plaintiffs by the cor-
porate defendant. Recovery was sought on the theory that the hoist's
malfunction was caused by defective design. An expert testified for
the plaintiffs in support of this theory. During the evening following
the expert's testimony,. the defense counsel video-recorded experi-
ments with the hoist. These experiments indicated that the plain-
tiffs' expert had testified contrary to the physical facts and scien-
tific principles. The recordings directly impeached the expert's
testimony. On appeal from a verdict for the plaintiffs, the judgment
was reversed on the basis of the recordings.

Potential use of videotape for the presentation of evidence at
trial is limited only by the imagination of the attorney. One example
is the taping of a re-enactment of how a slack cable cut-off switch,
designed to operate a door on a large casting tumbler in a foundry,
actually worked when a casting was inadvertently caught in the
door." Another example is a re-enactment of a automobile collision
which demonstrated the respective fields of vision that the plaintiff,
the defendant, and a disinterested witness, all approaching a coun-
try intersection from different directions, actually had of each other
and the intersection before the collision.,, Other tapings involved
the demonstration of optical illusions in a speeding car,"6 and the
re-enactment of defective valve operation on an ammonia tank.1

CRIMINAL

Although the most frequent utilization of videotape has been in
the civil area, the potential benefits in criminal trials are equally
great. In the area of videotape depositions, the constitutional issues
of self-incrimination and right of confrontation have not as yet been
determined, but decisions are expected soon.'8 In the area of ex
parte statements, however, appellate decisions are available.

In the criminal area it is vital that a proper foundation be laid
for admissibility. It must be shown that the videotape is a true,
correct and accurate depiction of the persons, statements and
events shown. This was recognized by the Supreme Court of Florida

13. 438 F.2d 28 (7th Cir. 1971).
14. Stewart, Videotape: Use in Demonstrative Evidence, 21 DEFENSE L. J. 253,

264 (1972).
15. Id.
16. Presentation by Vid-a-comm Systems, Inc., Lincoln, Nebraska, in Douglas

County Courthouse, Omaha, Nebraska, Jan. 26, 1973.
17. Stewart, supra note 14, at 265.
18. The National Center for State Courts plans to raise these issues on appeal

in cases presently being prepared in Georgia and New Hampshire.
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in the case of Paramore v. State," upholding a lower court's accept-
ance into evidence of a confession to a charge of murder:

It appears from the evidence that the videotape was an accu-
rate reproduction of the entire interview between the officer
and the appellant .... The rule governing admissibility into
evidence of photographs applies with equal force to the ad-
mission of motion pictures and videotapes.0

In People v. Ardella21 the defendant was found guilty of driving
while under the influence of alcohol. Following the investigation
of an accident in which defendant Ardella was involved, he was
taken to a Cook County sheriff's police station where breathalizer
tests were performed. These revealed a high percentage of blood
alcohol. The defendant was then taken into another room where
audio-video equipment was located. At the beginning of the re-
cording, the officer was shown reading to the defendant the full
Miranda warnings. Certain coordination-performance tests were
then administered by the officer. The tests and their responses were
recorded on the audio-video tape. On appeal the Supreme Court
of Illinois rejected Ardella's fourth and fifth amendment constitu-
tional objections and affirmed his conviction.

In Hendricks v. Swenson," a case involving a defendant's video-
taped confession to a murder, Federal District Judge Robert Van
Pelt determined that such videotaped confession would aid the
trier of fact:

Finding that the statements were given voluntarily, the use
of the videotape did not impinge appellant's constitutional
rights. The officers testified that they advised appellant that
a videotape would be used; that it could be used against him
in court; and that it would record his picture as well as his
voice. In addition, the videotape operator explained the video-
tape recorder to the appellant before taking his statement.
Thus appellant was aware of the use of the videotape, and its
effect.23

It is suggested that a videotape confession is protection for the
accused because the Miranda warnings given him can be recorded.
His hesitation, uncertainty and faltering will be recorded to aid
the trier of fact in determining whether he has been exhausted by
interrogation or physically abused. For the trier of fact to see as
well as hear the circumstances surrounding an alleged confession
or incriminating statement represents a forward step in the pro-

19. 229 So.2d 855 (Fla. 1969).
20. Id, at 859.
21. 49 Ill.2d 517, 276 N.E.2d 302 (1971).
22. 456 F.2d 503 (8th Cir. 1972).
23. Id. at 505.
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tection of an accused's rights and aids in the proper termination of
the case. Nor is the use of videotape confined to the station house.
With portable audio-video equipment now available, it is possible
for an officer to record both the sights and sounds of street arrests
or other events at various locations.

RECORDING LIVE TESTIMONY AS AN APPELLATE RECORD

A third potential use of videotape is the complete recording of
trials. The tape serves as the official record for purposes of appeal.
In recent years a number of tests have been completed throughout
the country to evaluate this concept.

THE ILLINOIS EXPERIMENTS

The first of two Illinois tests24 was conducted in September of
1968 in the courtroom of Presiding Judge Harold W. Sullivan of the
Second Municipal District of the Circuit Court of Cook County. For
three weeks all proceedings before Judge Sullivan and his col-
leagues on the Skokie branch of the circuit court were video-re-
corded. The judges unanimously agreed that the videotape replays
were "far superior to any transcription of proceedings they had
ever experienced.",,

A similar experiment was conducted one month later in the
DuPage County Court in Wheaton, Illinois. Judge William Bauer,
in whose courtroom the DuPage experiment was conducted, as-
sessed the system as follows:

It is a fascinating and forward-looking attempt to cope
with the problems encountered when a competent court re-
porter is not available, but video-tape is not an adequate sub-
stitute for a competent court reporter."

THE Los ANGELES EXPERIMENT

In September 1972, the Los Angeles County Superior Court an-
nounced the findings of an experiment conducted to determine the
potential use of electronic recording and computer translation sys-
tems.27 The tests covered a period of fifteen days. The recording of
court proceedings by stenographic reporters, in the preparation of
a written transcript, was directly compared with the court proceed-

24. Madden, Interim Report to the Supreme Court of Illinois, Experimental Video-
Taping of Courtroom Proceedings (Nov. 1968). William M. Madden is the Assistant
Director, Administrative Office of the Illinois Courts.

25. Id. at 3.
26. Id. at 4.
27. Recording and Transcription of Los Angeles Superior Court Proceedings, A

Study to Determine the Potential Use of Electronic Recording and Computer Trans-
lation Systems, Superior Court, County of Los Angeles (Sept. 1972).
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ings recorded by the use of electronic recording systems. The Pro-
fessional Stenographic Court Reporters Association of Los Angeles
County agreed to the experiment, and provided reporters to be
tested against the following four systems:

(a) Dictaphone Court Memory System (a six-channel tape re-
corder);

(b) Edison Voicewriter Continuous Message Recorded (a
single-channel recording system);

(c) Stenocomp (a computer-assisted translation system for a
court reporter's notes); and

(d) Audio/Video Tape Recording, Trialvision.28

The videotape Trialvision" recording, designed with the objec-
tive that the recorded tape serve as the official record, was con-
sidered separately in this study, since the other systems dealt with
the preparation of a written transcript.

The following are excerpts taken from the Los Angeles superior
court experiment (only Trialvision is evaluated here since it rep-
resents the lone videotape system out of the four tested);

Trialvision ... brief playback of Trialvision tapes recorded
during the test period revealed high quality audio and video
reproduction."

(U)se of the Trialvision or any other videotape system
would require certain basic changes in the present manner
in which the official record of a court proceeding would be
reviewed by trial and appellate courts, as well as legal coun-
sel. Videotape equipment would be required to review the
recorded tape, assuming it will be recognized as the official
record. Facilities and equipment would thus be necessary for
making copies of and viewing the official record. Facilities
for storage and safety of the recorded tapes would also be re-
quired. Revenue received from the preparation of recorded
tape for review purposes would serve as an offset for certain
of the expenses incurred in video recording."

Test Results:
On the basis of parallel test data accumulated, the court-

room operational performance of electronic recording sys-
tems tested was found to be at the level of technical sophisti-

28. Id. at 13-15.
29. "Trialvision" is a videotape system of Depovision/Trialvision Co., supra

note 6.
30. Los Angeles Report, supra note 27, at 24.
31. Id. at 49.
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cation required to serve as either the official court record or
as the source from which the official court record (transcript)
could be produced.,,

The Trialvision system demonstrated the advantages of
producing a video as well as audio record of trial court pro-
ceedings. If and until such time as video recordings might be
deemed an official record, however, the feasibility of fully in-
corporating a video recording system in this court is limited
(emphasis added) .33

The report, however, reached this conclusion:
In light of the findings that electronic recording systems

might be applicable to approximately 5% of this Court's pro-
ceedings, it is recommended that no further testing and anal-
ysis of court recording systems be undertaken at this time by
or in the Los Angeles Superior Court.,,
This report was unanimously adopted by the Executive Com-

mittee of the Los Angeles County Superior Court as its official posi-
tion. 5 There is considerable room for speculation about the influ-
ence of the Court Reporters Association on the Committee's deci-
sion.38 However, while the use of videotape for an appellate record
is apparently stalled in Los Angeles, it seems likely that the city
of Sacramento, which is now embarking on a nine-month period of
testing, will reach more favorable results.

OBJECTIONS

The first objection to this use of videotape is that the presence of
the taping equipment will generate a "circus atmosphere" similar
to that condemned by the United States Supreme Court in Estes v.
Texas.37 This apprehension is understandable, since those unfa-
miliar with videotape equipment often regard the system as a com-
plicated studio set-up with noisy generators, TV cameras, and count-
less technicians.

On the contrary, Trialvision (one of the more advanced systems
available today) can be installed in any courtroom without being
noticed. The control console is approximately 36 inches wide, 50
inches high and 24 inches deep. It does not have to be inside the
courtroom. The system can be operated by remote control from

32. Id. at 50.
33. Id. at 53-54.
34. Id. at 55.
35. Id. Letter dated Sept. 5, 1972, attached to Report.
36. Letters attached to the Report from court reporters criticized the experiment.
37. 381 U.S. 532 (1965).
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chambers or in any adjacent room. It requires only one operator
who controls all cameras from his console and all components op-
erate from 120 volt, 90 cycle AC sources.

The two cameras in the courtroom are about the size of an aver-
age casebook and are mounted on the wall in such a way as to be
out of the direct line of vision of those on the courtroom floor. The
cameras are transistorized, generate virtually no heat, and can be
hidden easily. A third camera, in the judge's chambers, allows tap-
ing of on-the-record conferences.

With regard to this circus-atmosphere objection to videotape,
Judge Sullivan gave this comment following the Cook County experi-
ment:

(B)ecause the people knew that they were being recorded on
videotape, they conducted themselves with much more dig-
nity than they otherwise might have. The judges surmised
that there was a possibility that some lawyers or exhibition-
ists might be encouraged by videotaping to antics that are in-
appropriate in a court room. However, this was pure conjec-
ture, and they did not in fact observe that occurring during
the experiment.3 8

The use of videotape may have surprising benefits. In dealing
with the problems created by unruly defendants in criminal trials,
judges have searched for methods of maintaining courtroom de-
corum while guarding defendants' rights. A recent article in the
American Bar Association Journal suggests that the use of video-
tape may be an answer:

If defendants know that their total behavior (verbal and non-
verbal) is being recorded, they may realize the probable ef-
fect of the tape on the appellate court and be less disruptive
in the first place.19

If the defendant is not deterred by the taping, he may be kept in his
cell or in a separate room, and allowed to watch his trial via closed
circuit television with an open telephone line to permit him to com-
municate with his attorney.

The second objection to the use of videotape for the appellate
record comes from court reporters who state that such a program is
unnecessary since the current court reporter system is entirely
adequate.

38. Sullivan, Court Record by Videotape Experiment - A Success, 50 Chicago Bar
Record 336, 337-38 (Apr. 1969).

39. Houston, Holland & Beck, Instant Replay for Appellate Courts, 59 A.B.A.J.
153, 156 (1973).
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The principal responses to this objection were summarized by
William M. Madden, Deputy Director in the Administrative Office
of the Courts in Chicago:

There are not sufficient numbers of court reporters available
to cover all the courts that have to be covered in a system such
as ours . . . . Second, there are people who hold themselves
out as court reporters who are not, in fact, competent. These
two facts, alone, make it necessary for responsible court ad-
ministrators.., to experiment with recording devices. 4°

Mr. Madden is not alone in voicing this opinion.4'

Concerning the Illinois experiments mentioned earlier, there
is a marked contrast between the favorable response from the
judges in Cook County and the reservations of the judges in DuPage
County. This is not surprising. These counties were selected to de-
termine the reaction in an area that had virtually no official court
reporting staff (Cook County) as compared to an area with one of the
best-qualified and staffed official court reporting systems in the
state (DuPage County). Not only is the size of the DuPage reporting
staff adequate, but many of the DuPage court reporters are national
contest competitors, earning high honors from their fellow court
reporters throughout the United States.-

While the best court reporter systems may indeed be adequate
for the moment, few counties can boast of such a system. Nor is it
certain that the adequacy of the court reporter system will continue.
The most obvious advantage of a videotaped record is the re-crea-
tion of the courtroom scene exactly as it appeared during the trial -
something the most expert court reporter cannot provide. In the
words of Mr. Madden:

Each nod, gesture or other movement which appears on the
TV screen defines a silence or perfects an otherwise mean-
ingless sound. A witness who responds with a nod and a grunt
no longer leaves a mysterious gap in the record.,,

In addition, the possibility of erroneously attributing to one
person a remark made by another is removed, and the often lengthy
wait for the preparation of the transcript is shortened to minutes,
since the tape is available immediately after the recording.

40. Illinois Report, supra note 24, at 6.
41. Los Angeles Report, supra note 27. Letter from R. E. Taylor, app. at 6,

July 31, 1972.
42. Illinois Report, supra note 24, at 4.
43. Id. at 6-7.
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PRE-RECORDING TESTIMONY FOR TRIAL

EXPERIMENTS

Several courts are experimenting with the utilization of pre-
recording all testimony prior to trial and then showing the tape at
the full trial. One advantage is that the testimony is preserved and
presented in its purest form - all the objectionable material is
removed by the judge before the showing to the jury.

Judge James L. McCrystal of the Court of Common Pleas, Erie
County, Ohio, a leading advocate of videotape in the courtroom,
presided over the first case in which all of the trial testimony was
recorded and presented to the jury on video TV monitors. McCall
v. Clemens" was a personal injury suit with admitted liability; the
sole issues were the nature and extent of the injuries to the pla....
and the amount of damages. Judge McCrystal, in a presentation at
the Sixth Circuit Judicial Conference held May 18-19, 1972, in Cin-
cinnati, Ohio, described his experiment as follows:

The attorneys took the testimony of the witnesses on video-
tape outside my presence on different days ....

I then reviewed the tape of the depositions and a trial tape
was prepared as I reviewed the mastertape. The mastertape
has never been touched or edited. It is still intact and will re-
main so. The trial tape is the edited version. When an objec-
tion was made and sustained, I instructed the operator to omit
the question, the objection and the answer from the trial tape,
thus obtaining effective continuity. If an objection was over-
ruled, the words, "I object." did not appear on the trial tape
and the questions and answers proceeded without distracting
interruptions ....

To add a little luster to the trial, I recorded my instructions
to the jury on videotape.

The trial commenced in the normal manner with the im-
paneling of the jury and the giving of opening statements ....
As soon as the jury had been instructed as to what to expect
and as soon as the tape started to roll, I experienced the thrill
that I suppose has never before been a Judge's prerogative,
namely, leaving the courtroom while the case over which I was
presiding was being conducted. The attorneys moved in and
out of the courtroom ....

At the conclusion of the showing of all the testimony, the
attorneys made their closing arguments live. Then the jury
viewed my instructions on tape. They retired and returned a
verdict by five o'clock on the same day. The trial started at

44. Civil No. 39-301, Nov. 18, 1971 (Court of Comm. Pleas, Erie Co., Sandusky,
Ohio).
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nine; the verdict was in at five. That trial conducted in the con-
ventional manner would have taken at least a day and a half,
if not more.45

Michigan's approach to the prerecorded trial is embodied in an
undertaking identified as Project T.A.P.E., an acronym for total ap-
plication of pre-recorded evidence. It was authorized by the Su-
preme Court of Michigan after prior experiments in the use of dep-
ositions had proved successful?

Michigan Supreme Court Justice Thomas Brennan explains the
project as follows:

We believe that Project T.A.P.E. goes a step beyond the ad-
mittedly adventurous Ohio rules. The concept is not only to
can a single trial, or even a number of trials, but to can an en-
tire docket (emphasis added).

It is believed the advantages of pre-recorded evidence, in
terms of trial presentation, are already demonstrated. Project
T.A.P.E. is designed to discover the impact of canned trials
upon the judicial system itself. It is designed to discover the
advantages and hopefully solve the problems inherent in dock-
et management of cases where the ultimate means of commu-
nication to the jury will be by means of recorded evidence.

Depositions and trial preparation will be merged. Wit-
nesses will testify only once, before the camera. The adversary
system will be channeled toward the editing and preparation
of the tape for presentation to the jury.

It is believed that the quality of the end product will be
improved."'

ADVANTAGES

The advantages of such pre-recording of testimony and presenta-
tion fall into three categories: it saves trial time, it saves time for
the judges and the attorneys and it improves the American jury
system.

Trial Time is Saved

Many of the last-minute problems which cause trial delays are
eliminated. The "unavailable witness" argument collapses since his

45. Address by Judge James L. McCrystal, Sixth Circuit Judicial Conference,
Cincinnati, Ohio, held May 18-19, 1972.

46. Authorized by Michigan General Court Rule 315, adopted Oct. 19, 1972, effec-
tive Dec. 1, 1972. Michigan experiments: Mason Project - recording entire trials with
the objective of discovering whether a trial could be recorded and preserved on video-
tape; Wayne Project - videotaping of expert witnesses for trial.

47. Brennan, The Michigan Experience, 24 HAST. L. J. 1 (1972) (page proofs).
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testimony has already been recorded on videotape, and can be
immediately presented. Time will no longer be spent waiting for the
witness to come to the court house or waiting while one witness is
excused and another brought to the stand.

Pre-trial and in-trial settlement discussions will be greatly re-
duced under this system. Calls to the "home office" after the cross-
examination of the plaintiff will be eliminated, as counsel will now
send all the tape to the home office and have them decide whether
to settle the case.

No longer will there be in-trial bench conferences since the judge
will have previously reviewed and ruled on all objections to the
testimony in the presence of counsel. The possibility of a mistrial
will also be reduced since the jury will not hear all the comments,
arguments over objections and bickering between counsel.

In a personal injury case, if a motion for a directed verdict by the
defendant is sustained, the trial is finished even though a con-
siderable amount of time has been spent on case presentation.
Under the proposed system, the plaintiff can present his liability
testimony on videotape to the judge before the jury is impaneled.
If a motion for directed verdict is sustained, the trial is over. How-
ever, if it is overruled, the plaintiff simply adds his medical and
other testimony relating to liability. There will be no directed ver-
dicts during the actual trial because the issue will be determined
before the case is presented.

Another advantage is that since both counsel know what the evi-
dence will show, it will take less time for them to impanel a jury and
give opening statements. Also under this system the time-consuming
jury view can be eliminated. With the scanning and zoom lens close-
up capability of videotape, the jury is afforded a complete view
right in the courtroom. It can be taken at the proper time of day and
under correct weather conditions to present the trier of fact with an
accurate reproduction of the scene.

One further advantage is the situation where a case has been ap-
pealed and reversed because the trial judge erred in the admission
or rejection of evidence or in his instructions. Under this system,
disputed evidence or instruction can be added to or removed from
the tape, and a new trial can be held immediately with a new jury
and the corrected evidence.

Time is Saved for Judges and Attorneys

The judge's time is saved in at least two ways. First, because of
the fast-forward capabilities of the recorder, he need not view the
entire tape. but only that portion to which the attorneys have ob-
jected. Second, since the questions of admissibility of evidence have
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been determined prior to trial, it is not necessary for the judge to
be present during the trial itself.

In fact, Judge James Barbuto of the Ohio Court of Common Pleas
in Akron conducted such an experiment to introduce video-TV
into his courtroom.4 8 On one day he had two trials in simultaneous
session, although he was present at neither. All the testimony, clos-
ing arguments, and judge's instructions had been taped earlier.
While the two video-recorded trials (one criminal, one civil) were
being shown to the two juries, Judge Barbuto settled two other civil
cases out of court, disposed of two motions in another case, and
made preparations to begin another trial - all in the space of one
afternoon.

There is also a saving in the time of the attorneys. Since they will
know ahead of time what the evidence will show, they will have ad-
ditional time to prepare closing arguments. Secondly, there is no
need for the attorneys to be present during the trial, since they can
view the complete presentation of the testimony well ahead of time.
Thus the frequent problem of having two trials called at the same
time would be avoided. A specialist in a particular area of the law
would avoid the problem of having to be in two places at once, since
he could schedule his "court" appearances outside actual court
hours.

The attorney will better serve the client who has an injury, the
full extent of which cannot be determined until some future time.
Rather than wait until that date to file his suit, the attorney can be-
gin it immediately while the witnesses are available and their mem-
ories fresh, and take all the testimony relating to the issue of lia-
bility. The tape can then be stored until the extent of the injuries is
known, and the suit can be resumed at that time.

One objection, however, to the pre-recorded trial may come from
the experienced trial attorney, who feels that merely showing tapes
to the jury would prevent him from utilizing hard-earned trial skills.
Judge McCrystal addressed himself to this problem as follows:

Try as I will, and I have read through quite a few law books, I
have never found under the definition of "due process" a
sub-title "dramatic skills" and I don't think it is part of our due
process system. Your legal skill is there, the jury is going to see
you in your opening statements and closing arguments, but
your dramatic way of saying (examples omitted). That's out.
The jury doesn't hear all those asides. They will not hear that
question you ask that you know is going to be objected to and
sustained ....

48. Akron Beacon Journal, August 2, 1972, at 12, col. 1.
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. . . These will be eliminated and I think in the interest of
true justice they should be. It is not part of due process. The
lawyers are not on trial. The litigants are on trial and the truth
is what we're seeking. 49

The Jury System Will Be Improved

Jurors are also beneficiaries of the videotaped trial. No longer
will attorneys' objections and conferences with the judge disturb
their concentration on the evidence; no longer will they be told not
to consider something a witness has inadvertently mentioned; they
will have the opportunity to hear the testimony of an expert wit-
ness who might otherwise be unavailable; no longer will the testi-
mony of an absent witness be read to the jury in an unavoidably
dull manner. Under our present system the jury is generally not
allowed to take notes. With videotape the jury would be allowed
to take the tapes into the jury room and replay them whenever their
memories fail. This would also eliminate the jury returning to the
courtroom and having the court reporter re-read portions of the
trial record.

Perhaps the greatest benefit, however, is the increased attentive-
ness jurors will give to the matters before them. Judge McCrystal
observed:

There is less distraction. They know what's on that screen
they must hear, because that's it, and they are much more at-
tentive. They know it's going to be short and they will bring in
much better verdicts, in my opinion."0

THE COST OF VIDEO SYSTEMS

A major consideration in determining whether to adopt a video-
tape system is the cost of buying or using the equipment. The fol-
lowing is a breakdown of expenses incurred both in purchasing and
leasing the equipment.

PURCHASE

For use by the private attorney or para-professional, a basic sys-
tem for the taking of depositions includes a video camera with zoom
lens, a recorder, and a monitor. Quality equipment for these items
would currently cost $1,800.00 - $2,000.00. This includes everything
necessary for recording and viewing; any person can be trained to
use the equipment effectively in half an hour. For material which

49. Address by Judge McCrystal, supra note 45.
50. Id.
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has already been taped, a standard portable video player can be
purchased for $575.00, and adapters are available for connection to
any home television.

A courtroom system which would provide for the total videotape
recording of a trial is already available. One company offers a com-
plete mini-studio system which can be altered somewhat for court-
room use. No special lighting is required with any of the video equip-
ment, and the cameras are about the size of an average casebook.
This system recommended for courtroom use would contain the
following:

One deluxe console.
Three - 5-inch CCTV monitors contained in the console to
monitor proceedings of cameras.

Four mikes and an audio mixer to control the speaker which
is to be in the record.

One special effects generator mounted on the console which
allows the operator to superimpose a little picture of the
judge, attorney or witness into the corner of the picture of the
person being examined or talking. It also allows for split-
screening and camera switching.

Four videocameras adapted for courtroom use ($450.00 each).
Cost: $4,750.00

To this basic price for a courtroom system, a remote control zoom
lens should be added plus pan and tilt capabilities to allow wide
close-up scanning of the courtroom participants, and a video re-
corder and TV monitors:

$4,750.00 plus
500.00 - Remote pan and tilt for cameras (1)
600.00 - Remote motorized zoom lens for close-ups (2)

60.00 - To mount the above on camera
300.00 - Remote control panel to control zoom, pan and tilt

(size of a breadbox) (1)
1,050.00 - Video recorder (black and white); slow motion

on playback and "still" shots. (Basic recorder with-
out still or slow motion $795.00) (1)

700.00 - 22 inch TV monitors - AC 120 volt (2 @ $350.00 each)
(available in 9, 11, 13.and 19 inch at less expensive
prices)

300.00 - Installation and training (approximately $200.00 -
$300.00)

$8,260.00 - TOTAL

Color equipment is available with the color video cameras cost-
ing $5,000.00 each; the color monitors cost $300.00 each; and the color
video recorder, $1,550.00. The recorder and monitor also handle
black and white tape. It is expected that color equipment will drop

(Vol. 6



COMMENTS

in price as time goes by. The expected life of all video equipment is
approximately ten years.

One-hour black and white one-half inch videotape varies in cost
from $25.00 to $40.00, and one-half inch 30 minute videotape costs
approximately $22.00 per reel. It is now available in one-half inch
cartridge and three-fourths cassette sizes, and all videotape is re-
usable hundreds of times.

Another system, Trialvision, was developed for the recording of
courtroom proceedings by Mr. Edmund W. Sinnott, a Chicago at-
torney. This system has been mentioned previously in many of the
experiments and projects. The recommended equipment for the
Trialvision system in a normal courtroom includes a pre-wired
ventilated console containing a half-inch videotape recorder with
the capacity to record for seven hours without interruption on a
single reel of tape, one large monitor for playback, one triple mon-
itor for operator viewing, four cameras, sound mixers, a camera
switcher with inputs for five cameras, a pan head and pan head
control, tilt heads for two cabinet-mounted cameras, five impedance
microphones, two wall brackets, and auxiliary lenses. Including
checkout and a six-hour training of the systems operator, a system
set up in this manner can be leased on a twelve-month contract for
$650.00 per month or purchased for about $6,000.00.

LEASE

Most retailers today prefer to sell video equipment rather than
rent it; in fact, one of the most economical systems is sponsored by
the Allegheny County (Pittsburgh) Bar Association, which -pur-
chased an entire set of video equipment, and rents it to members
of the local bar for a small fee.

There are, however, companies which currently take depositions
on a per-hour basis. The following is a comparison of prices from
three midwestern firms:

1 2
Taping on In-studio taping Showing tape
location in court

($25.00 - $40.00 reusable (Tape included]
tape included)

A $119.00/first hr. $ 69.00/first hr. $100.00/day
$ 94.00/subsequent hr. $ 32.00/subsequent

1/2 hour

B $112.00/first hr. $112.00/first hr. $ 48.00 for first three
$ 57.00/subsequent hr. $ 87.00/subsequent hr. hours:

$ 16.00/hour thereafter
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One manufacturer also will lease a complete taping system (ex-
cluding tape and operator) for use anywhere in the continental
United States for $100.00 per day.

The court reporters' lobby has asserted that adoption of video
systems on a wide scale will cause rental prices to skyrocket. There
are two responses to this: first, with more firms entering this field,
competition will gravitate toward the "pure competition model,"
i.e., the competing firms will price at levels which will recover their
production costs plus a reasonable profit; second, the court reporters
can purchase the basic equipment themselves and operate it for
depositions at a reasonable fee, in the same manner as they do now,
thus insuring that costs stay low.

PREPARATION FOR USE OF VIDEOTAPE

It should be noted that statutes will have to be amended in many
jurisdictions to permit the use of videotape in courtrooms. Some
states have taken steps in this direction already, and others are in
the process of doing so.'

The American Bar Association has removed any doubts as to
ethical problems concerning the use of videotape in court by amend-
ing Canon 35 of the Code of Judicial Conduct, which had formerly
prohibited all courtroom broadcasting. The Amendment is con-
tained in Canon 3 (7) which reads as follows:

(7) A judge should prohibit broadcasting, televising, record-
ing, or taking photographs in the courtroom and areas adja-
cent thereto during sessions of court or recesses between ses-
sions, except that a judge may authorize: (emphasis added)

(a) the use of electronic or photographic means for the
presentation of evidence, for the perpetuation of a rec-
ord, or for other purposes of judicial administration

(c) the photographic or electronic recording and reproduc-
tion of appropriate court proceedings under the follow-
ing conditions:

(i) the means of recording will not distract participants
or impair the dignity of the proceedings;

(ii) the parties have consented, and the consent to being
depicted or recorded has been obtained from each
witness appearing in the recording and reproduction;

51. Wong, More States Allow the Use of Videotapes in Court as Substitutes for
Live Appearances by Witnesses, The Wall Street Journal, Sept. 5, 1972, at 28, col. 1.
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(iii) the reproduction will not be exhibited until after the
proceeding has been concluded and all direct appeals
have been exhausted; and

(iv) the reproduction will be exhibited only for instruc-
tional purposes in educational institutions."

Th'e Nebraska legislature is currently considering statutes 3

which will liberalize Nebraska law concerning the use of videotape
for taking depositions. Even broader measures concerning the use
of videotape for a complete trial will likely be introduced in the
near future.

CONCLUSIONS AND RECOMMENDATIONS

It has been the objective of this article to examine the possibilities
for wider use of videotape technology in the administration of jus-
tice. The systems and experiments and their various uses have been
identified and analyzed. The-principal reaction of the experimenters
has been high praise for this new technique. The major advantages
have been presented and considerably outweigh the potential
problems. The latter are inspired primarily by ignorance of the ef-
fects of a new system on the existing traditional one.

The cost analysis presented indicates that the videotape equip-
ment is available at a comparatively reasonable price in view of
its long-range benefits.

In the light of the evidence and analysis presented in this article,
the following recommendations are made:

(a) That videotape systems be tested in Nebraska courtrooms
as soon as the Code of Judicial Conduct amendment and
the proposed statutory changes are accepted;

(b) That the Creighton University School of Law and other le-
gal institutions exercise leadership in this vital, developing
area and conduct institutes for the purpose of clarifying
the important potential of this new technology in improv-
ing the administration of justice. That all persons involved
in the judicial system - judges, lawyers, court reporters,
law enforcement officials, and law students - be invited
to participate in these institutes.

52. Code o/ Judicial Conduct, Special Committee on Standards of Judicial Con-
duct, American Bar Association, Final Draft, May 1972, at 12-13.

53. Proposed statutes for Nebraska have been recommended by this writer. Those
dealing with depositions have been prepared in bill form, L.B. 504, 83rd Legislature
(1973). The recommended statutes are available in the office of the Creighton Law
Review.
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(c) That the Creighton University School of Law include in its
curriculum developments in the use of videotape systems
which will provide additional legal education and an im-
portant supplementary experience to the traditional legal
education process.

(d) That members of the court reporting profession seize the
opportunity which the new technology presents and learn
to operate such video equipment.

Thus we can help achieve the objective indicated by Marshall
McLuhan "to master the new languages in time; to assimilate them
to our total cultural heritage.""S

Vincent Valentino,-'74

54. M. McLUHAN, HOT AND COOL 113 (1967).
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