
CASE NOTES

FEDERAL CIVIL PROCEDURE - WORK PRODUCT DOCTRINE - UNITED

STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT HOLDS WORK

PRODUCT DOCTRINE AVAILABLE IN GRAND JURY PROCEEDINGS - Dully
v. United States, No. 72-1563 (8th Cir.. filed Jan. 16, 1973).

In 1971 Northern Natural Gas Company, headquartered in
Omaha, Nebraska, learned that the federal government was investi-
gating alleged acts of criminal misconduct of employees of its compa-
ny. The allegation was that bribery had been used to secure licenses
for the construction of a pipeline in Chicago, Illinois. Mr. Frank J.
Duffy, house counsel for Northern in Omaha, went to Chicago where
he interviewed witnesses, who were not employees of Northern, in
connection with the bribery charges. Mr. Duffy prepared a manage-
ment report on his findings.

On July 21, 1972, a grand jury was convened in Omaha. Duffy was
asked to reveal what had been said by the non-employees he inter-
viewed in Chicago, and a subpoena duces tecum was issued to North-
ern requiring production of the management report which Duffy
prepared. Duffy declined to produce the document or to testify as
to what his Chicago interviewees had told him, for which he was
found guilty of civil contempt.' An appeal was taken to the United
States Court of Appeals for the Eighth Circuit and, based on the
"work product" doctrine, Judge Van Oosterhout, with Judges Lay and
Durfee concurring, found that Duffy could not be compelled to tes-
tify.2

The Duffy court addressed the narrow issue of the applicability
of the work product doctrine to grand jury proceedings., The exist-

1. See 28 U.S.C. § 1826 (1970):
Recalcitrant Witnesses.
(a) Whenever a witness in any proceeding before or ancillary

to any court or grand jury of the United States refuses without
just cause shown to comply with an order of the court to testify
or provide other information . . . the court, upon such refusal,
or when such refusal is duly brought to its attention, may sum-
marily order his confinement at a suitable place until such
time as the witness is willing to give such testimony or provide
such information. No period of such confinement shall exceed
the life of -

(2) the term of the grand jury . ...
2. Duffy v. United States. No. 72-1563 (8th Cir., filed Jan. 16, 1973) [hereinafter

cited as Duffy].
3. The court summarized the issue as "whether the work product doctrine operates

to excuse an attorney from testifying before a grand jury with respect to his memo-
randa and recollections or conversations in anticipation of litigation with persons other
than employees of his client corporation." Id. at 4. In essence, the issue is whether
the work product doctrine applies to grand jury proceedings.
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ence of an attorney-client privilege was not at issue,4 nor was dis-
closure of the names of witnesses interviewed. The Government
conceded that Duffy was acting as an attorney (i.e., not acting solely
as an investigator) and that his interviews were "in the course of
preparation for anticipated litigation.", The Government sought
discovery only of assertions of fact, not Duffy's legal conclusions or
opinions,, and the corporate nature of Duffy's client did not affect
the decision.,

Before examining the Duffy case, in order to gain perspective,
this note will first explore the related attorney-client and fifth
amendment privileges. The development of the work product
doctrine, as a limitation on discovery, will then be detailed and con-
trasted in its various settings - civil, criminal and grand jury pro-
ceedings.

When Duffy was asked to testify, there were three defenses he
could have invoked: (1) the attorney-client privilege, (2) the privilege
against self-incrimination and (3) the work product doctrine. How-
ever, invoking either of the first two privileges would not have suc-
ceeded.

The attorney-client privilege has been held applicable to corpo-
rationsg for substantially the same reason that it is applicable to in-
dividuals: "to facilitate the administration of justice by encouraging
full disclosure by the client to its attorney."'" However, in the corpo-
rate setting it may prove difficult to identify the individuals who
should be allowed to invoke the privilege. Though corporate employ-
ees have traditionally been considered "clients," some courts now

4. Id. at 2: "For purposes of this appeal, we will assume, without so deciding,
that the attorney-client privilege does not apply to interviews with nonemployees."

5. Id. at 3:
Duffy disclosed to the Grand Jury the names of all persons he
interviewed in the capacity as attorney for Northern Natural Gas
Company .... [O]nly the content of the nonemployee communica-
tions (as opposed to their existence, time, place, or the names
of those contacted) is at issue. Moreover, the record indicates
that only Duffy's personal recollections and summarizing notes
and memoranda are involved.

6. Id. at 3.
7. Id.
8. Id. at 4: "[Tlhe fact that the client is a corporation in no way affects the

claim of an attorney to his 'work product' privilege."
9. "[T]he attorney-client privilege in 'its broad sense is available to corpora-

tions." Radiant Burners, Inc. v. American Gas Ass'n., 320 F.2d 314 (7th Cir. 1963).
See generally, Weinschel, Corporate Employees Interviews and the Attorney-Client
Privilege, 12 B. C. IND. & COM. L. REV. 873 (1971).

10. Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 314, 322 (7th Cir.
1963); see C. MCCORMICK, LAW OF EVIDENCE 201 (2d ed. 1972): "The need for this
encouragement is understood by lawyers because the problem of guarded half-truths
of the reticent client is familiar to them in their day-to-day work."
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limit the status of client to officers." It therefore seems doubtful that
Duffy could have successfully invoked the attorney-client privilege
for his interviews with persons who were not employees of his client,
Northern Natural Gas Co.

The privilege against self-incrimination,2 which was recognized
roughly a century before it was written into the federal Constitu-
tion,'3 would have proved no more successful. The privilege against
self-incrimination is a purely personal one", which cannot be invoked
to protect a third person, even if the accused is an agent of the third
person.', While the corporation is not a "person" within the protec-
tion of the constitutional provision, an officer or attorney can refuse

11. In 1950, at the time of the United Shoe case [United States v. United Shoe
Mach. Corp., 89 F. Supp. 357 (E.D. Mass. 1950)], the rule appeared to be that
employees, as well as those in management, were considered clients, allowing the
corporate attorney to invoke the attorney-client privilege to prevent discovery of an
attorney-employee interview. Compare Zenith Radio Corp. v. Radio Corp. of America, 121
F. Supp. 792 (D. Del. 1954) (privilege held inapplicable in patent litigation) ; with
Byers Theaters, Inc. v, Murphy, 1 F.R.D. 286 (W.D. Va. 1940) (privilege held appli-
cable in monopoly action). Several courts have now rejected the classification of.
employees as clients in favor of a "control group" test. See, e.g., Philadelphia v.
Westinghouse Elee. Corp., 210 F. Supp. 483 (E.D. Pa. 1962); Garrison v. General
Motors Corp., 213 F. Supp. 515 (S.D. Cal. 1963) ; Day v. Illinois Power Co., 50 II.
App.2d 52, 199 N.E.2d 802 (1964) - that is, the privilege extends only to one
"in a position to control or even to take a substantial part in a decision about
any action which the corporation may take upon the advice of the attorney."
Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 483, 485 (E.D. Pa. 1962).
Though the control group test has been criticized [See, e.g., Burnham, Confidentiality
and the Corporate Lawyer: The Attorney-Client Privilege and "Work Product" in
Illinois, 56 ILL. B. J. 542, 544-48 (1968) ; Simon, The Attorney-Client Privilege as
Applied to Corporations, 65 YALE L.J. 953, 964-65 (1956)], the trend seems to be to
narrow the ambit of the attorney-client privilege as applied to corporations. This
trend is probably proper since the purpose of the attorney-client privilege is to promote
free disclosure. An employee of a corporation does not have the personal stake in the
outcome of the litigation that an individual defendant has. It therefore seems doubt-
ful that a corporate employee would be any less willing to discuss facts connected with
a matter under litigation with his corporation's attorney if the attorney-client privilege
were not applicable to the conversation. Furthermore, since a corporation is a legal
entity theoretically allowed to exist because of its socially beneficial consequences, it
seems anomalous to extend to it an unduly-wide privilege which will allow it to
escape the socially damaging consequences of its acts.

12. The privilege, which does not appear in the Magna Carta, Petition of Rights
or the English Bill of Rights of 1689, was a reaction against the harsh inquisitorial
methods of the late seventeenth century.

13. Brown v. Walker, 161 U.S. 591, 596 (1896).
14. United States v. White, 322 U.S. 694, 698 (1944); United States v. Linen Serv.

Council, 141 F. Supp. 511, 512 (D. N.J. 1956).
15. Hale v. Henkel, 201 U.S. 43, 70 (1906). By analogy, it was held in

United States v. White, 322 U.S. 694 (1944) that officers and attorneys cannot
invoke the privilege for a corporation or large unincorporated organization. The policy
underlying this decision appears to parallel the policy of recent cases which have
narrowed the corporate attorney-client privilege: a corporation, being a creature of
the state, should not be afforded protections which will allow it to escape the conse-
quences of its socially damaging acts. If the organization can fairly be said to embody
primarily group interests as opposed to private or personal interests, the privilege
does not apply. Id. at 701.
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to testify if his testimony would implicate him personally.16 However,
it must appear probable to the court that the witness would actually
incriminate himself and is not invoking the privilege solely to protect
the corporation. 7 Even if the fifth amendment privilege were
invoked in the Duffy case, the report was corporate property and,
therefore, could not be protected on self-incrimination grounds even
if it tended to implicate an attorney or officer of the corporation.'8

With the attorney-client and fifth amendment privileges inappli-
cable, Duffy and Northern Natural successfully relied upon the work
product doctrine. This note will not in detail explore the varieties of
information protected by the work product doctrine; focus hereafter
is upon the applicability of the work product doctrine in civil, crimi-
nal and grand jury proceedings. To gain perspective on the Eighth
Circuit's decision to extend the work product doctrine to grand jury
proceedings, it is important first to focus upon the traditional scope
of discovery in civil and criminal cases.

Before the development of pre-trial discovery in the nineteenth
century, an adversary could discover only a very limited class of
information's and could perpetuate testimony of witnesses only in
special cases."° The early trial operated on what is today pejoratively
termed the "sporting theory" of litigation. Although this system re-
quired that the match be fair and chivalrous, with known and defi-
nite rules," the court was relegated to the position of umpire
to uphold the procedural rules.,, When seen as a contest of wits, it is
not surprising that discovery was strictly limited. A gradual reaction,

16. Sears, Roebuck & Co. v. American Plumbing & Supply Co., 19 F.R.D. 334, 340
(E.D. Wis. 1956) (privilege held inapplicable to officer of plumbing supply company).

17. United States v. Jaffe, 98 F. Supp. 191, 193 (D. D.C. 1951) (privilege held
inapplicable to testimony before a Senate subcommittee) ; United States v. Raley, 96 F.
Supp. 495, 496-97 (D. D.C. 1951) (privilege held applicable to testimony before a
congressional subcommittee).

18. United States v. Goodner, 35 F. Supp. 286, 290 (D. Colo. 1940) (production
of possibly incriminating books required in mail fraud action).

19. By means of profert and oyer, a party could discover inspection deeds, letters
testamentary and letters of administration if relied on in the pleadings. See J. Wignore,
6 WIGMORE ON EVIDENCE § 1858 (1) (3d ed. 1940). "It is a very common thing at Nisi
Prius to ask 'if such a witness is here'; the answer given on the other side is, 'You
will know in good time, when he is called,'" Garrow, B., in Preston v. Carr, 1 Y. & J.
175, 179 (1826).

20. If a litigant could show that the testimony of a witness was necessary to his
case and that the witness was about to leave the country or might be too sick or weak
to attend trial, he could obtain his testimony.

21. Mr. (later L. C. J.) Denmam, stated in 40 EDINB. REV. 186 (1824):
Human beings are never to be run down like beasts of prey,
without respect to the laws of the chase. If society must make
a sacrifice of any one of its members, let it proceed according
to general rules, upon known principles, and with clear proof
of necessity; "let us carve him as a feast for the gods", not
hew him as a carcass for the hounds.

22. 2 F. POLLOCK & F. MAITLAND, THE HISTORY OF ENGLISH LAW 667 (1895):
At one of these [poles] the model is the conduct of the man of
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extending over three centuries, to the sporting theory of trials cul-
minated in the broad discovery provisions of the Federal Rules of
Civil Procedure, now widely adopted by the states.23

The trend toward broader discovery has moved at different paces
in the various adjudicatory settings - civil, criminal and grand jury.
As a by-product of different policy considerations, the scope of dis-
covery is vastly different in civil, criminal and grand jury proceed-
ings. Consequently, the work product doctrine, which is an exception
to discovery, plays a different role in each context. Clear analysis
demands a close examination of the underlying policy considerations
of each of the three adjudicatory proceedings.

CIVIL DISCOVERY AND WORK PRODUCT
The overriding purpose of civil discovery "is to delimit the areas

of controversy and, within that area, to focus litigation upon matters
which are likely to be dispositive of the case.""4 Among the specific
goals of broad civil discovery are the elimination of uncontested
issues, the procurement of more accurate information by allowing
discovery closer to the time of the transaction or occurrence," re-
duced expense in the procurement of evidence, and the exposure of
fraudulent claims which can be disposed of by summary judgment."
Though wide discovery has been found to be generally consistent
with these goals, certain abuses developed.,, As a response to pos-
sible abuse of discovery, the Supreme Court in the landmark case on
work product - Hickman v. Taylor" - created a discovery exemp-
tion for certain materials prepared by an attorney in anticipation of
litigation. The Hickman Court held that an attorney's mental impres-
sions and conclusionary notes were unconditionally privileged,9 but

science, who is making researches and will use all appropriate
methods for the solution of problems and the discovery of truth.
At the other stands the umpire of our English games, who is
there, not in order that he may invent tests for the powers of
the two sides, but merely to see that the rules of the game are
observed. It is toward the second of these ideals that our
English medieval procedure is strongly inclined. We are often
reminded of the cricket match. The judges sit in court, not that
they may discover the truth, but in order that they may answer
the question, "How's that?"

23. For a short summary of the evolution of modem discovery, see Developments in
the Law - Discovery, 74 HARV. L. REV. 940, 946-51 (1961) [hereinafter cited as
Developments]; J. Wigmore, 6 WIGMORE ON EVIDENCE §§ 1845-48 (3d ed. 1940).

24. Developments, supra note 23, at 944.
25. Sunderland, Scope and Method of Discovery Be/ore Trial, 42 YALE L. J. 863,

872 (1933).
26. See 4 J. MOORE, FEDERAL PRACTICE 26.02 (2), at 26-65 (2d ed. 1972).
27. For example, use of interrogatories and depositions for harrassment purposes.

See, e.g., Frost v. Williams, 46 F.R.D. 484 (D. Md. 1969).
28. 329 U.S. 495 (1947).
29. [A]s to oral statements made by witnesses to Fortenbaugh whether

presently in the form of his mental impressions or memoranda,

1972)
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that more trustworthy documents, particularly material admissible
in court, would be afforded only a qualified privilege - discover-
able on a showing of "substantial need. '3

Various reasons have been offered for the work product
doctrine:' to prevent lazy attorneys from relying on the diligence
of their opponent 2 and, conversely, to encourage a diligent attorney
to explore all aspects without fear that he will uncover damaging
material which will be discoverable," to encourage attorneys to put
their findings in writing, 4 to prevent an attorney from having to take
the witness stand to explain or defend his notes" (raising problems
of a lawyer possibly impeaching his own client or witnesses, and
relegating the attorney to the role of participant rather than officer
of the court in control of the litigation), to promote an independent
development of the facts by each side, and to preserve the adversary
system and the traditional privacy of the lawyer. 3" For these reasons,
the courts recognized a work product exception to the general rule
that civil discovery extends to "any matter, not privileged, which is
relevant.""3

CRIMINAL DISCOVERY AND WORK PRODUCT

The rules governing discovery in a criminal context have
developed separately from, and are narrower than, those governing
civil discovery." Whereas civil discovery allows everything to be

we do not believe that any showing of necessity can be made
under the circumstances of this case so as to justify production.
Under ordinary conditions, forcing an attorney to repeat or write
out all that witnesses have told him and to deliver the account
to his adversary gives rise to grave dangers of inaccuracy and
untrustworthiness. Id. at 512-13.

To allow mental impressions and scrawled notes to be discoverable would benefit
the attorney with the most self-serving memory.

30. The "substantial need" test was adopted, FED. R. Civ. P. 26 (b) (3), rather
than the less stringent "good cause" test.

31. See Developments, supra note 23, at 1028-29; Comment, Basic Survey of Work
Product in Federal and State Jurisdictions in Civil and Criminal Proceedings, 35
TENN. L. REV. 474, 475-76, 492 (1968); Comment, "Work Product" in Criminal
Discovery, 16 WASH. U. L. Q. 321, 326, 335-37 (1966).

32. See Hickman v. Taylor, 329 U.S. 495, 516 (Jackson, J., concurring) ; Walczak
v. Detroit-Pittsburg Motor Freight, Inc., 140 F. Supp. 10 (N.D. Ind. 1956) (witness
names held privileged in personal injury action) ; Morgan, The Law of Evidence,
1941-1945, 59 HARv. L. REV. 481, 519 (1946).

33. Hickman v. Taylor, 329 U.S. 495, 511 (1947). See also Taine, Discovery el
Trial Preparations in the Federal Courts, 50 COLUM. L. REV. 1026, 1063 (1950).

34. Hickman v. Taylor, 329 U.S. 495, 511 (1947).
35. Id. at 511, 516-18 (Jackson, J. concurring).
36. Id. at 510-11.
37. FED. R. Civ. P. 26 (b) (1).
38. See, e.g., Polley v. Superior Court, 81 Ariz. 127, 302 P.2d 263 (1956), a

criminal case, in which the court pointed out that Hickman v. Taylor, 329 U.S. 495
(1947), was a "civil case where, admittedly, different rules apply."

(Vol. 6
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discovered except that specifically excepted,", criminal discovery
allows only specific classes of information to be discovered. The
Federal Rules of Criminal Procedure offer no counterpart to the oral
depositions and written interrogatories of the civil rules.4" In state
practice, discovery is similarly more restricted in the criminal area
than in the civil.4' The relatively narrow scope of criminal discovery
has been attributed to several factors: fear that if a criminal defend-
ant knew the prosecution's case, perjury and fabricated evidence
would be used to escape conviction; 2 fear that the revelation of wit-
nesses' names could lead to bribery and intimidation;"3 and that since
the prosecutor is restricted by the privilege against self-incrimina-
tion, the defendant's discovery should be restricted."

Because discovery is allowed in only special circumstances in
criminal proceedings, there are very few cases 5 which discuss the
right of a defendant to claim the work product exemption. The Supe-
rior Court of New Jersey, Appellate Division, in State v. Montague4

1

(a case cited in the Duffy opinion), faced with an attempt by the state
to discover defendant's attorney's notes of witness interviews, stated:

(W)e are satisfied that the notes here in question represented
the work product of defendant's attorney and, under the doc-
trine of Hickman v. Taylor (citation omitted), production
should not have been compelled. The fears therein expressed
with regard to the inviolability of an attorney's thoughts and
the possibility of inefficiency, unfairness and sharp practices
are equally applicable to the setting of a criminal case.4 7

The Duffy court, however, did not comment upon the subsequent
modification of that holding by the Supreme Court of New Jersey,
which stated:

The defendant's brief urges that defense counsel's record of
the statement by the witness Charles Jones was non-discover-
able as "work product" within Hickman v. Taylor .... That was
a civil case arising in the federal courts and, though it was ad-

39. See text at notes 24-37.
40. Compare FED. R. CriM. P. 16 with FED. R. Civ. P. 26. The numerous provi-

sions for discovery in civil cases have only very limited counterparts in the criminal
rules.

41. See Fletcher, Pretrial Discovery in State Criminal Cases, 12 STAN. L. REV. 293
(1960).

42. See, e.g., State v. Rhoads, 81 Ohio St. 397, 91 N.E. 186 (1910).
43. See Comment, The Jencks Legislation: Problems in Prospect, 67 YALE L. J. 674

(1958).
44. See State v. Tune, 13 N.J. 203, 98 A.2d 881, 884-85 (1953).
45. There is "an especially strong tendency toward the protection of materials as

the 'work product' of an attorney in criminal cases. Thus, in relevant criminal cases
(admittedly few), the courts have consistently held statements by witnesses . . to
be the 'work product' of an attorney," Annot., 35 A.L.R.3d 424 (1971).

46. 101 N.J. Super 482, 244 A.2d 699 (1968).
47. Id. at 702.

1972)
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mittedly concerned with pretrial discovery of written state-
ments of prospective witnesses, it did not enunciate any consti-
tutional principle and has no controlling force on the actual
issue before us. 8

Notwithstanding the second Montague decision, the work product
doctrine is firmly established in criminal proceedings, particularly
in the instance where asserted by the government in response to the
defendant's attempted discovery."

GRAND JURY DISCOVERY AND WORK PRODUCT

Having considered the attorney-client and self-incrimination
privileges, the growth of modern discovery and the applicability of
the work product doctrine in civil and criminal proceedings, we turn
now to the grand jury - what it is, what policies dictate its existence
and form and the applicability of the work product doctrine to it.

The origin of the grand jury predates the origin of the modern
trial."° In time, the grand jury was limited to making a "presentment,"
which carried with it a presumption of guilt. The accused was then
offered a chance to rebut the presumption by "putting himself upon
the country" - that is, submitting to a trial by a jury of his
neighbors.' As the two-step process - "presentment and trial" -
became established, the grand jury began to serve a protective, as
well as an accusatory function." This process of evolution has re-

48. State v. Montague, 55 N.J. 387, 262 A.2d 398, 405 (1970).
49. See, e.g., State v. Bowen, 104 Ariz. 138, 449 P.2d 603, 607 (1969); Fisher v.

State, 241 Ark. 545, 408 S.W.2d 894, 897 (1966) ; People v. Boehm, 270 Cal. App.2d
13, 75 Cal. Rptr. 590, 595-96 (1969) ; Adjmi v. State, 208 So. 2d 859, 861-62 (Fla. App.
1968).

50. For a short synopsis of the origin of the grand jury, see Note, The Grand Jury,
30 U. KAN. CITY L. REV. 149, 149-55 (1962). While institutions analogous to the
grand jury antedate the Norman Conquest (1066-1070), the forefather of the modern
grand jury came into existence during the reign of Henry II to deal primarily with
murder, robbery, brigandage and harboring those guilty of such crimes. On the basis
of bare suspicion and without accusing witnesses, a grand jury of -twelve members of
the locality (the hundred) could compel an accused to submit to an Ordeal by Water.
In the Ordeal, the accused was tied and lowered into water. If the water "received"
him, he was innocent and was removed from the water and banished; if he floated, a
hand and foot was cut off and he was banished from the locale. However, few floated
and the Church outlawed this form of punishment in the Lateran Council of 1215.
Kuh, The Grand Jury "Presentment": Foul Blow or Fair Play?, 55 COLUM. L. REV.
1103, 1106-07 (1955). Originally, the grand jury not only accused but could try
offenders. Charge to Grand Jury, 30 F. Cas. 992 (No. 18255) (C.C.D. Cal. 1872).

51. Goldfarb, Public Information, Criminal Trials and the Cause Celebre, 36
N.Y.U. L. REV. 810, 817 (1961).

52. See Thayer, The Jury and its Development, 5 HARV. L. REV. 357 (1892). The
grand jury came to America in substantially its English form [See Note, The Grand
Jury as an Investigatory Body, 74 HARV. L. REV. 590 (1961)] and was incorporated as
a basic liberty in the state and federal constitutions. U. S. CONST. amend. V: "No
person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury . . . . " Since the Federal Constitution
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suited in the modern grand jury exemplified by the makeup and
procedures" of the grand jury in the Duffy case.

In its ideal form, the grand jury guarantees that a group of local
laymen, unbridled by technical procedures, will intervene in the
judicial process to see that the government neither prosecutes citi-
zens without probable cause 4 nor exonerates the guilty because of
special favor.- The grand jury has often been accused of falling short
of its ideal - of being used to intimidate with broad inquisitorial
powers. Various formulations have been offered to prevent a "run-
away grand jury" as, for example, a rule limiting the grand jury to
competent evidence," a stronger recognition of the court's power to
limit grand jury functions," more representative grand jury selection
procedures, the right of the accused and his counsel to attend the
grand jury proceeding and offer evidence and limitations on a grand
jury's right to issue public reports 8 on its general findings.

DUFFY v. UNITED STATES

In determining the applicability of the work product doctrine to
grand jury proceedings, the Duffy court considered four cases -

does not detail grand jury procedure, the right is the same as existed when the
Constitution was adopted. United States v. Owen, 11 F.R.D. 371, 372 (W.D. Mo. 1951),

53. The procedures used by the Nebraska federal grand jury are similar to those of
other federal grand juries since all districts are required to follow a uniform grand
jury guidebook. Between sixteen and twenty-three randomly-selected individuals sit
on the federal grand jury for the district of Nebraska. Twelve must concur to return
an indictment. The grand jury is convened in the Federal Building in downtown
Omaha during business hours. There are no meetings on weekends. Each juror serves
for eighteen months. When the United States prosecutor has forty to fifty cases ready
for grand jury action, the jury is convened. Typically, the grand jury will meet five
times per year, though this varies with the caseload and grand juries meet much more
frequently in some other jurisdictions. Unlike state jurisdictions where informations
may be used, all federal felony cases require grand juries unless the defendant waives
the grand jury. See Hurtado v. California, 110 U.S. 516 (1884). In something like
thirty percent of felony cases the grand jury is waived. Neither the defendant nor
his counsel or witnesses are generally allowed to attend. The Nebraska federal grand
jury rarely issues investigative reports. This information on the federal grand jury
in Nebraska was obtained from interviews with the clerk of the United States District
Court, the secretary of the United States Attorney's office and an assistant prosecutor.

54. See generally United States v. Central Supply Ass'n, 34 F. Supp. 241, 244
(N.D. Ohio 1940) (motion to release grand jury witnesses from oath of secrecy
overruled) ; In re Kittle, 180 F. 946, 947 (S.D. N.Y. 1910) (grand jury secretary upheld
in Sherman Act litigation). See also Wood v. Georgia, 370 U.S. 375, 390 (1962)
(contempt citation for obstructing grand jury proceedings overruled).

55. Charge to Grand Jury, 30 F. Cas. 992 (No. 18255) (C.C.D. Cal. 1872).
56. Note, Exclusion of Incompetent Evidence from Federal Grand Jury Proceedings,

72 YALE L.J. 590, 599 (1963).
57. li re National Window Glass Workers, 287 F. 219, 225 (N.D. Ohio 1922).
58. Compare Application of United Elec., Radio & M. Workers, 111 F. Supp.

858, 869 (S.D. N.. 1953) (accusation of an individual falling short of an indictment
disallowed) with Kuh, The Grand Jury "Presentment": Foul Blow or Fair Play?, 55
COLUm. L. REv. 1109-10 (1955) (traces historical basis of the grand jury's right to
publish investigative reports).
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In re Evans,59 Blair v. United States,"0 United States v. Bryan,6 and
Branzburg v. Hayes 2 - which discussed the proper scope of discov-
ery in grand jury proceedings, and three cases - Schwimmer
v. United States,63 United States v. McKay, 4 and In re Terkeltoub°s
- which directly discussed the applicability of the work product
doctrine to grand juries.

The Duffy court's discussion of the four cases on the scope of a
grand jury's discovery powers emphasized exceptions to discovery
and left the general impression that grand jury discovery was rather
limited in scope. However, it is abundantly clear that the scope of
grand jury inquiry is very broad. For example, the court in In
re Black" stated:

It is a grand inquest, a body with powers of investigation and
inquisition, the scope of whose inquiries is not to be limited
narrowly by questions of propriety or forecasts of the probable
result of the investigation, or by doubts whether any particular
individual will be found properly subject to an accusation of
crime.7

The strict evidentiary rules of a criminal trial do not apply in a grand
jury investigation."6 A grand jury may discover anything except that
which is specifically privileged.,, Some of the specific privileges
which had been recognized prior to the Duffy case are the attorney-
client privilege," husband-wife privilege 7 and the privilege against
self-incrimination.

59. 452 F.2d 1239 (D.C. Cir. 1971).
60. 250 U.S. 273 (1919).
61. 339 U.S. 323 (1950).
62. 408 U.S. 665 (1972).
63. 232 F.2d 855 (8th Cir. 1956).
64. 372 F.2d 174 (5th Cir. 1967).
65. 256 F. Supp. 683 (S.D. N.Y. 1966).
66. 47 F.2d 542 (2d Cir. 1931).
67. Id. at 544; see also United States v. Thompson, 251 U.S. 407, 413-15 (1920);

United States v. Smyth, 104 F. Supp. 283, 296 (N.D. Cal. 1952): "The sources of
grand jury information are almost unlimited."

68. See Costello v. United States, 350 U.S. 359 (1956) (indictment based on
hearsay upheld); Lawn v. United States, 355 U.S. 339, 349-50 (1958) (no right to a
hearing on the legality of grand jury evidence) ; United States v. Block, 202 F. Supp.
705 (S.D. N.Y. 1962) (indictment based on illegally seized evidence upheld). But see
Jones v. United States, 342 F.2d 863 (D.C. Cir. 1964) (indictment based on unconsti.
tutional confession set aside). See generally Orfield, The Federal Grand Jury, 22 F.R.D.
343 (1959); Silverstein, Federal Grand Jury Testimony and the Fifth Amendment, 1960
WASH. U. L. Q. 215; Note, Disclosure of Grand Jury Minutes to Challenge Indictments
and Impeach Witnesses in Federal Criminal Cases, 111 U. PA. L. REV. 1154 (1963);
Note, Exclusion of Incompetent Evidence from Federal Grand Jury Proceedings, 72
YALE L. J. 590 (1963).

69. Grand jury discovery is even broader than civil discovery. Whereas civil
discovery must be relevant to the subject matter of the case, grand jury discovery
is relevant if it relates or may relate to any crime. FED. R. Civ. P. 26 (b) (1) ; Note,
The Rights of a Witness Before a Grand Jury, 1967 DUKE L. J. 97, 102 (1967).

70. See United States v. Judson, 322 F.2d 460 (9th Cir. 1963).
71. Blau v. United States, 340 U.S. 332, 333-34 (1951).
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The Duffy court quoted from United States v. Bryan 72 to support a
restricted view of grand jury discovery:

Certain exceptions from attending, or having attended, giving
testimony are recognized by all courts .... (E)very such excep-
tion is grounded in a substantial individual interest which has
been found, through centuries of experience, to outweigh the
public interest in the search for truth."

However, the Court in Bryan, which involved a legislative rather
than grand jury proceeding, stated:

(P)ersons summoned as witnesses by competent authority have
certain minimum duties and obligations which are necessary
concessions to the public interest in the orderly operation of
legislative and judicial machinery. A subpoena has never been
treated as an invitation to a game of hare and hounds, in which
the witness must testify only if cornered at the end of the chase.
If that were the case, then, indeed, the great power of testimon-
ial compulsion, so necessary to the effective functioning of
courts and legislatures, would be a nullity. We have often iter-
ated the importance of this public duty, which every person
within the jurisdiction of the Government is bound to perform
when properly summoned....
Dean Wigmore stated the proposition thus: "For more than
three centuries it has now been recognized as a fundamental
maxim that the public (in the words sanctioned by Lord Hard-
wicke) has a right to every man's evidence. When we come to
examine the various claims of exemption, we start with the
primary assumption that there is a general duty to give what
testimony one is capable of giving, and that any exemptions
which may exist are distinctly exceptional, being so many
derogations from a positive general rule." Wigmore on Evi-
dence. 2192 (3d ed. 1940).11
The Duffy court quoted similiar language from In re Evans75 which

also indicated relatively narrow grand jury discovery. 71 But the
Evans court also said: "(A) witness may not normally have a right
to enforce limitations on the character of the evidence presented
to a grand jury .... ."I, The Duffy court quoted from Blair v. United
States" to support restrictions on grand jury discovery. 7" However,

72. 339 U.S. 323 (1950).
73. Duffy at 8-9.
74. United States v. Bryan, 339 U.S. 323, 331 (1950).
75. 452 F.2d 1239 (D.C. Cir. 1971).
76. Duffy at 8: Witnesses "have frequently been permitted to withhold testimony

from a grand jury on the basis of a constitutional, statutory, or common law
privilege."

77. In re Evans, 452 F.2d 1239, 1245 (D.C. Cir. 1971).
78. 250 U.S. 273 (1919).
79. Duffy at 8:

[T]he duty of a witness to testify before a Grand Jury "is sub-
ject to mitigation in exceptional circumstances; . . . some

1972)
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the Blair court noted:
But aside from exceptions and qualifications - and none
such is asserted in the present case - the witness is bound
not only to attend but to tell what he knows in answer to ques-
tions framed for the purpose of bringing out the truth of the
matter under inquiry.

He is not entitled to urge objections of incompetency or
irrelevancy .... 80

Branzburg v. Hayes" also recognized that, in the case of the grand
jury, privileges not to testify are the exception to the generally pre-
vailing policy of broad discovery.,,

The Duffy court discussed three cases which had addressed the
question: Does work product apply to grand juries? Two cases,
Schwimmer v. United States3 and United States v. McKay,8 4 had
been decided by federal courts of appeals. In Schwimmer, the court
held: "(T)he Hickman case is without any application to a grand
jury investigation.""5 The Duffy court did not feel bound by this
language because there were other grounds on which the Schwim-
mer case was decided. Furthermore, the Duffy court stated: "In
light of the summary treatment of the work product issue in Schwim-
mer, it is doubtful whether the issue with which we are now con-
fronted was fully briefed or considered."I,

In McKay, the court felt the work product doctrine was inappli-
cable to grand juries and held, by analogy, that the doctrine was in-
applicable to preliminary tax investigations.,7 The Duffy court did
not find McKay persuasive: "To the extent that the McKay court has
doubts concerning the application of the work product doctrine to
an analogous proceeding... we do not agree."8

Rejecting these two appellate opinions, the court found a federal
district court opinion, In re Terkeltoub,89 to be the "most direct au-
thority on the question.""0 However, it is not perfectly clear that work
product was the basis for that decision. Mr. Terkeltoub, an attorney
accused before a grand jury of aiding his client in an alleged attempt

confidential matters are shielded from considerations of policy,
and perhaps in other cases for special reasons a witness may be
excused from telling all that he knows."

80. Blair v. United States, 250 U.S. 273, 281-82 (1919).
81. 408 U.S. 665 (1972).
82. Id. at 688.
83. 232 F.2d 855 (8th Cir. 1956).
84. 372 F.2d 174 (5th Cir. 1967).
85. 232 F.2d at 866.
86. Duffy at 15.
87. 372 F.2d at 176.
88. Duffy at 16.
89. 256 F. Supp. 683 (S.D. N.Y. 1966).
90. Duffy at 4.
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to bribe a witness, "asserted that answers by him to these questions
would effect a deprivation of his client's rights to due process under
the Fifth Amendment and to the effective assistance of counsel under
the Sixth."g' The court's opinion in Terkeltoub is somewhat unclear
since the fifth and sixth amendment grounds were discussed, and
the court made reference to Hickman v. Taylor without adopting the
work product terminology. The privilege against self-incrimination
appears to be a partial ground for the decision:

(W)e perceive no overriding necessity for compelling the at-
torney's testimony at this time. In the worst light - and only for
the sake of argument - we note that the attorney would have
his privilege against self-incrimination.92

POLICY CONSIDERATIONS

The Duffy decision was not compelled by precedent. However,
the extension of the work product doctrine to grand jury proceedings
finds some support in policy considerations. The doctrine provides a
vehicle through which the public interest in an unfettered grand
jury which can effectively ferret out crime, can be balanced with
legitimate claims of privilege and privacy.

The work product doctrine, a restriction on discovery, has
received varying acceptance in the different contexts. In civil dis-
covery, the doctrine is viewed as a necessary protection for attorney
effectiveness; in criminal, as a protection for the prosecutor to coun-
terbalance the defendant's fifth amendment privilege; in the grand
jury, as a protection for the attorney's privacy against the grand jury's
very broad discovery powers.

The argument for work product protection in grand jury proceed-
ings emphasizes the dangers of allowing a grand jury excessive in-
quisitional power. The work product rule is seen as a needed safe-
guard to prevent unwarranted grand jury intrusion into the private
affairs of clients and their attorneys. It is contended that if an attor-
ney is not afforded a legal sanctuary, sharp practices will develop,
such as self-serving memories or paper shredding.

Those who oppose extension of the work product doctrine to the
grand jury argue that a grand jury must not be denied the power to
pursue all avenues which could lead to the exposure of crime. Partic-
ularly in tracing corporate wrongdoing"3 and organized crime, the
superior public interest demands that the attorney not have an ab-
solute privilege for his work product.

91. 256 F. Supp. at 684.
92. Id. at 686.
93. The Dully decision is uniquely favorable to corporations and organizations

which, unlike individuals, do not have the protection of the privilege against self-
incrimination when testifying before grand juries.

94. Duffy at 17-18:
[T]he work product sought in this case is absolutely, rather than
conditionally, protected .... Furthermore, even if the materials
involved in this case were not absolutely protected, the fact that
the persons whom Duffy interviewed are known and accessible
to the Grand Jury would tend to defeat any good cause showing
the Government could possibly offer.
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Apparently the Duffy court felt that extending a work product
privilege to the grand jury would allow the courts to reconcile the
conflicting interests by weighing the substantiality of the need on a
case-by-case basis. Although Duffy extended work product protec-
tion to grand jury proceedings, the decision did not define with par-
ticularity the scope of that doctrine in its new setting. Left unresolved
is the question as to whether the rules developed in civil cases are
applicable to the grand jury proceeding. For example, when is a doc-
ument absolutely privileged and when is it only conditionally priv-
ileged and discoverable on a showing of substantial need? The Duffy
court held that the management report which Duffy prepared was
absolutely privileged but that, even if the report had only a qualified
privilege, discovery would not be allowed.14

Christopher L. Crennen - '75

94. Duffy at 17-18:
[T]he work product sought in this case is absolutely, rather than
conditionally, protected . . . . Furthermore, even if the materials
involved in this case were not absolutely protected, the fact that
the persons whom Duffy interviewed are known and accessible
to the Grand Jury would tend to defeat any good cause showing
the Government could possibly offer.
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