
CONSTITUTIONAL LAW - DUE PROCESS -- CONSCIENTIOUS OBJECTORS,
AS ALTERNATE SERVICEMEN, ARE ENTITLED TO THE SAME VETERANS

EDUCATIONAL BENEFITS RECEIVED BY REGULAR SERVICEMEN - Robison
v. Johnson, 352 F. Supp. 848 (D. Mass. 1973).

FACTS

William Robison was classified as a conscientious objector by the
local selective service board in Fairfax, Virginia. Pursuant to the
War and National Defense Act,' he was ordered to perform alter-
nate service at a hospital in Boston, Massachusetts. After serving
two years, Robison applied for educational assistance under the
Veterans' Readjustment Benefits Act., The Veterans Administra-
tion informed Robison that he was ineligible for benefits, since al-
ternate service was not "active duty.", Robison subsequently re-
quested the United States District Court in Massachusetts to issue
declaratory judgments4 that: (1) the veterans' educational benefits
legislation' violates the United States Constitution; and (2) plaintiff

1. 50 U.S.C., Appendix § 456 (j) (1970) provides:
. . . Any person claiming exemption from combatant training
and service because of such conscientious objections whose claim
is sustained by the local board shall, if he is inducted into the
armed forces under this title . . . be assigned to noncombatant
service as defined by the President, or shall, if he is found to be
conscientiously opposed to participajtion in such noncombatant
service, in lieu of such induction, be ordered by his local board,
subject to such regulations as the President may prescribe, to
perform for a period equal to the period prescribed in section
4 (b) . . . such civilian work contributing to the maintenance
of the national health, safety, or interest as the local board
pursuant to Presidential regulations may deem appropriate and
any such person who knowingly fails or neglects to obey any
such order from his local board shall be deemed, for the pur-
poses of section 12 of this title . . . to have knowingly failed
or neglected to perform a duty required of him under this
title ....

2. 38 U.S.C. §§ 1651-97 (1970).
3. 38 U.S.C. §1652 (a) (1) (1970, provides:

The term "eligible veteran" means any veteran who (A) served
on active duty for a period of more than 180 days any part
of which occurred after January 31, 1955, and who was discharged
or released therefrom under conditions other than dishonorable
or (B) was discharged or released from active duty after such
date for a service-connected disability.

4. Defendants are the Administrator of Veterans' Affairs and the Veterans
Administration.

5. Robison claimed that 38 U.S.C. §§ 101 (21), 1652 (a) (1) and 1661 (a) were
unconstitutional. 38 U.S.C. § 101 (21) provides:

The term "active duty" means -
(A) full-time duty in the Armed Forces, other than active duty
for training;
(B) full-time duty (other than for training purposes) as a
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and the members of his class were eligible to receive educational
benefits. Robison moved for summary judgment, contending that
the exclusion of alternate servicemen was an invidious discrimina-
tion constituting both a denial of due process under the fifth amend-
ment and a violation of the Free Exercise Clause of the first amend-
ment.

The court denied administrator's motion to dismiss and granted
plaintiff's motion for summary judgment. In denying the adminis-
trator's motion to dismiss, the court determined that subject matter
jurisdiction attached despite the non-reviewability clauses in the

commissioned officer of the Regular or Reserve Corps of the
Public Health Service i) on or after July 29, 1945 or (ii)
before that date under circumstances affording entitlement to
"full military benefits" or (iii) at any time, for the purposes
of chapter 13 of this title:
(C) full-time as a commissioned officer of the National Oceanic
and Atmospheric Administration or its predecessor organization the
Coast and Geodetic Survey (i) on or after July 29, 1945, or
(ii) before that date (a) while on transfer to one of the
Armed Forces, or (b) while, in time of war or. national emergency
declared by the President, assigned to duty on a project for one of
the Armed Forces in an area determined by the Secretary of De-
fense to be of immediate military hazard, or (c) in the Philippine
Islands on December 7, 1941, and continuously in such islands
thereafter, or (iii) at any time, ior the purposes of chapter
13 of this title;
(D) service as a cadet at the United States Military, Air Force,
or Coast Guard Academy, or a midshipman at the United States
Naval Academy; and
(E) authorized travel to or from such duty or service.

38 U.S.C. § 1661 (a) (1970) provides:
Except as provided in subsection (c) and in the second sen-

tence of this subsection, each eligible veteran shall be en-
titled to educational assistance under this chapter for the period
of one and one-half months (or the equivalent thereof in part-time
educational assistance) for each month or fraction thereof of his
service on active duty after January 31, 1955. If an eligible
veteran has served a period of 18 months or more on active
duty after January 31, 1955, and has been released from such
service under conditions that would satisfy his active duty ob-
ligations, he shall be entitled to educational assistance under
this chapter for a period of 36 months (or the equivalent
thereof in part.time education assistance).

For the text of 38 U.S.C. § 1652 (a) (1), see note 3 supra.
6. 38 U.S.C. § 211 (a) (1970) provides that:

. . . the decisions of the Administrator on any question of law
or fact under any law administered by the Veterans' Administra-
tion providing benefits for veterans . . . shall be final and con-
clusive and no . . . court of the United States shall have Oower
or jurisdiction to review any such decision by an action in the
nature of mandamus or otherwise.

Cases applying the statute include: Redfield v. Driver, 364 F.2d 812 (9th Cir. 1966)
Smith v. Settle, 286 F.2d 420 (8th Cir. 1961) ; Steinmasel v. United States, 202 F.
Supp. 335 (D. S.D. 1962). In Sager v. Johnson, 342 F. Supp. 351 (D. Md. 1972),
38 U.S.C. § 211 (a) was held not violative of due process of law under the fifth
amendment.
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Veterans' Readjustment Benefits Act. The court found that this
provision was inapplicable because plaintiffs did not seek review
of administrative discretion,, but rather a declaratory judgment
that certain provisions of the statute violated the Constitution. Like-
wise, it was held that failure to exhaust administrative remedies was
not grounds for dismissal, since the Board of Veterans Appeals had
decided it lacked jurisdiction to decide the statute's constitutional-
ity." Since determination of the constitutional question was a pre-
requisite to a decision on Robison's request for a declaration of
eligibility, no administrative remedy was available: In considering
plaintiff's motion for summary judgment, the court refused to apply
the compelling interest test,'" and concluded that the provisions in
question do not contravene the first amendment." The decision
rested upon the rational basis test. Denial of educational benefits to
those who performed alternate service was held violative of the
Due Process Clause of the fifth amendment. Therefore, 38 U.S.C. §§
1652 (a)(1) and 1661 (a) were unconstitutional with respect to the
educational benefits provisions of Title 38.12 The court ordered that
those who satisfactorily complete two years of alternate service
are "eligible" to receive educational benefits.',

7. Cf. Hernandez v. Veterans Administration, 339 F. Supp. 913 (N.D. Cal. 1972),
ali'd per curiam, - F.2d _ _ (9th Cir. 1972).

8. In the Appeal of Peter W. Sly, Board of Veterans Appeals, 1972, Docket
No. 72.07421.

9. The court also considered declining jurisdiction on the ground that the
case involved special circumstances which warranted consideration by a three.judge
court. At p. 850 n. 1 the court explained its decision against declining declaratory juris-
diction: ". . . the declaratory judgment entered herein will extend the benefits of 38
U.S.C. §§ 1651-1697 to plaintiffs rather than result in an 'interdiction of the operation at
large of the statute.' Kennedy v. Mendoza.Martinez, 372 U.S. 144, 155 (1963) 465
F.2d 844 854-56 (3rd Cir. 1972).

10. While the rational basis test ("minimum scrutiny") presumes constitutionality,
under the compelling interest test ("strict scrutiny") the government must show a
compelling interest which necessitates the challenged discrimination. The compelling
interest test has two branches: legislative classifications based upon "suspect" criteria
such as race, and classifications which affect "fundamental" interests like travel and
voting. The court decided that the compelling interest test was inappropriate for
two reasons. First, education, especially higher education and job training, is not
a fundamental right. Second, "given the solicitous regard that Congress has mani-
fested for conscientious objectors, it would seem presumptuous" to subject the
educational benefits legislation to strict scrutiny tinder the suspect classification
theory, under which "the presumption of constitutionality fades because traditional
political processes may have broken down." 342 F. Supp. at 855.

11. In rejecting plaintiff's Free Exercise contentions, the court considered it
clear that exclusion from educational benefits is not of the "same order or magnitude"
as the cost imposed by challenged statutes in cases like Braunfeld v. Brown, 366
U.S. 599 (1961), and Sherbert v. Verner, 374 U.S. 398 (1963). 342 F. Supp. at 860.

12. Under the court's judgment, alternate service is considered "active duty"
within the meaning of 38 U.S.C. § 101 (21), as applied only to Chapter 34 of Title
38 (pertaining to educational benefits). Thus. the decision does not involve other
veterans' benefits such as hospitalization or housing.

13. Those who have completed 180 days of such service but were released there-
after for hardship, medical or other bona fide basis pursuant to C.F.R. 1660.10 (1972)
would also be "eligible."
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THE COURT'S REASONING

Robison is based on four assumptions: (1) Congressional purpose
was limited to enhancing the desirability of military service and
compensating for lost educational opportunities caused by military
service disruption: (2) exclusion of alternate servicemen is not ra-
tionally related to the service enhancement goal; (3) alternate serv-
icemen experience as great a disruption in relation to the compensa-
tion goal as do active duty veterans: and (4) equal disruption is con-
stitutionally significant with respect to the rational basis test.

The enhancement of service and compensation goals are stated
in the preamble to the educational benefits legislation.'" Arguing
that exclusion of alternate servicemen was not rationally related
to enhancing military service, the court stated that a contrary posi-
tion must rely on two tenuous assumptions. First, it would assume
that if conscientious objectors received benefits, persons entering
military service under the present statute would apply for conscien-
tious objector status, since the educational benefits would be iden-
tical. Though the court felt this concern justified, it refused to assume
that fraud-minded registrants might succeed in obtaining such an
exemption. Furthermore, it felt few persons would make the attempt.
Second, a rational basis test must assume that conscientious ob-
jectors are willing to join the military solely to obtain educational
benefits. This argument presumes a group of persons conscientious-
ly opposed to war, but willing to suppress their scruples and join
the military in order to qualify for educational benefits. The court
contended that, even if such a group existed, it would be a small
one composed of "largely irrational people.' 'I An assumption that
the challenged exclusion will attract into active duty persons who
are conscientiously opposed to war was "highly speculative,"'"
and, in the court's view did not demonstrate a rational connection
between the exclusion and the objective of enhancing military serv-
ice. Service personnel can obtain educational benefits without re-
enlisting.

14. 38 U.S.C. § 1651 (1970) provides:
The Congress of the United States hereby declares that the
education program created by this chapter is for the purpose of
(1) enhancing and making more attractive service in the Armed
Forces of the United States, (2) extending the benefits of a
higher education to qualified and deserving young persons who
might not otherwise be able to afford such an education, (3) pro-
viding vocational readjustment and restoring lost educational op-
portunities to those service men and women whose careers have
been interrupted or impeded by reason of active duty after
January 31, 1955, and (4) aiding such persons in attaining the
vocational and educational status which they might normally have
aspired to and obtained had they not served their country.

15. Robison v. Johnson, 352 F. Supp. 8-18, 857 (D. Mass. 1973).
16. Id.
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A cardinal premise in the court's decision is the conclusion that
Congress was primarily interested in compensating veterans for
deprivation of educational benefits, not in rewarding them for
military service or exposure to physical risk. The court relied
heavily on the report of the Senate Committee on Labor and Public
Welfare." That report played down any reward concept and em-
phasized the veterans' competitive disadvantage as compared to
civilian contemporaries able to pursue educational objectives with-
out interruption. Congress also rejected the concept of reward for
exposure to physical hazards by refusing to limit eligibility to those
who served in combat zones.'8 If it is assumed that the service en-
hancement goal will not support exclusion of conscientious ob-
jectors, and that compensation was the only other Congressional ob-
jective, exclusion of conscientious objectors who have completed
alternate service can be justified only if alternate servicemen and
active duty veterans do not suffer the same disruption in educa-
tional careers. The court found this same disruption in the fact that
veterans and alternate servicemen share ". . . one common denom-
inator: the inability to pursue educational and economic objectives
that persons not subject to the draft law could pursue."'9

The court then proceeded to establish its equal protection argu-
ment, showing similarities between alternate servicemen and active
duty veterans. For example, conscientious objectors are subject to
stiff alternate service requirements. They are called for service in
the same manner and order-of-call as potential draftees.o Con-
scientious objectors may be ordered to perform civilian work in the
national interest, and knowing violations of orders may subject them
to prosecution in the same manner as persons who-refuse to submit
to induction into military service.2' The court applied traditional
rational basis analysis to these facts and concluded that the "chal-
lenged exclusion is arbitrary and without any relevance to either the
enhancement of service goal or the compensation goal."2 In order
to reconcile declarations of unconstitutionality and eligibility, the
court extended the statute to "include those who are aggrieved by
exclusion.""2 Noting that there is a "paucity of guidance on this

17. S. REP. No. 269, 89th Cong., 1st Sess. 7.
18. "... [T]here is no bonus in this bill such as there was in tile World War

It GI bill. This is not a bonus bill. It is not a pension bill. It is a readjustment
assistance bill solely, in order to help the veteran of military service readjust to
civilian life." Ill CoNe. REC. 17127 (1965) (remarks of Senator Yarborough, author
of the Veterans' Readjustment Benefits Act of 1966).

19. Robison v. Johnson, 352 F. Supp. 848, 859 (D. Mass. 1973).
20. 32 C.F.R. §1660.2 (1972).
21. 50 U.S.C., Appendix § 456 (j) 1970.
22. Robison v. Johnson, 352 F. Supp. 818, 859 (D. Mass. 1973).
23. (Citing) Welsh v. United States, 398 U.S. 333, 361 (1970.

1973)
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question,"2 the court referred to Mr. Justice Harlan's concurring
opinion in Welsh v. United States.2, There the Court held that a
provision of the War and National Defense Act which grants con-
scientious objector status exemptions to those whose views are
based on "religious training and belief"z should be construed to
also cover persons with nontheistic beliefs. Though Justice Harlan
disagreed with the majority's construction, he believed that the
first amendment bars exclusion of persons with nontheistic beliefs
and concluded that coverage should be extended to those who were
unconstitutionally excluded. Justice Harlan's dual test measures
the intensity of commitment to the congressional policy and the
degree of disruption of the statutory scheme which would result
from extension. After considering congressional commitment to
veterans' benefits and the mild disruption which would result from
inclusion of "several thousand persons,""7 Robison speculated that
Congress would choose extension over nullification.

ANALYSIS

Jurisdiction

Robison is a rare example of judicial intervention in veterans'
affairs. Decisions of the Veterans Administration are ordinarily not
reviewable2s Veterans' legislation, particularly the non-review-
ability clause2" of the Veterans' Readjustment Benefits Act, "mani-
fests an intention to repose in the Administrator wide powers of
discretion .... " I However, some decisions of the Veterans Admin-
istration are reviewable. The non-reviewability clause has been
held inapplicable when the goverment seeks set-off of monies
claimed to be owed to a plaintiff-veteran by the United States.'
Tracy v. Gleason"2 held that Veterans' Administration revocation
of an extant right to benefits was reviewable. And in Hoffmaster v.
Veterans Administration3 the court considered the constitutionality
of a provision of the Veterans' Readjustment Benefits Act which
limits the amount allowed for attorneys' fees. Similarly, Robison
circumvented this jurisdictional block by reviewing the constitu-

24. Robison v. Johnson, 352 F. Supp. 848, 860 (D. Mass. 1973).
25. 398 U.S. 333, 344 (1970).
26. 50 U.S.C., Appendix § 456 (j) (1970).
27 Robison v. Johnson, 352 F. Supp. 848, 861.
28. 38 U.S.C. § 211 (a) (1970).
29. Id.
30. Hester v. Melidosian, 261 F. Supp. 659, 661 (E.D. Pa. 1966).
31. Di Silvestro v. United States, 405 F.2d 150 (2d Cir. 1968).
32. 379 F.2d 469, 473 (D.C. Cir. 1971).
33. 444 F.2d 192 (3rd Cir. 1971).

(Vol. 6
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tionalitv of the statute itself rather than the VA's discretionary de-
cision-making.

The court's reasoning on jurisdiction appears technically sound.
However, policy determinations underlying the non-reviewability
clause make judicial restraint desirable. An award of veterans'
benefits depends on various administrative and political factors.
Although termination of benefits is open to review," Congress ap-
parently decided that initial demands for this type of largesse do
not belong to the courts. This presents a quandary. On one hand,
government largesse is clearly an important tool for discretionary
implementation of constitutional powers. Educational benefits, for
example, are one means of implementing the constitutional power
to raise armies. On the other hand, those excluded from benefits
seek to limit Congress' discretionary power through judicial chan-
nels. This is particularly true where distinct minorities would have
little chance of obtaining their goals through legislative means. Due
to the crucial economic role of government, due process limitations
on arbitrary dispersal of gratuities are needed. But if Congress is
to effectuate constitutional mandates and policy determinations,
the legislature must be free from camouflaged judicial policy-mak-
ing. The political question doctrine is one limit. Congressional
policy underlying the non-reviewability clause makes judicial
resolution of the Robison issue difficult "without expressing lack
of the respect due coordinate branches of government.""5 Even if
the question is suitable for judicial resolution, the political over-
tones of veterans' legislation necessitates considerable deference to
Congressional policy.

DUE PROCESS AND EQUAL PROTECTION

Traditional Applications

Robison's due process argument is that alternate servicemen and
members of the armed forces are so similarly situated in relation to
the educational legislation that exclusion of the former has no ra-
tional basis. The question thus centers on the "equal protection
element" implied in the Due Process Clause of the fifth amend-
ment. 6 Though the concepts of equal protection and due process
are not "always interchangeable,'", they are "not mutually ex-
clusive."" The Supreme Court has applied fifth amendment equal

34. Tracy v. Gleason, 379 F.2d 469, 473 (D.C. Cir. 1967).
35. Baker v Carr, 369 U.S. 186, 217 (1962).
36. See Boiling v. Sharpe, 347 U.S. 497, 499 (1954).
37. Id.
38. Id.
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protection analysis to federal legislation on a case-by-case basis.,,
In Detroit Bank v. United States4 0 the Court stated that the fifth
amendment contains no equal protection clause and "provides no
guaranty against discriminatory legislation by Congress.-" Never-
theless, the Court has held that congressional legislative "discrim-
ination may be so unjustifiable as to be violative of due process.",,
The Due Process Clause, for example, may bar federal legislation
embodying a baseless classification.,, It is insufficient, however,
merely to show that congressional action discriminates. Since an
act of Congress carries a strong presumption of constitutionality,
"statutory classifications will be set aside only if no grounds can-
be conceived to justify them."" The reluctance of the Court to de-
clare a statute violative of fifth amendment due process was dem-
onstrated in Fleming v. Nestor,"5 involving termination of old-age
benefits payable to aliens deported under § 241 (a) of the Immigra-
tion and Nationality Act. The Court stated:

The interest of a covered employee under the Act is of suf-
ficient substance to fall within the protection from arbitrary
governmental action afforded by the Due Process Clause. In
judging the permissibility of the cut-off provisions ... it is not
within our authority to determine whether the Congressional
judgment , . . is sound or equitable, or whether it comports
well or ill with the purposes of the Act .... (T) he Due Process
Clause can be thought to interpose a bar only if the statute
manifests a patently arbitrary classification, utterly lacking in
rational justification.41

An "equal protection" challenge under the fifth amendment was
rejected in Gillette v. United States, 7 involving the exclusion from
conscientious objector status of those opposed to some, but not all
wars. And in McDonald v. Board of Elections Commissioners," de-
nial of absentee ballots to unsentenced inmates of a county jail
was held compatible with the fourteenth amendment Equal Pro-
tection Clause. Conversely, the Court has recently invalidated
statutory classifications based on sex"9 (under the rational basis

39. But see Richardson v. Belcher, 404 U.S. 78 (1971).
40. 317 U.S. 329 (1943).
41. Id. at 301.
42. Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
43. See, e.g., cases cited at n.52 in/rf .
44. McDonald v. Board of Election, 394 U.S. 802, 809 (1969). See also United

States v. Maryland Savings Share Ins. Corp., 400 U.S. 4 (1970); McGowan v.
Maryland, 366 U.S. 420 (19611.

45. 363 U.S. 603 (1960).
46. Id. at 611.
47. 401 U.S. 437, 449 n. 14 (1971).
48. 394 U.S. 802 (1969).
49. Reed v. Reed, '104 U.S. 71 (1971).

(Vol. 6
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standard), alienage ° (a "suspect" classification falling under the
compelling interest test), and pertaining to voting ' (a "fundamental
right" under the compelling interest test),

Robison provides an unusual setting for reconsideration of the
egalitarian movement implicit in the rational basis review. Clearly,
the compelling interest cases are not fully applicable, since the com-
pelling interest test lacks the rational basis presumption of con-
stitutionality. Nor is the rational basis test applied here without
difficulty." Although classifications have been ruled unreasonable
because they failed to include all persons similarly situated with
respect to the purpose of a law, there is scarce guidance concerning
the narrow issue in Robison." Few due process challenges have in-
volved an attack on the underinclusiveness of a statute affording
non-essential gratuities to a narrowly defined special interest ("ac-
tive duty" veterans) by another special interest claiming to be sim-
ilarly situated in relation to the statute." Several due process argu-
ments relating to alternate service have focused on the uncon-
stitutionality of mandatory civilian service.,, In United States v.
Brooks," however, plaintiff raised a two-pronged due process as-
sault on the Selective Training and Service Act of 1940. First, he
argued that "quasi penal detention in isolated internment camps""
and labor for nominal pay violated the fifth amendment. Second, he
claimed that exclusion of conscientious objectors from benefits
available to armed forces members constituted denial or due
process. The court replied:

The argument that the conditions of service in the civilian
camps . . . are so discriminatory in comparison with condi-

50. Graham %. Richardson, 403 U.S. 365 (1971).
51. Bullock v. Carter, 405 U.S. 134 (1972).
52. Robison, dealing with non-essential gratuities, stands in apparent contrast

to "rational basis" challenges involving: discriniiiiatory exemptions front economic
regulation: Royster Guano Co., v. Virginia, 253 U.S. 412 (1920) legislation granting
economic advantage to those engaged in liisiness at an arbitrarily determined date:
Mayflower Farnis, Inc., v. Ten Eych, 297 U.S. 266 (1936): restrictions on employ-
ment opportnnities: Kotch v. Board of iver Port Pilot Coini 'rs, 330 U.S. 552 (1947);
limitations on person:s alroady included in welfare schettes: Richardson v. Belcher,
404 U.S. 78 (1971): reg ttation discriminating against single persons, Eisenstadt v.
Baird, 405 U.S. 438 (1972); or other broad classes protected from arbitrary regula-
tion by close judicial scrutiny.

53. See Tussman and ten Broek, The Equal Protection of the Laws, 37 CALIF.
L. REv. 341 (1949).

54. See, e.g.. Hernandez v. Veterans Administration, 339 F. Stipp. 913 (N.D.
Cal. 1972).

55. See, e.g., Roodenko v. United States, 147 F.2d 752 (10th Cir. 1944).
56. 54 F. Supp. 995 (S.D. N.Y. 1944).
57. Id. at 998.

With reference to the "attendant perils" of military service, note the following
statement by Senator Mondale, a co-sponsor of the Veterans' Readjustment Act of
1966:

. . . the distinction as to whether the United States is officially
at peace is a meaningless technicality when American servicemen

1973)
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tions at military camps as to amount to a denial of due process
is quite without merit. True, the assignee's pay is less, he can-
not buy insurance on the same terms, he receives no depend-
encv allowance nor compensation for injury. These privileges
and benefits are clearly matters of legislative discretion. It
cannot be said as a matter of law that service in the armed
forces, together with its attendant perils, is so comparable to
the peaceful pursuits of a civilian camp that the withholding
from the latter of benefits accorded to the former amounts to
a denial of due process.-
In Hernandez v. Veterans Administration,59 the United States

District Court for the Northern District of California rejected a
contention that exclusion of conscientious objectors from educa-
tional benefits infringed upon fifth amendment rights. Under facts
similar to Robison the court concluded that the classification
scheme in the Veterans' Readjustment Benefits Act was neither
arbitrary nor unreasonable. Among other "commonly recognizable
distinctions between conscientious objectors and soldiers,",, the
court emphasized stricter, limitations placed on soldiers by the
Uniform Code of Military justice.' Furthermore, Congress may of-
fer "fringe benefits" to potential enlistees in the implementation
of its constitutional power to raise armies.,2 The court concluded that
granting educational assistance only to "veterans" was a reasonable
(i.e., rational) method of attaining the congressional objective.

Robi~on's "Heightened Scrutiny"

Equal Protection challenges are based on a two-tiered formula.
First, under the rational basis test, constitutionality is presumed.
This deference to the legislature is characterized as "minimum
scrutiny." Second, where fundamental rights or suspect classifica-
tions are involved, courts employ "strict scrutiny" under the com-
pelling interest test. As Robison explained, the compelling interest
test is "hardly neutral . .. legislation rarely passes constitutional
muster."6 Nor is the rational basis test fully neutral. Legislation
passes constitutional muster if the court can find any conceivable
basis for statutory classification. Nevertheless, recent Supreme
Court decisions indicate that rational basis review is not simply a

are being killed and wounded in Vietnam . . . In addition,
neither the World War 11 nor the Korean GI bills made any
distinction between those who served in the front lines and those
who served in a safe stateside joh." 111 CONG. REC. 17301 (1965).

58. United States v. Brooks, 54 F. Supp. 995, 997-98 (S.D. N.Y. 1944).
59. 339 F. Supp. 913 (N.D. Cal. 1972).
60. Id. at 915.
61. Id.
62. U. S. CONST. art. I § 8.
63. Robison at 854. But see Korematso v. United States, 323 U.S. 214 (1944).

(Vol. 6
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tool for perfunctory approval of challenged legislation. Reed v.
Reed" and Eisenstadt v. Baird" are examples of active implementa-
tion of the rational basis test. Revived interest in the rational basis
test may proceed only on a case-by-case basis. It may also signal a
disinclination toward extending the compelling interest test. If the
rational basis test is used to limit extensions of "strict scrutiny,"
significant personal rights may be protected through a more vigorous
minimum scrutiny. Robison itself could be interpreted as an attempt
to invigorate the rational basis test. However, the court stretches ra-
tional basis review beyond Reed and Eisenstadt. Reed dealt with a
traditionally suspect classification (sex): Robison concerned a gov-
ernment-created classification (conscientious objectors) which has
not received stringent judicial protection. The stiitute in Eisenstadt
affected the basic right of procreation; The Veterans' Benefits legis-
lation distributes non-essential gratuities.

Robison's bold intervention is not compatible with historic com-
prehension of the rational basis test. Although it purports to appl,
the traditional standard, Robison's approach appears to be a novel
"heightened scrutiny" in disguise. Indeed, the court suggested that
heightened scrutiny or balancing might be appropriate, though it
left the fashioning of new rules to appellate courts. To counter the
statute's presumption of constitutionality and the explicit constitu-
tional authority to raise armies, Robison closely scrutinized the
statute. Though its factual examination is persuasive, the court's
conclusion is dubious when based upon a traditionally deferential
standard. Robison's stringent analysis blurs acknowledged dif-
ferences between "strict" and "minimum" scrutiny. Perhaps more
vigorous rational basis inquiry is desirable. A new test could retain
some presumption of constitutionality and still afford realistic
protection for significant personal rights. In formulating aciivist
intervention under the guise of traditional deference, however,
Robison sacrifices the judicial restraint essential to a system of co-
equal powers. If judicial restraint is not exhibited judicial policy-
making may extend to other provisions of the veterans' legislation.

Robison could foreshadow more stringent scrutiny concerning
benefits like dependency and indemnity compensation for service-
connected deaths16 burial benefits"7 and compensation for service-
connected disabilities or death."8 Exclusion from compensation for
a conscientious objector's alternate-service-connected death could
be found unrelated to the compensation goal. A study of legislative

64. 92 S. Ct. 25i (1971) ; Note, 5 CREIGI'r0N L. REV. 353.
65. 92 S. Ct. 1029 (1972) (rights to access to contraceptives must be the same

for both married and unmarried persons).
66. 38 U.S.C. §§ 401-423 (1970).
67. 38 U.S.C. § 901-905 (1970).
68. 38 U.S.C. §§ 301-361 (1970).
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history might reveal no rational basis for excluding a widow whose
conscientious objector husband was killed during alternate service
from educational assistance accorded a similarly situated vet-
eran's widow. Both widows would suffer abrupt loss of financial
support and adjustment of their standards of living. Educational
assistance would help both widows re-enter the social and economic
mainstream. The only distinction would be that Congress intended
to grant benefits to the widows of veterans and not to the widows of
alternate servicemen. In short, when stringent rational basis analysis
is applied to legislation granting non-essential gratuities, self-im-
posed restraint is the only effective safeguard against extensive
judicial policy-making.

Application of "Minimum Scrutiny"

Robison's application of equal protection principles reveals the
difficulty in distinguishing between constitutional necessity and
legislative wisdom. Robison's first assumption is that congressional
purpose was limited to the enhancement of service and compensa-
tion goals. An appraisal of congressional purpose underlying
statutory classifications is essential to classic equal protection
analysis. But how is congressional purpose to be ascertained? Formal
legislative history supports the conclusion that compensation for
lost educational benefits was a primary goal. But the concept of re-
ward for an esteemed type of national service should not be over-
looked. Confronted with the long history of veterans' legislation,
it may be insufficient to restrict analysis to committee reports con-
cerning one facet of a comprehensive scheme. A more realistic
appraisal casts doubt on the court's conclusion that reward for
military service was not a congressional purpose.

Though the compensation goal may have been foremost in the
legislative mind, the reward concept is necessarily an underlying
motive. It is arguable that Congress would be unlikely to offer
compensation unless it intended to reflect some gratitude to persons
serving in national defense capacities. Under this view, the con-
gressional emphasis was not so much on compensating all those
deprived of educational opportunities as it was on compensating
veterans so deprived. Political and social realities cannot be
ignored.

The various benefits reflect, to some degree, legislative and so-
cial approval of a particular type of conduct. Congress rewards those
who "cooperate" with a socially-approved system. Admittedly, the
reward argument is vulnerable in two respects First, the equal
protection issue arises again. The question becomes whether Con-
gress may reward one type of national service and ignore another.
Robison found that alternate service performers and active duty
veterans are "similarly situated with respect to the disruption in
their educational careers," but stated that "it is abundantly clear
that active duty is more rigorous, demanding and hazardous than

(Vol. 6
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alternate service." Since the two groups are not iimilarly situated,
a due process rational basis challenge of the reward concept would
necessarily fail.

A second weakness of the reward argument is that evidence sup-
porting it is insubstantial when compared to explicit references to
the enhancement of service and compensation goals found in the
House and Senate reports. Though some commentary in the con-
gressional debates implies an underlying reward motivation, 9 com-
mittee reports ordinarily must be considered more reliable. But
here the speculative nature of divining congressional intent is
crucial. Congress did not consider the question of excluding con-
scientious objectors. As the court noted, exclusion "may have been
merely accidential." Thus, the question whether Congress would
have considered inclusion of alternate servicemen compatible with
the reward, service enhancement or compersation goals is unan-
swerable. Moreover, it is conjectural to assume that, had Congress
considered exclusion of conscientious objectors, its reasons would
be necessarily unrelated to congressional purpose.

Robison constructs a rationalization for an exclusion which Con-
gress never considered and then concludes that the suggested ra-
tionalization cannot withstand judicial scrutiny. The dearth of in-
formation relating to the "exclusion" of conscientious objectors is
one indication of the need for judicial restraint. Rejecting a four-
teenth amendment challenge to Illinois' absentee ballot statute, the
Supreme Court commented on the problem of interpreting legisla-
tive history in McDonald v. Board of Election:"°

Legislatures are presumed to have acted constitutionally even
if source materials normally resorted to for ascertaining their
grounds for action are otherwise silent, and their statutory
classifications will be set aside only if no grounds can be con-
ceived to justify them.,'

Even if Congress never contemplated a reward goal, can grounds
be conceived to justify exclusion of conscientious objectors?
Hernandez and Robison clash most directly on the question of the
service enhancement goal.

Their difference is that Hernandez considers educational bene-
fits a reasonable method of encouraging enlistment, while Robison

69. Our cold war GI's are the Minute Men of our times, on alert to
protect our Nation and to fulfill America's world-wide commit-
ment to peace. Those who conclude their service in this capacity
should be aided in readjusting to civilian life, so that they may
qualify for jobs, pursue their vocations, and support their
families. 111 CONG. REc. 17304 (1965) (remarks of Senator
Fong).

70. 394 U.S. 802 (1969).
71. Id. at 809.
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maintains that educational benefits are not effective lures. Though
Robison's discussion of service enhancement does focus on the
unreasonableness of exclusion, the court reveals an underlying
assumption that utilization of educational benefits to attract en-
listees is ineffective. Conceivably, Congress could find that educa-
tional benefits, when combined with a full array of veterans assist-
ance, could help to attract enlistees. Having reached that conclu-
sion, Congress could reasonably determine that such privileges
should be offered only in a manner which enhances its legislative
policy.

One who assails this purpose comes precariously close to en-
croaching on the legislative perogative to judge whether a scheme
is "sound or equitable," and "whether it comports well or ill with
the purpose of the Act."" Though constitutional rights no longer
turn upon the "right" - "privilege" dichomoty," and though exclu-
sion of conscientious objectors may be unnecessary and inequitable,
Robison failed to demonstrate that exclusion does not rest upon any
reasonable basis. Robison's treatment of the compensation goal
suffers from the same weakness. While admitting that "active duty
is more rigorous, demanding and hazardous," the court found that
educational disruption was shared equally by alternate servicemen
and veterans. This finding was based on a study of statutory and
administrative sources. Thus, while granting that military service is
more demanding, the court failed to consider whether this differ-
ence, in practice, would allow a conscientious objector to pursue
educational objectives concurrently with alternate service. This
possibility of diminished disruption of a conscientious objector's
education may be unrealistic. But judicial competence to analyze
empirical data concerning complicated policy matters is limited.
An exploration of these matters is the responsibility of Congress.
Legislative wisdom is the guideline, not constitutional necessity or
judicial proclivity.

Robison also failed to distinguish between regulatory and reme-
dial legislation. Since veterans' legislation could be termed reme-
dial, "reform may take one step at a time. "74 It can be argued that
the next step will never be taken when a distinct minority like
conscientious objectors are involved. But, as Robison stated, Con-
gress has shown solicitous regard toward conscientious objectors.
If benefits are not extended to the alternate service class, Congress'
wisdom may be effectively assailed, but not its authority.

72. Flemming v. Nestor, 363 U.S. 603, 611 (1960).
73. See e.g., Graham v. Richardson, 403 U.S. 365, 374 (1971) ; Bell v. Burson,

402 U.S. 535, 539 (1971); Goldberg v. Kelly, 397 U.S. 254, 262 (1970) ; Sherbert
v. Verner, 374 U.S. 398, 404 (1963).

74. Williamson v. Lee Optical, 348 U.S. 483, 489 (1955) (pertaining to licensing
of opticians).
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Finally, assuming arguendo that veterans and alternate service-
men share equal education disruption, Robison remains vulnerable.
Precedent relied upon by the court lends minimal support to an
equal protection challenge of veterans' legislation.' 5

CONCLUSION

Extension of educational benefits to alternate service personnel
may be wise and equitable; it is not constitutionally required. The
need for judicial restraint is especially apparent where Congress
grants non-essential gratuities to a narrowly defined class in fur-
therance of explicit constitutional authority.

Robison demonstrates the problems created by judicial policy-
making. The court stretched beyond the judicial function to enter-
tain profound social and political questions. In doing so, it revealed
the difficulties in assessing political realities. For example, Robison
ignores the nature of alternate service. To promote its defense
policies, Congress established the selective service. Without con-
stitutional compulsion, Congress solicitously provided an alterna-
tive for those conscientiously opposed to war. This alternative pro-
moted no specific governmental objective. It was conceived in
deference to individual conscience.

Arguably, Congress was not concerned primarily with service
rendered by conscientious objectors; nor did it create two equiva-
lent options, either of which would promote congressional policy.
Congress devised a general program and then voluntarily made a
limited exception.

Those who benefited from the exception now demand the gratui-
ties afforded participants in the general plan. They assume that
two equivalent options are available. Therefore, it is concluded,
denial of benefits to those who choose one option is unconstitu-
tionally discriminatory.

75. In Royster Guano Co. v. Virginia, 253 U.S. 412 (1920), the Supreme Court
invalidated state legislation taxing a local corporation's extra-state income only if the
corporation also derived income from business within the state. The law was dis.
criminatory because it exempted local corporations which did not transact intrastate
business. Quoting Royster, the Robison court (at 856) stated that classifications
violate equal protection when they bear no substantial relation to the legislative
objectives. Where important benefits are denied to a discrete minority, the Royster
standard may be applicable. Throughout the Robison opinion, however, the court
neglects a qualification clearly stated in Royster: the states have broad discretion
to create legislative classifications. And Congress, by implication, has the same wide
discretion.

Weber v. Aetna Casualty & Surety Co., 406 U.S. 164 (1972), invalidated pro-
visions of Louisiana's workmen's compensation law. Under that law, dependent,
unacknowledged illegitimate children could recover on the death of their natural
father only if there were insufficient surviving dependents in higher priorities. The
classification bore no significant relationship to the objectives of workmen's com-
pensation. Justice Powell's majority opinion in Weber stated that equal protection
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This argument ignores realities. Only one "option" furthers con-
gressional objectives. Though compensation for lost educational
opportunities was a goal, educational benefits are necessarily re-
lated to the entire selective service and veterans schemes. It is cer-
tainly conceivable that Congress recognized that veterans gratuities
facilitate the objectives of related defense programs. To argue other-
wise is to ignore pragmatic considerations. Furthermore, the con-
scientious objector exception would have been abrogated at any
time. If Congress is required to extend gratuities simply because
it solicitously provides an exception, the political response may be
to eliminate the exception.

When confronted with this situation, the following factors should
be considered: the legitimate interest which the classification pro-
motes, particularly if that interest is an express constitutional
power; whether fundamental personal rights might be endangered
by the classification; the magnitude of the possible danger; and
whether personal traits especially susceptible to invidious dis-
crimination are involved. Also of concern is whether the statute is
remedial or regulatory; whether practical motives underlie the

analysis requires a dual inquiry: (1) What is the legitimate state interest? (2) What
fundamental personal rights might be endangered? Though the power to raise
armies is an important government interest, the key distinction between Robison
and Weber relates to the second inquiry. Fundamental personal rights endangered
in Weber are of a different magnitude than rights endangered by exclusion of
concientious objectors from veterans' educational benefits. The statutory classi-
fication in Weber required condemnation to fall on the illegitimate child. Al-
though illegitimate children were covered by the statute, additional legal burdens
were created without relationship to individual responsibility or wrongdoing. Thus,
part of Weber's emphasis is on invidious discrimination and indirect personal
condemnation. These elements are lacking in Robison. Withholding educational bene-
fits from conscientious objectors at least arguably contains no inference of wrong-
doing or social opprobrium. Nor does exclusion create legislative burdens. Congress
simply limited benefits to one class in the exercise of constitutional mandate and
congressional policy.

In Reed v. Reed, 404 U.S. 71 (1971), the Court invalidated a state provision
which gave preference to men over women when members of the same entitlement
class applied for appointment to administer a decedent's estate. The objective of
reducing the workload on probate courts had some legitimacy, but the classification
did not advance the objective so as not to violate the Equal Protection clause.
Reed and Robison are distinguishable in at least two ways. First, unusual discrimina-
tions require careful consideration to determine whether they are unconstitutional.
For example, classifications based on sex and illegitimacy arc likely to trigger a
close judicial search for possible invidious discrimination. Exclusion of alternate
servicemen from benefits intended to compensate veterans and enhance military
service is not in the same category. As Robison stated, the veterans' legislation does
not appear to be invidious. Second, discrimination on the basis of sex in Reed was,
as the Robison court pointed out, wholly arbitrary. The.re were no rational dis-
tinctions between men and women with respect to the position of administrator.
Arguably, there are distinctions' between active duty veterans and alternate service-
men. Exclusion of alternate servicemen from educational benefits may be discrimina-
tory. but the discrimination is not of the same magnitude as that in Reed. It is diffi-
cult to show that an attempt to make regular military service more attractive
is so arbitrary as to violate the fifth amendment.
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classifications, though they were not explicitly mentioned in the
legislative history; and whether extension of the statute entails com-
plex determinations more suitably made by Congress.

If such factors are not considered, increased competition for
government benefits could tempt courts to extend non-essential
gratuities where equitable demands for equality of largesse are in-
volved. Opportunities for equal protection intervention are fre-
quently available when discrimination results from, unknowning
omission of a class. Confronted with discriminatory omission, an
ingenious judiciary might test classifications under camouflaged
versions of heightened scrutiny.

Use of Justice Harlan's Welsh proposal could result in more
palatable intervention, but extension in lieu of nullification can re-
sult in blatant judicial legislating. Restructuring statutory schemes
to reflect subjective zeal for equality thus leads to legislative-judi-
cial friction.

As Professor Cox stated, "Once loosed, the idea of Equality is
not easily cabined." If judicial extension of equality is not limited,
"... a staple diet ... (of) political perceptions without roots in ob-
jective standards . . . would give judges unacceptably dangerous
powers." Ultimately, limits on judicial egalitarianism must be rooted
in traditional notions of judicial restraint.

Lauren M. Ronald - '75
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