
CONSTITUTIONAL LAW - DUE PROCESS - IOWA HARMLESS ERROR RULE

DENIES REMEDY FOR DEPRIVATION OF PROPERTY CONTRARY TO FUENTES

V. SHEVIN - Thorp Credit, Inc. v. Barr, 200 N.W.2d 535 (Iowa 1972).

INTRODUCTION

Due to the recent decision in Fuentes v. Shevin1 wherein the
United States Supreme Court declared the Florida prejudgment
replevin statute2 unconstitutional for want of adequate notice and
an opportunity for a hearing prior to the seizure of property, such
statutes of various jurisdictions have been challenged.' The Supreme
Court of Iowa was faced with this question in Thorp Credit, Inc. v.
Barr., The Florida and Iowa statutes were in all material respects
identical. Both permitted a private party, without a hearing or prior
notice to the other party, to obtain a writ of replevin and have
property seized. In Thorp, the defendant, Barr, and his wife had
entered into a security agreement with Thorp Credit, Inc., under
which certain personal property was to secure a loan from the lend-
ing institution. Upon default, Thorp instituted an action of replevin,
obtained a writ, and had the sheriff seize the property. The District
Court of Dallas County upheld the constitutionality of the statute5

and entered judgment for Thorp Credit. An appeal was taken to
the Supreme Court of Iowa.

In considering the constitutionality of the statute the Iowa Su-
preme court was bound by the Fuentes decision. However, unlike
the court in Fuentes, the Iowa court failed to remand the case to

1. 407 U.S. 67 (1972). Parham v. Cortese was decided at the same time.
2. FLA. STA. ANN. §§ 78.01 et seq. (1967).
3. Dorsey v. Community Stores Corp., 346 F. Supp. 103 (E.D. Wis. 1972) (Wis-

consin replevin statute held unconstitutional); Blocker v. Blackburn, 228 Ga. 285,
185 S.E.2d 56 (1971) (Georgia distress warrants statute held unconstitutional; decision
was based upon Sniadach v. Family Finance Corp.); Montoya v. Blackhurst, 84 N.M.
91, 500 P.2d 176 (1972) (New Mexico replevin statute held unconstitutional).

4. 200 N.W.2d 535 (Iowa 1972).
5. IOWA CODE ANN. § 643.5 (1967):

643.5 Bond. When the plaintiff desires the immediate delivery
of the property, he shall execute a bond to the defendant, with
sureties to be approved by the clerk or justice, in a penalty
at least equal to twice the value of the property sought to be
taken, conditioned that he will appear in court on or before
the day fixed in the original notice, and prosecute his action to
judgment, and return the property, if a return is awarded,
and pay all costs and damages that may be adjudged against him.

IOWA CODE ANN. § 643.6 (1946):
643.6 Filing - purpose of bond. Said bond shall be filed with
the clerk or justice, and be for the use of any person injured
by the proceedings.
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the trial court but rather entered final judgment for Thorp Credit,
Inc.

This affirmation of the lower court's decision with respect to
ultimate possessory rights to the property differs from Fuentes in
more than mere form and will be the topic of this article. The anal-
ysis will first focus on the Fuentes doctrine of procedural due process
and how it evolved.

DEVELOPMENT OF THE DUE PROCESS REQUIREMENT

The United States Supreme Court's decision in Fuentes marks
the culmination of more than one hundred years of solidification of
the doctrine of procedural due process. For over a century it has
been clear that the central meaning of procedural due process is
that parties whose rights are about to be affected are entitled to an
opportunity to be heard., A logical extension of this doctrine requires
that notice and an opportunity to be heard must occur at a "mean-
ingful time" and in a "meaningful manner."7

SNIADACH V. FAMILY FINANCE CORP.

Prior to the 1969 Supreme Court decision in Sniadach v. Family
Finance Corp.,' a statute was not generally considered unconstitu-
tional merely because it authorized a ministerial act whereby
property was seized before the right to it had been judicially deter-
mined. The Wisconsin prejudgment garnishment statute was de-
clared unconstitutional on grounds that its terms temporarily de-
prived. a possessor of his interest in ea-rned wages from the time
the wages were garnished until final adjudication by the trial
court."

In reaching this decision the Court reasoned that the "right to
be heard has little reality or worth unless one is informed that the
matter is pending and can choose for himself whether to appear or
default, acquiesce or contest."10 Mr. Justice Harlan in his concurring
opinion stressed that the property of which the petitioner had been
deprived was the use of the garnished portion of her wages during
the interim period between the garnishment and the culmination
of the main suit. And that since this deprivation cannot be charac-
terized as de minimis, petitioner is entitled to the requisites of
procedural due process: notice and prior opportunity for hearing."

6. 407 U.S. at 92 S. Ct. at 1994.
7. Armstrong v. Manzo. 380 U.S. 545, 552 (1965).
8. 395 U.S. 337 (1969).
9. Id. at 340-42.

10. Id. at 339-40, quoting from Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 314 (1950).

11. Id. at 342.
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FUENTES V. SHEVIN

When Fuentes v. Shevin was decided in June 1972, the United
States Supreme Court reaffirmed and expanded upon the views
set forth in Sniadach and other earlier cases.'"

The Court stressed the high regard of the Constitution for per-
sonal property rights and the great dangers of improper taking for
indefinite periods that such prejudgment replevin statutes per-
mitted, either as a result of honest mistake or intentional inter-
ference. ,"

The Supreme Court granted that a post-seizure hearing could
arrive at the correct decision regarding the right of possession. But
the Court made clear its feeling that no later hearing or damage
award could "undo" the fact that the arbitrary taking of the prop-
erty had already occurred.,, Therefore, a wrong could not be done
on the contention that it could later be undone. In light of these
findings the Court declared that any threat of seizure to a "signifi-
cant property interest" is enough to invoke the procedural safe-
guards of the fourteenth amendment." Also in this respect, "(tjhe
Fourteenth Amendment draws no bright lines around three-day,
10-day or 50-day deprivations of property."'"

In considering the types of ownership to be protected under the
definition of "significant property interest," the Court adopted a
broad interpretation, and included in it all rights of possession as
well as clear ownership. Even though the right of possession may
be in dispute, and even assuming the possessors had fallen behind
in payments for the possessed goods, the right to the safeguards
of procedural due process still remain."

APPLICATION

The Iowa supreme court was certainly in accord with Sniadach
and Fuentes in its declaration that the Iowa statute was likewise
unconstitutional. The issue at hand is indeed not this action, but
rather the final disposition of the Thorp case. Following the deter-
mination in Sniadach that the Wisconsin wage garnishment statute

12. Stanley v. Illinois, 405 U.S. 645 (1972) (unfitness of unmarried father cannot
be presumed, but must be established on basis of individualized proof); Bell v.
Burson, 402 U.S. 535 (1971) (an individual's driver's license cannot be suspended
without procedural due process); Goldberg v. Kelly, 397 U.S. 254 (1970) (welfare
benefits cannot be terminated without procedural due process).

13. 407 U.S. at _ , 92 S. Ct. at 1994.
14. Id. at , 92 S. Ct. at 1995.
15. Id. at __, 92 S. Ct. at 1997.
16. Id.
17. Id. at __, 92 S. Ct. at 1996.
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was unconstitutional, the United States Supreme Court reversed
the lower court's decision with no further consideration of the ef-
fect of the statute's unconstitutionality. In Fuentes the lower court's
decision was vacated following the declaration that the statute was
unconstitutional. Yet, in Thorp the Iowa supreme court, following
its determination of the unconstitutionality of the statute, proceeded
to affirm the lower court's decision with respect to ultimate pos-
sessory rights. This difference in result, seemingly affecting only
the parties involved in the instant case, presents the difficulty in
the decision.

NATURE OF THE WRONG

In Fuentes the wrong which brought the case to court consisted
of the deprivation of the possessor's property interest during the
period beginning with the seizure under the writ of replevin and
ending with the trial court's decision on the merits of. the case.,8

Thus, it is clear that this temporary and nonfinal deprivation is
what is to be prevented and it is to this wrong that the court speaks
in its opinion.

The Supreme Court did. not directly concern itself with the.out-
come of the trial on the merits and its determination of the ultimate
rights of ownership and possession. The Court, as indeed it must,
assumed that trial on the merits would'result in the true owner be-
ing awarded. possession. Thus, the function of the Fuentes doctrine
is not concerned with the ultimate outcome, but rather with the
sheltering of possessor's significant property interests from tem-
porary deprivation prior to and during the trial on the merits. In
its focus and scope Fuentes looks no further.

IOWA SUPREME COURT'S ACTION

It seems clear from the opinion of the Supreme Court of Iowa in
Thorp that the court's view is that justice was reflected in the final
judgment of the trial court irregardless of the admittedly unlawful
prior deprivation.,, The court acknowledges that the deprivation
has occurred and indicates that it will allow no such future depriva-
tions." However, it then focuses its gaze upon the result, rather than
the deprivation.' The court, in effect, begins its meaningful con-

18. Id. See Justice Harlan's concurring opinion in Sniadach at text accompanying
note 11.

19. 200 N.W.2d 535, 536-37 (Iowa 1972).
20. Id. at 537.
21. Id.

We are left with the question of the effect, in this case, of the
unconstitutionality . . . . Testimony of defendant Barr was itself
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sideration of the trial court's judgment at precisely the point where
the United States Supreme Court discontinued its consideration.

The Iowa supreme court apparently ignored this period of in-
terim deprivation upon the assumption that it worked no harm on
the appellant of a type that would be reflected in the judgment of
the trial court. This view clearly flies in the face of Fuentes, as there
the United States Supreme Court makes it clear that the right to be
heard is in no way dependent upon the advance showing that he
who is entitled to a hearing will surely prevail.2 The right to a pre-
seizure hearing established by Sniadach and Fuentes is independ-
ent of any indication of the effect or result of such hearing.

Assuming, however, that no such absolute right to a hearing
exists under the Fuentes doctrine, the Iowa court nevertheless
fell short of showing as a matter of law that the error in failing to
provide prior notice and opportunity for a hearing worked no harm
on the appellant. Under the Iowa harmless error statute, the ap-
pellate court ". . . must disregard any ... defect in the proceeding
which does/ not affect the substantial rights of the adverse party
. . . .". One would have to assume that some difference between
"substantial rights ' 24 and "significant rights ''

2 allows the court's
decision. Instead of this semantic quagmire, the more rational ap-
proach to the matter is to accept the Fuentes doctrine as advancing
the premise that by being deprived of the use of his significant
property interest during the period beginning with the seizure and
ending with the trial court's judgment, the appellant suffered a
"complete wrong''2 6 at the time the deprivation took place. This
wrong clearly violated his substantial rights, thereby precluding
application of the Iowa harmless error statute."7

RESULT

The end result of the Iowa court's action in Thorp was to award
the appellants a right to procedural due process as it applies to

enough to establish plaintiff's right of possession. Remand for
a new trial would be idle. Where all facts are clearly established
it is appropriate for us to enter final judgment even where we
find error.

22. 407 U.S. at - 92 S. Ct. at 1997. See also Coe v. Armour Fertilizer Works,
237 U.S. 413, 424 (1915).

23. IOWA CODE ANN. § 619.16 (1946).
24. The Iowa harmless error statute speaks of substantial rights. See text accom-

panying note 23.
25. The court in Fuentes speaks of significant property interests. See text accom-

panying note 15.
26. Etheredge v. Bradley, 502 P.2d 146, 155 (Alas. 1972).
27. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 179 (1951)

(Justice Douglas concurring): "Those short-cuts may at times seem to serve noble
aims; but we depreciate ourselves by indulging in them."
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notice and opportunity for a hearihg under the oierruied Iowi
prejudgment replevin statute The court, hoWever, awarded this
right without any corresponding remedy to allow the appellants
to avail themselves of the right. They have thus been deprived of
their property for a period of time, cleaily a deprivation; but no
protection is offered except in the unlikely event of a future
seifurd of the same type: It is clear that the court had no right to
bring about this result. "Whether acting through its coUrts or through
its legislature, a State may not deprive a person of all existing
remedies for the enforcement of a righi, Which the State has no
power to destroy, unless there is, or was, afforded to him some real
opportunity to protect that right.""8 Even assuming the Iowa court
in taking this action considered the possibility of a money damage
award0 from Thorp Credit, Ihc., the United States Supreme Court
in Fuenies clearly states that no damage award can undo the fact
that an arbitrary taking, subject to the right of procedural due
process, has already taken place}a Therefore; based upon Fuentes,
the appellants have by defiriitiori been deprived of all adequate
remedy by the action of the Iowa siipreme court.

FUTURE ACTIONS

Equally as disturbing as the deprivation of the appellants' prop-
erty without remedy is the precedent set by the Sipreme Court of
Iowa. If this same procedure is followed in future cases, the couit
will be doing exactly what it itself stated that it canhot do; that is,
the allowance of unconstitutional infringement of individual
rights with the excuse that they will be corrected at a later date.
This procedure will undoubtedly have an adverse effect upon the
number of cases presenting a challenge to the procedure of other
state statutes. The potential appellant will be aware in advance
that if his challenge pievails, he himself will reap no benefits of
the rights procured, but will rather have to be content with the
knowledge that others will benefit from his injury and efforts to
obtain a remedy; It seems doubtful that many potential appellants
will feel inclined to take their cases to the Iowa supreme court with
such prior knowledge that any rights which are ultimately awarded
will be without any corresponding remedy.

Perhaps the above assumptions go too far in predicting the future
actions of the Supreme Court of Iowa. Perhaps the Thorp ddcision
is best explained by merely recognizing that the court apparently

28. id. at 162, quoting from Brinkerhoff-Faris Co. v. Hill, 281 U.S. 673, 682 (1930).
29. IOWA CODE ANN. § 643.6 (1946).
30. 407 U.S. at - 92 S. Ct. at 1995.
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is not convinced of the merit of the doctrine of procedural due
process as espoused by the United States Supreme Court in Fuentes.
And because of this dissatisfaction, the Iowa court dispensed the
rights awarded by Fuentes in as meager quantity as possible. As-
suming this to be true, and likewise assuming that future rights
awarded, with which the court agrees, will be given with more gen-
erosity, the impact of the instant case is in no way lessened. The
effect upon the present appellants remains the same. Certainly
those who in the future desire to come to the Iowa supreme court for
an adjudication of their rights will continue to look upon this case
and doubt the ultimate outcome of their own case. For this reason,
Thorp will have a deep chilling effect upon the activity involved in
the state of Iowa in obtaining constitutionally guaranteed rights
and remedies from the state's highest court.

Whatever the rationale was behind the Iowa supreme court's ac-
tion in the Thorp decision, it can hardly have justified a total freeze
of all meaningful remedies for the appellants, as well as a distinct
chilling effect upon future adjudication of rights in Iowa.

William W. Drummy III- '75
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