
CONSTITUTIONAL LAW -- PROCEDURAL DUE PROCESS - NOTICE AND

HEARING REQUIRED PRIOR TO UTILITY TERMINATION -- Bronson v.
Consolidated Edison Co., 350 F. Supp. 443 (S.D. N.Y. 1972).
1972).

INTRODUCTION

A number of recent federal cases indicate that a controversy ex-
ists over the constitutionality of public utility termination methods.'
These cases involve the discontinuance of gas, water or electrical
service to a purportedly non-paying customer without affording a
pre-termination hearing. All but one 2 of these cases indicate that
present termination methods deprive consumers of due process
under the fourteenth amendment and the 1871 Civil Rights Act.3 One
recent case, Bronson v. Consolidated Edison Co. of New York,'
illustrates the infirmities of the old procedures and possible guide-
lines for new ones.

THE BRONSON CASE

In October, 1969; Mrs. Eloise Bronson received exorbitant utility
bills from Consolidated Edison (Con Ed). She responded by paying
only her previous rates. She attempted through inquiry and com-
plaint to settle the dispute. Mrs. Bronson discovered that her land-
lord had been diverting current through her meter. She reported this
to Con Ed, but the bills continued at the higher rate. On May 11,
1971, with the erroneous charges still unpaid, Con Ed shut off her
current.

Mrs. Bronson sought aid from the New York Department of Social
Services and obtained an emergency check for the sum demanded.
Con Ed resumed service but sent Mrs. Bronson continuing demands
for the "arrears'" In mid-June, 1972, two Con Ed representatives
visited Mrs. Bronson's home to demand payment of the arrears,
and the company again threatened service termination.

After this threat, suit was filed in federal district court challeng-
ing Con Ed's cut-off procedure as violative of fourteenth amend-
ment due process. The company challenged Mrs. Bronson's claim
to federal jurisdiction under the 1871 Civil Rights Act,' asserting

1. See Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638 (7th Cir. 1972); lhrke
v. Northern-States Power Co., 459 F.2d 566 (8th Cir. 1972); Hattel v. Public Serv.
Co. of Colo., 350 F. Supp. 240 (D. Colo. 1972); Bronson v. Consolidated Edison
Co. of N.Y., 350 F. Supp. 443 (S.D. N.Y. 1972) ; Palmer v. Columbia Gas Co. of
Ohio, 342 F. Supp. 241 (N.D. Ohio 1972).

2. Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638 (7th Cir. 1972).
3. Now enacted as 42 U.S.C. § 1983 and 28 U.S.C. § 1343 (3) (1970).
4. 350 F. Supp. 443 (S.D. N.Y. 1972).
5. 42 U.S.C. § 1983 (1970), 28 U.S.C. § 1343 (3) (1970).
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lack of state action. The district court found state action because:
(1) the Public Service Commission (PSC) of New York exercised
general supervisory powers over gas and electric corporations, in-
cluding Con Ed;' (2) utility company rules and regulations had to
be filed with and approved by the PSC;7 (3) PSC approval was
necessary for Con Ed's issuance of stocks and bonds, for mergers,
etc.' These statutory controls, coupled with Con Ed's statutory
termination power, led the court to classify Con Ed as a state agent.9

Having found federal jurisdiction, the court considered whether
Mrs. Bronson could demand that Con Ed comply with procedural
due process in its service termination procedure. The court first
considered the concept of "entitlement" (i.e., once a state has under-
taken to supply a service, it must comply with the requirements
of due process before it can terminate access to such service). The
court found electricity vital to existence and determined that
electrical service fell within the ambit of entitlements. Therefore,
Mrs. Bronson merited procedural due process before service ter-
mination.

Hearings prior to termination could only be dispensed with if
Con Ed's interest in summary adjudication outweighed individual
deprivation.,, The court found that the "distressing realities" of
termination far outweighed Con Ed's concern over possible cash
flow decreases, administrative burdens and additional expenses."
A pre-termination hearing was found to be necessary.

Concerning adequate hearing procedures, the court stated first
that emergency state court relief was not adequate. It also dismissed
the non-alternative of paying first and contesting later.2 The court
gave careful scrutiny to the informal remedies which Con Ed alleged
were available to a threatened consumer. When a customer chal-
lenged a bill, the company placed a "withhold" on the termina-
tion. This "withhold" constituted a period of continued service until
the complaint was investigated and the customer notified of the find-
ings. Con Ed attempted to contact delinquent customers by telephone
or telegram before service was shut off. Complai nts registered
directly with the PSC were transferred to Con Ed and similarly
handled.

6.. N.Y. PUB. SERV. LAW 9 66 (McKinney 1955).
7. Id.
8. N. Y. PuB. SERv. LAW 1§ 69-69a (McKinney 1955).
9. 350 F. Supp. 443 at 446:

This involvement, both in breadth and purpose, indicates that
the state has franchised Con Ed to carry on what is clearly a
quasi-public function.' Thus, the utility is licensed to and does
act as an agent of the state [citation omitted].

10. Id. at 448.
11. Id.
12. Id. at 449.
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After discussing these hearing procedures, the court concluded
that some form of pre-termination hearing was constitutionally re-
quired.', The court could not determine the adequacy of Con Ed's
hearing practices on the facts presented. However, the court held
that whatever opportunities for hearing were made available had
to be accompanied by adequate notice, and that Con Ed's notice
procedure was inadequate since it didn't inform consumers about
their available remedies."

As a result of this decision, Con Ed stipulated that in the future,
notice of termination would state that any complaints would be
reviewed by a Con Ed customer service employee. If the customer
requested, any determination by this employee would be reviewed
by a Con Ed customer service supervisor. Final appeal could be
made to the PSC. 5

ENTITLEMENT

Federal jurisdiction in Bronson and other utilities cases has
been based on the 1871 Civil Rights Act.'" Essentially there are two
prerequisites to recovery: (1) that complainant be deprived of a
federally guaranteed right, and (2) that such deprivation occur
"under, color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory."' 7

Traditionally, the deprived "right" had to be one of "personal
liberty, not -dependent for its existence upon the infringement of
property rights ..... ' Recently, however, the Supreme Court has

13. Id. at 449-50.
14. Id. at 450.
15. Letter from Ernest J. Williams, counsel for Con Ed, to Eugene L. Hillman,

February 14, 1973.
16. 42 U.S.C. § 1983 (1970):

Every person who, under color of any statute, ordinance, regu-
lation, custom, or usage, of any State or Territory, subjects, or
causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress.

28. U.S.C. § 1343 (3) (1970):
The District courts shall have original jurisdiction- of any civil
action authorized by law to be commenced by any person:

(3) To redress the deprivation, under color of any State law,
statute, ordinance, regulation, custom or usage, of any right,
privilege or immunity secured by the Constitution of the
United States or by any Act of Congress providing for equal
rights of citizens or of all persons within the jurisdiction of
the United States . ..

17. Adickes v. S. H. Kress & Co., 398 U.S. 144, 150 (1970).
18. Hague v. C.I.O., 307 U.S. 496, 531 (1939) (concurring opinion of Mr. Justice

Stone).
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abandoned any distinction between personal and property rights
and has held that the two aforementioned statutes apply regardless
of the nature of the right.,,

The concept of property itself has expanded in recent years to
become known as the doctrine of entitlements. This doctrine recog-
nizes that the government often creates by legislative enactment
an expectancy of benefits or services which are not property in the
traditional sense. Once these expectancies are created they cannot
be taken away without procedural safeguardsz ° Among the inter-
ests which the Supreme Court has determined to -be entitlements
are drivers' licenses,21 welfare or unemployment benefits" and
wages due from an employer.2 Procedural due process protects
only those interests that a person has already acquired in specific
benefits."

In addressing itself to the question of whether utility services
constitute entitlements, the federal district court in Palmer v.
Columbia Gas Co. of Ohio"5 stated that:

The evidence leaves no doubt whatever that the conse-
que nces of shutting off gas service inflicts hardships upon

e consumer that far transcend the loss of driving privileges
(citation omitted), delay in paying unemployment compensa-
tion (citation omitted), or even the denial of direct relief pay-
ments (citation omitted). A person can freeze to death or die
of pneumonia much more quickly than he can starve to death.,
The district court in Stanford v. Gas Service Co., also found that

water, gas and electricity were life sustaining, and accordingly
held that failure to provide effective pretermination procedures
might well violate constitutionally protected entitlements.

Gas, water and electricity service in our day are something upon
which people daily rely and clearly qualify as entitlements if the
test becomes legislatively-created expectancies vital to human
life.28

STATE ACTION

After the applicability of the doctrine of entitlements is estab-
lished, some form of state involvement must be found, since purely

19. Lynch v. Household Fin. Corp., - U.S. 92 S. Ct. 1113,
1117 (1972).

20. Bell v. Burson, 402 U.S. 535, 539 (1971).
21. Id.
22. Goldberg v. Kelly, 397 U.S. 254 (1970).
23. Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).
24. Board of Regents of State Colleges v. Roth, - - U.S. . .. . 92

S. Ct. 2701, 2708 (1972).
25. 342 F. Supp. 241 (N.D. Ohio 1972).
26. Id. at 244.
27. 346 F. Supp. 717, 721 (D. Kan. 1972).
28. Board of Regents of State Colleges v. Roth, __ U.S..... 92
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private deprivations are not prohibited by the fourteenth amend-
ment"5 (and therefore the 1871 Civil Rights Act). The Supreme Court
has held that state involvement depends upon the particular facts
in each case," recently stressing the degree of involvement by the
state."

Federal courts seeking to find state involvement in public utility
termination cases have examined the degree of state participation
through statutory regulation. All but one of the courts have found
that states have delineated utilities' activities and granted powers
beyond the scope of a typical private concern." A federal district
court in Ohio,, found that a gas company, acting pursuant to a
statute"4 allowing it to terminate service to customers refusing or
neglecting to pay their gas bills, acted under color of state law. The
key factors were the regulatory supervision by the Public Utilities
Commission,* and the company's quasi-public powers:

When the defendant's collectors enter upon private prop-
erty to carry out the procedures necessary to shut off a cus-
tomer's gas, they are acting in a governmental capacity, and
exercising the police power of the state. The action is not anal-
ogous to a merchant telling a customer he can get no more mer-
chandise until he has paid for what he has already had. It is
the action of a sheriff or constable executing a writ of restitu-
tion, or a writ of -replevin, entering upon pr*ivate premises to
deprive a person thereon of his possession or his goods.',
A federal district court in Kansas3 7 also relied upon the broad

powers possessed by the Kansas Corporation Commission (KCC),1°

a state agency, for its finding that utility companies operate under

S. Ct. 2701, 2709 (1972):
To have a property interest in a benefit, a person clearly must
have more than an abstract need or desire for it. He must have
more than a unilateral expectation of it. He must, instead, have
a legitimate claim of entitlement to it. It is a purpose of the
ancient institution of property to protect those claims upon
which people rely in their daily lives, reliance that must not
be arbitrarily undermined.

29. Shelly v. Kraemer, 334 U.S. 1, 13 (1948).
30. Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961).
31. Moose Lodge No. 107 v. lrvis, - U.S. 92 S. Ct. 1965,

1971 (1972):
Our holdings indicate that Where the impetus for discrimination
is private, the State must have "significantly involved itself
with invidious discriminations," Reitman v. Mulkey, 387 U.S.
369, 380 . . . in order for the discriminatory action to fall
within the ambit of constitutional prohibition.

32. Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638 (7th Cir. 1972).
33. Palmer v. Columbia Gas Co. of Ohio, 342 F. Supp. 241 (N.D. Ohio 1972).
34. OHIo REV. CODE § 4933.12 (1971).
35. OHiO REV. CODE § 4905.26 (1971).
36. 342 F. Supp. at'246.
37. Stanford v. Gas Service Co., 346 F. Supp. 717 (D. Kan. 1972).
38. KAN. STAT. ANN. § 66-101 (1972).
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,color of state law. Without KCC approval the utility companies could
not operate or transact any business."9 And by statute the KCC has
broad powers to enforce compliance with its orders. ' *

The same elements predominated in Morgan v. Kennedy,' a Ne-
braska case finding the presence of state action. Under Nebraska
law, water districts are granted monopoly power within district
boundaries." They also have the power to terminate service for
non-payment 3 and authority, under specified conditions, to enter
upon private property." In addition, water districts have authority
to promulgate rules and regulations concerning the use, installation
and maintenance of gas and electrical equipment on consumers'
premises." These regulations have the same force and effect as
municipal ordinances.'" By statute, all powers granted to the water
districts are also granted to the metropolitan utilities districts.4 7

Both the water districts and the metropolitan utilities districts are
given the power of eminent domain.41

WHAT CONSTITUTES ADEQUATE NOTICE AND HEARING?

The exact form notice of termination must take has not been
extensively discussed in the termination cases. These cases were
primarily concerned with questions of jurisdiction, entitlements
and state action. However, some cases offer broad guidelines.

There is no precise form which a hearing must take when an
entitlement is threatened." The Bronson court noted that a five-day
statutory notice was not in and of itself unconstitutional," but that
the method of implementation used by the company was. The dis-
trict court in Hattel v. Public Service Company of Colorado' noted
that not even a company hearing was provided for and indicated
that some form of company hearing, not involving the collection de-
partment, might be proper." At least one jurist has suggested that
the threatened party in a termination situation should be entitled to

39. KAN. STAT. ANN. 66-131 (1972).
40. KAN. STAT. ANN. 66-138 (1972).
41. 331 F. Supp. 861, 863 (D. Neb. 1971).
42. Dunmar Inv. Co. v. Northern Natural Gis Co., 185 Neb. 400, 402, 176 N.W.2d

4, 6 (1970), interpreting NEB. REV. STAT. § 14-1008 (Reissue 1970).
43. NEB. REV. STAT. § 14-1015 (Reissue 1970).
44. NEB. REV. STAT. § 14-1017 (Reissue 1970).
45. NEB. REV. STAT. § 14-1039 (Reissue 1970).
46. Id.
47. NEB. REV. STAT. § 14-1103 (Reissue 1970).
48. NEB. REV. STAT..§ 14-1103.02 (Reissue 1970).
49. Fuentes v. Shevin, - U.S..... , 92 S. Ct. 1983, 1995 (1972).
50. 350 F. Supp. 443, 449 (S.D. N.Y. 1972).
51. 350 F. Supp. 240 (D. Colo. 1972).
52. Id. at 246 n.7: "A Public Utilities Commission rule requiring opportunity

for such a company sponsored hearing might resolve the case."
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a heari-ng before an impartial arbitrator rather than representatives
of the public utility."

The Supreme Court has suggested that the magnitude of the in-
terest involved has weight in determining what kind of notice and
hearing is riequired." Another factor is the complexity of the factual
issue to be decided."

The reasoning in Goldberg v. Kelly," a welfare rights case, could
be carried over to facilitate an ultimate resolution of the utility
termination issue. First, an evidentiary hearing must take place prior
to termination. The utility company's fiscal interest in immediate
termination may not be allowed to outweigh the consumer's need
for continued service pending final resolution. Second, the utility
consumer should receive adequate notice of proposed termination
and effective opportunity to defend. Third, should the factual
situation so dictate, the utility user should be allowed to retain
counsel at the hearing. This may be the only way in which the in-
terests of the user can be sufficiently safeguarded.,,

CONCLUSION

No formula is available by which utilities can be assured that the
procedures they institute will pass constitutional muster. This article
has indicated that some sort of hearing is necessary prior to service
termination. That hearing must afford the consumer an opportunity-
to fairly and effectively present his side of the dispute. Coupled
with adequate hearing procedures is the requirement of adequate
notice.

No one can guess how wide the ambit of entitlements will
eventually become. The reasoning in Bronson and other cases indi-
cate strongly that utilities services fall within this doctrine. State
action appears undeniable when state agencies closely regulate
private utilities and the latter hold quasi-public powers.

53. Lucas v. Wisconsin Elec. Co., 466 F.2d 638, 671 (7th Cir. 1972) (Sprecher.
J., dissenting).

54. Fuentes v. Shevin, - U.S . . . 92 S. Ct. 1983, 1995 (1972):
Although the Court has held that due process tolerates variances
in the form of a hearing "appropriate to the nature of the case."
Mullane v. Central Hanover Tr. Co., 339 U.S. 306, 313, 70 S. Ct.
652, 657, 94 L. Ed. 865, and "depending upon the importance
of the interests involved and the nature of the suhsequent pro-
ceedings [if any]," Boddie v. Connecticut, 401 U.S. 371. 378.
91 S. Ct. 780, 786, 28 L. Ed.2d 113, the Court has traditionallv
insisted that, whatever its form, opportunity for that hearing
must be provided before the deprivation at issue takes effect.

55. Lindsey v. Normet, - U.S. _. _ 92 S. Ct. 862. 870 4119721.

56. 397 U.S. 254 (1970).
57. Id
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Those utilities whose procedures have yet to be judicially tested
should scrutinize their methods and make a bona fide attempt to
conform to the guidelines which the courts have set out. These guide-
lines, though not definitive, indicate that informal procedures so
often employed in the past no lbnger satisfy constitutional require-
ments.

Eugene L. Hillman - '73


