
CRIMINAL LAW - POLLING THE JURY - No DENIAL OF FAIR TRIAL

WHEN TRIAL COURT REFUSES TO QUESTION JURY ON NEWSPAPER ARTICLE

CONCERMNG PRIOR GUILTY PLEA - State v. Bigley, 202 N.W.2d 56 (Iowa
1972).

The right of an accused to a trial free from.prejudicial influences,
combined with the right of the press to relate facts concerning a
criminal proceeding, creates judicial dilemmas which are once
again highlighted in the case of State v. Bigley.' This problem is not
a particularly novel one, but due to the increasing protection of the
criminal defendant's rights heralded by the Supreme Court deci-
sions of the mid-1960's, and the predominant position media and
news communications enjoy in informing the American society, the
attention of lawyers and laymen alike focuses on cases like Bigley.
Indeed the issues raised in Bigley, concerning fair trial and free
press, have received increased recognition over the past decade.
For instance, these issues were brought up in nearly one hundred
reported decisions in a period extending from January 1963 to March
1965.2 The frequency with which such problems arise, coupled
with the magnitude of potential harm to a criminal defendant,
create a serious question that requires sound, innovative judicial
decision.

Mr. Bigley was charged with larceny under Iowa Criminal Code
§ 709.6.1 He confessed to the crime and was given a fifteen-year sus-
pended sentence. He breached probation and was then incar-
cerated; however, soon afterwards he succeeded in winning his
right to a trial by jury, based on certain irregularities in his 1967
guilty plea. His trial was rather uneventful until the day before its
termination, when a newspaper article appeared in the Sioux City
journal outlining the above-mentioned facts. Defendant's counsel,
believing that his client was subject to possible prejudice, moved
for a mistrial, coupling his motion with a request that the jury be
polled to determine if anyone had indeed seen the article or heard
of its contents from another.

The trial judge decided that in the absence of any evidence con-
cerning juror violation of the court's pre-trial admonition (not to
read any accounts of the trial published in newspapers nor listen to
such accounts on radio or television), he would not grant either of
defendant's motions. Mr. Bigley was subsequently convicted, but

1. 202 N.W.2d 56 (Iowa 1972).
2. ADvIsORY COMMITTEE ON FAIR TRIAL AND FREE PRESS, STANDARDS RELATING

TO FAIR TRIAL AND FREE PRESS 23 (tent. draft 1968).
3. IOWA CODE ANN., § 709.6 (1939).
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waited until his appeal to the Iowa supreme court to again raise the
issue. In an opinion by Justice McCormick, the Iowa supreme court
affirmed the conviction and denied defendant's contention that the
trial court's overruling of the mistrial and polling motions was prej-
udicial error. At the same time, new standards for future Iowa cases
were established, standards much more lenient than those em-
ployed by the Bigley court.

PSYCHOLOGICAL ASPECTS OF JUROR IMPARTIALITY

One of the first questions encountered in analyzing the issue of
fair trial and free press in Bigley is: Does the possible prejudice of
a newspaper article really have a definite effect on a juror's deci-
sion, even though he may not even realize it? Opinion research sug-
gests that extrajudicial reports of a criminal proceeding generally
have a prejudicial effect on a juror's deliberation when the reports
themselves are prejudicial.4 A juror forms his beliefs concerning a
person's guilt or innocence through a complex interaction of various
mental factors. Among these are: (1) the selective nature of percep-
tion and memory, (2) the tendency of the mind to make perceptions
and form beliefs logically consistent within themselves and (3) the
self-reinforcing nature of beliefs.' The juror relies on the selectivity
of particular, outside phenomena, i.e., news articles, consistent with
his pre-existing beliefs such as antipathy to one who disturbs the
social order. The situation presented in the Bigley case is thus par-
ticularly troublesome, because the court was dealing with the re-
porting of a prior confession and conviction. Add to the foregoing
discussion the additional factor that the public considers the news-
paper a reliable and objective source of information, and the bal-
ance appears to swing away from the criminal defendant in a pro-
ceeding which supposedly is weighted in his favore

In a study conducted in the 1920's, a tremendous difference in
opinion was discovered as to the defendant's guilt or innocence
between regular readers of a paper favoring prosecution and those
of a more neutral paper.' The percentage of those people who be-
lieved the defendant was guilty and who read the prejudicial news-
paper ranged consistently in the 80 percent bracket among the three
test groups: but of the readers of the neutral paper, only 32 percent

4. Comment, Fair Trial v. Free Press: The Psychological Effect of Pre-Trial Pub-
licity on the Juror's Ability to Be Impartial; A Plea for Reform, 38 So. CAL. L. REV.
672 (1965).

5. Id. at 679.
6. D. KRECH & R. CRUTCHFIELD, Theory and Problems of Social Psychology 187

(1948).
7. ADvISORY COMMITTEE, supra note 2, at 63.
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of group one, 39 percent of group two, and 56 percent of group three
thought the defendant was guilty' 8

Probably the most significant fact in the whole psychological
process of determining a man's guilt or innocence is that the deter-
mination lies below the level of consciousness, so that a juror's good
faith efforts to lay aside these pre-conceived notions cannot be con-
clusive., Thus, it appears that to safeguard a defendant's rights in a
criminal proceeding, the balance should be struck in his favor when
determining whether a newspaper article, possibly prejudicial to
defendant's case, has been read by any of the jurors. Until recently,
however, such has not been the law."

THE POLLING OF JURORS

The question that must be squarely faced in the Bigley case is
whether a defendant's right to a fair trial is so imperative that the
court must seek to positively insure this right through its criminal
trial procedures. The particular trial procedure in question is, of
course, that of polling the jury individually, to discover if any juror
has read the newspaper article in question, and if so, whether he
was prejudiced thereby.

Traditionally, polling has not been granted in cases such as Bigley
where a conscientious, cautionary instruction was given and where
there was no evidence that a juror had actually read the article and
been prejudiced thereby.' The rationale for the courts' limited use
of -the polling procedure rests in a combination of the well-estab-
lished view that the court's decision is within its own sound discre-
tion and that a court will not presume that a juror has violated a
clear admonition not to read any newspaper accounts of the trial.2
However, the foundation for the court's traditional view of non-
polling - the cautionary instruction - has come under attack from
many quarters as an ineffective method of insuring juror impartial-
ity towards a criminal defendant.', Perhaps Justice Jackson's remark

8. Id. at 64.
9. Fair Trial v. Free Press, supra note 4, at 680.

10. United States v. Carruthers, 152 F.2d 512 (7th Cir. 1945); State v. Sefcheck
261 Iowa 1159, 157 N.W.2d 128 (1968); Siwdahl v. State, 154 Neb. 550, 48 N.W.2d
689 (1951).

11. e.g., Kitts v. State, 153 Nei). 784, 46 N.W:2d 158 (1951); State v. Fouts, 79
Ohio App. 255, 72 N.E.2d 286 (1947).

12. e.g., State v. Hilliard, 89 Ariz. 129, 359 P.2d 66 (1961) ; State v. DeZeler,
213 Minn. 39, 41 N.W.2d 313 (1950); People v. !'hillips, 120 Cal. App. 644, 8
P.2d 228 (1932).

13. Comment, The Impartial Jury - Twentieth Century Dilemma: Some Solutions
to the Conflict Between Free Press and Fair Trial, 51 CORNELL'L. Q. 306, 317 (1966):

Since these instructions are so often disregarded, sometimes un-
intentionally, it can no longer be claimed that they insure
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in a concurring opinion in Krulewitch v. United States" sums the
criticism up best: "The naive assumption that prejudicial effects
can be overcome by instruction to the jury ... all practicing lawyers
know to be unmitigated fiction.""

Due to the impetus of Supreme Court decisions within the past
decade, such as Sheppard v. Maxwell'6 and Estes v. Texas, 7 the
great discretion placed in the trial judge has been significantly re-
duced. In a line of federal court decisions, the trial court has been
imputed with a duty to insure a criminal defendant's right to a fair
trial free of extrajudicial influences." One of the tools advocated
in these cases to insure a fair trial in Bigley situations is the concept
of polling the jury. For example, in an Illinois case of 1966, People
"v. Cox,' 9 the court stated its unequivocal opinion concerning the
usefulness of polling: "It strikes us that inquiry of the jury is at
least a condition essential to the exercise of a sound discretion and
that due process ought not hang in the balance on the conjecture
that no harm was done.""', Such decisions and opinions are, never-
theless, still a minority, though a sound one in light of the Supreme
Court's emphasis on safeguarding a criminal defendant's rights.

Bigley was decided on the basis of the traditional view that a
criminal defendant is not entitled to a jury polling when his counsel
has failed to prove that a juror has actually read the article. The
Supreme Court of Iowa found that the trial court's refusal to poll
was consequently a just exercise of its discretionary powers and af-
firmed the lower court's decision. The question that remains is
whether the burden placed on a defendant to prove that a juror
actually read the article in question, and that it was prejudicial,
is too great a burden for an accused to carry.

BURDEN OF PROVING PREJUDICE

In Bigley, the court put great emphasis on defendant's failure to
prove prejudice: indeed, it was held the controlling factor of the
case.2 ' The court followed its decision in State v. Sefcheck,2' a 1968

impartiality. However, if supplemented by a private examination
of each juror, this may be a possible method of insuring im-
partiality during trial.

14. 336 U.S. 440 (1949) (concurring opinion).
15. Id. at 453.
16. 384 U.S. 333 (1966).
17. 381 U.S. 532 (1965).
18. Silverthorne v. United States, 400 F.2d 627 (9th Cir. 1968) ; Mares v. United

States, 383 F.2d 805 (10th Cir. 1967); Adjmi v. United States, 346 F.2d 654 (5th
Cir. 1965) ; United States v. Accardo, 298 F.2d 133 (7th Cir. 1962).

19. 74 11. App.2d 342, 220 N.E.2d 7 (1966).
20. Id. at - , 220 N.E.2d at 10.
21. 202"N.W.2d 56 (Iowa 1972).
22. 261 Ia. 1159, 157 N.W.2d 128 (1968).
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case, where it was held that prejudice would not be presumed from
mere publication of a newspaper article during trial, and that the
burden was upon the defendant to prove prejudice, unless the very
publication of the article justified an inference of prejudice per
se.2 1 A determination of prejudice per se seems to rest on the in-
flammatory nature of the publicity, the frequency of the publicity
and the timing of the publication." It is readily apparent that neither
the articles in Bigley nor Sefcheck rivaled the "carnival atmosphere"
so readily observable in the Sheppard case, yet as far as Bigley is
concerned, the nature and content of the story would most likely
have prejudiced a juror if communicated to him. As is shown by the
majority of cases on the subject, the defendant has the burden of
showing prejudice, and in order to do that, he must first prove that
some juror has actually read the article.2 The traditional rationale
for placing this burden on the defendant rests in the trial court's
presumption that the juror will obey the admonitions of the judge
and the negative idea that the court will.not presume prejudice due
to a defendant's inability to prove it."R However, it can be argued that
the defendant's inability to prove prejudice results from his inabil-
ity to use the tool of polling the jury.

In response to this problem, some state and many federal courts
have moved to ease the burden placed on the criminal defendant's
shoulders, by saying that the decision to investigate jury misconduct
turned on the special circumstances presented in each case."
Lately, a number of cases have shifted the burden from the defend-
ant to the trial court itself, so that the court now has a duty to inquire
if any of the jurors have read an article appearing during trial
which had the potentiality of being prejudicial.28 This seems to be
a rational approach to the problem at hand, since it recognizes that
the court should make a definite, good faith effort to insure the de-
fendant a fair trial. A defendant should not have to rely on mere
fortuity or expensive investigative work to discover if a juror has
actually read a potentially prejudicial article.-

23. Id. at - 157 N.W.2d at 136-37.
24. e.g., Rideau v. Louisiana, 373 U.S. 723 (1963) ; Marshall v. United States.

355 F.2d 999 (0th Cir. 1966) ; State v. McLaughlin, 250 Ia. 435, 94 N.W.2d 303 (1959).
25. United States v. Rubino, 431 F.2d 284 (6th Cir. 1970); State v. Sefcheck,

261 Ia. 1159, 157 N.W.2d 128 (1968) ; Sundahl v. State, 154 Neb. 550, 48 N.W.2d 689
(1951).

26. United States v. Keegan, 141 F.2d 248 (2d Cir. 1944); State v. Naples, 94
Ohio App. 33, 114 N.E.2d 302 (1952) ; Kitts v. State, 153 Neb. 784, 46 N.W.2d 158
(1951).

27. Marshall v. United States, 360 U.S. 310 (1959); United States. v. Feldman,
299 F.2d 914 (2d Cir. 1962) State v. Sefcheck, 261 Ia. 1159, 157 N.W.2d 128 (1968).

28. Adjmi v. United States, 346 F.2d 654 (5th Cir. 1965): United States v.
Accardo, 298 F.2d 133 (7th Cir. 1962) ; State v. Alfonsi, 33 Wis.2d 469, 147 N.W.2d
550 (1967).

29. For a case regarding fortuitous circumstances in favor of defendant, see State
v. Thompson, 273 Minn. 1, 139 N.W.2d 490 (1966).
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Another interesting issue which arises in the Bigley case is the
correct procedure to be followed by a defense counsel when he
learns of a potentially prejudicial news article. In Bigley, the de-
fendant's attorney followed the guideline set forth in the Sefcheck
case, as Justice McCormick points out in his opinion."0 Counsel
raised the issue of potential prejudicial newspaper publicity im-
mediately upon iis appearance with two motions - one for mistrial
and the other for a polling of the jury. The timing of such motions
has been held to be critical in a number of cases.' A few of these
cases have stated that a defendant waives his right to raise the mat-
ter after trial if he neglects to present the issue immediately after
learning of either juror misconduct in reading.the article or of the
newspaper article itself and its possible prejudicial content. 2 The
rationale behind this timing requirement is that if the counsel for
the defense raises the issue with due speed, the trial court may im-
mediately take the proper steps to determine whether defendant's
right to a fair trial has been substantially impaired and remedy the
harm, if any, at the outset.33 Mares v. United States"4 adds:

An accused may not withhold an objection to publicity occur-
ring during a trial until an adverse verdict has been returned.
This procedure would permit him to take a gambler's risk and
complain only if the cards fell the wrong way.3

Other points to be considered concerning the procedural aspects
of cases similar to Bigley are that defendants should be precise in
making a motion for mistrial31 that counsel should couple this with
a motion to poll the jury, or be held to a waiver of that right" and
that defense counsel should produce the article and make it a part
of the record."

ABA STANDARDS

Justice McCormick also. proposed new standards for the trial
court in its handling of future Bigley situations, by adopting several

30. 202 N.W.2d 56 (lowa.1972).
31. Mares v. United States, 383 F.2d 805 (10th Cir. 1967); Marson v. United

States, 203 F.2d 904 (6th Cir. 1953); State %. O'Donnell, 280 Minn. 213, 158 N.W.2d
699 (1968).

32. State v. O'Donnell, 280 Minn. 213, 158 N.W.2d 699 (1968) ; State v. Thomp-
son, 273 Minn. 1, 139 N.W.2d 490 (1966).

33. Mares v. United States, 383 F.2d 805 (10th Cir. 1967): State v. Sefcheck, 261
'a. 1159, 157 N.W.2d 128 (1968).

34. 383 F.2d 805 (10th Cir. 1967).
35. Id. at 808.
36. State v. O'Donnell, 280 Minn. 213, 158 N.W.2d 699 (1968). Contra, State v.

Malone, 194 Kan. 563, 400 P.2d 712 (1965) (defendant should make a motion for
new trial instead).

37. State v. O'Donnell, 280 Minn. 213, 158 N.W.2d 699 (1968): State v. Thompson,
273 Minn. 1, 139 N.W.2d 490 (1966). Contra, Silverthorne v. United States, 400 F.2d
627 (9th Cir. 1968).

38. People v. lleller. 13 I1. App.2d 709, 267 N.E.2d 685 (1971) ; People v. Cox,
74 111. App.2d 342, 220 N.E.2d 7 (1966).
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of the provisions of the American Bar Association's Standards Relat-
ing to Fair Trial and Free Press.3" The first standard adopted is Sec-
tion 3.5 (f), which is concerned with polling jurors about exposure
to potentially prejudicial news communications, appearing during
the course of trial, and the test for excusing a juror in such situa-
tions. Section 3.5 (f) proposes that if the published material goes be-
yond the record and could be seriously prejudicial, "the court may
on its own motion or shall on motion of either party question each
juror, out of the presence of the others, about his exposure to that
material (emphasis added).""0

Although the commentary to that section fails to clarify the issue,
it seems quite clear by the juxtaposition of the terms "may" and
"shall" that the court must poll the jury if defense counsel so re-
quests. The ABA thus recognizes that a defendant's rights to a fair
trial should be closely protected from serious infringement, and
Justice McCotmick shows foresight and sound judicial reasoning in
promoting this standard. The examination of each individual juror
is to be conducted outside the presence of the other jurors, a pro-
cedure, which the commentary believes will lead to more candid
answers and less intimidation from the juror's peers." Section 3.5 (f)
also provides that counsel be present at the examination and that
an accurate transcript of the proceedings be kept, the latter item
being included since the record is of significant value for purposes
of appellate review.4 2

As set out in Section 3.5 (f), the standard for excusing a juror
challenged on the basis of exposure to extrajudicial, potentially
prejudicial news reports is identical to the standard of acceptabil-
ity proposed in Sec-on 3.4 (b), the second standard which Justice
McCormick adopts in his opinion."3 According to Section 3.4 (b), two
factors are relevant in a determination of juror impartiality: the
degree of exposure to the news material and the juror's testimony
as to his state of mind. If the juror states that he is unable to over-
come his preconceptions, he will be excluded no matter how slight
his exposure. If the juror admits an opinion, only an unequivocal
showing that he can be impartial permits him to remain on the panel.
Lastly, if his exposure to incriminating matters, such as a reported
confession, is extensive and the juror remembers the content of
the articles, the juror shall be excluded without regard to the testi-

.39. 202 N.W.2d 56, 58 (Iowa 1972).
40. AnvisotY COMMITTEE ON FAII TIAl. AND FREE PRESS, STANDARDS REL.ATING

TO FAIR TRIAL AND FREE PRESS 13 (App. draft 1968).
41. ADvIsoRY COMMITlEE, supra note 2, at 135, 145. For excellent data on this

problem and procedure, see Appendix A. 186-87.
42. Id. at 136.
43. 202 N.W.2d 56, 58 (Iowa 1972).
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mony as to his state of mind. The specific commentary on this sec-
tion reveals that the Committee leans heavily in favor of the de-
fendant." Section 3.5 (f) adds one last provision to this question of
juror impartiality and retention, saying that a juror who has come
in contact with potentially prejudicial material should be excluded
"if reference to the material in question at the trial itself would
have required a mistrial to be declared. ' '

4

One of the more intriguing aspects of Justice McCormick's pro-
posal to adopt ABA Standards 3.5 (f) and 3.4 (b) for Bigley-type
situations is the fact that he did so prospectively, with no applica-
tion to past cases or even the case at hand. The analysis of prospec-
tive overruling provided by the late Candler S. Rogers, Professor of
Law at the University of Missouri at Kansas City, is probably one
of the most lucid and enlightening explanations of the subject."
Viewing the negative side first, Rogers feels that pure prospective
overruling is vulnerable to the charge of uselessness, since it is
only dictum, being inapplicable to the controversy in which it is
enunciated. As a result, the danger arises that a court in the future
may merely ignore the prospective overruling in an earlier case.
Indeed, Rogers finds that dictum of prospective overruling is more
dangerous than other dictum, since: (1) it probably has not received
much consideration from the parties at hand because the new rul-
ing is inapplicable to them; (2) it may be a definite, yet misleading
basis of reliance for future parties or (3) the dictum may appear to
be judicial dishonesty or cowardice if the court refrains in the
future from applying the new ruling.,' Besides the charge of being
mere dictum, Rogers states that prospective overruling may destroy
the litigant's incentive to appeal and lessen the prestige and image
of the law and the courts."8

On the positive side, however, prospective overruling serves the
interest of public reliance on the certainty and orderliness of the
law and adds to the stability of our social institutions. Especially in
criminal cases, where the new ruling is unfavorable to the defend-
ant, prospective overruling clearly protects the society's right to
rely on the old law. However, in cases where the new ruling is favor-
able to a criminal defendant's rights, prospective overruling serves
the more amorphous function of securing the public's right to have
defendants duly convicted who have broken the old law. The deci-
sion as to whether prospective overruling should be used in a given
case depends upon a variety of factors: the gravity of harm to de-

44. ADVISORY COMMITTEE, supra note 2, at 137.
45. ADVISORY COMMITTEE, supra note 40.
46. Rogers, Perspectives on Prospective Overruling, 36 U.M.K.C. L. REV. 35 (1968).
47. Id. at 47-48.
48. Id. at 49.
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fendant's rights, the interest of the public in seeing effective law
enforcement, the value of reliance, the integrity of the judicial
process and the type of constitutional rights involved.'" Oftentimes,
the decision of prospective application depends on a balancing
test between the public's reliance on the certainty of the law and
its effective enforcement, and the possibility of unequal treatment
of criminal defendants.s"

In any event, Justice McCormick apparently made the decision
that the value of public reliance on the law should be served, that
the issue involved in Bigley did not question "the fairness of the
trial - the very integrity of the fact-finding process."s Yet, through
a form which has been characterized as "judicial legislation,"

-McCormick made needed judicial innovation in the law.

CONCLUSION

In conclusion, we must ask ourselves where State v. Bigley stands
in relation to the development of case law in the peculiarly difficult
area of free press and fair trial. As is quite evident from the vast
majority of decisions prior to the mid-1960's, and numerous cases
since then, Bigley employs the traditional viewpoint, emphasizing
trial court discretion, the defendant's need to prove prejudice and
ultimately denial of polling. Though free press-fair trial is an area
which has seen a remarkable shift towards favoring the criminal
defendaht in the federal courts; the state courts, with a few excep-
tions, have by and large remained committed to the Bigley ap-
proach. A significant change-over to the present minority viewpoint
seems unlikely in the near future. But the impetus towards change,
begun in the federal system by the Sheppard and Estes cases, and
its acceleration by in-depth studies like the ABA Standards for Fair
Trial and Free Press, seems sure to invade the domain of the state
courts. Bigley, though far from a conclusive showing of nationwide
acceptance of the minority viewpoint, is an important step towards
acceptance of a judicial attitude more protective of defendant's
rights. It is, in essence, a hybrid, a combination of two judicial
worlds: one emphasizing the integrity of the court and the jury, the
other stressing the protection of a criminal defendant's rights, with
a view to prospectively guarding the latter by just criminal proce-
dure.

Rockne J. Chickinell - '75

49. Stovall v. Denno, 388 U.S. 293 (1967); Johnson v. New Jersey, 384 U.S. 719
(1966) ; Tehan v. United States ex rel. Shott, 382 U.S. 406 (1966) ; Linkletter v.
Walker, 381 U.S. 618 (1965).

50. Rogers, supra note 46, at 65.
51. Linkletter v. Walker, 381 U.S. 618, 639 (1965).
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