
PRODUCTS LIABILITY - HELD NOT To BE ERROR To REFUSE To IN-

STRUCT THE JURY THAT PLAINTIFF MUST ESTABLISH THAT THE DEFECTIVE

CONDITION OF THE PRODUCT MADE IT UNREASONABLY DANGEROUS TO

THE USER OR CONSUMER - Cronin v. J. B. E. Olson Corp., 8 Cal.3d
121, 501 P.2d 1153, 104 Cal. Rptr. 433 (1972).

INTRODUCTION

The Supreme Court of California in Cronin v. J. B. E. Olson
Corporation' held that it was not error to submit to the jury a def-
inition of strict liability which failed to include the element that
the defect found in the product be "unreasonably dangerous." The
court refused defendant's instruction which provided in pertinent
part: "Plaintiff has burden of proving: ... (2) That the defective
condition made it unreasonably dangerous to the user or con-
Sumer .... ", The defendant in phrasing this instruction had
relied upon the terminology of section 402A of the Restatement
(Second) of Torts (Restatement or 402A) which deals with strict
liability:

§ 402A. Special Liability of Seller of Product for Physical Harm
to User or Consumer.

(1) One who sells any product in a defective condition un-
reasonably dangerous to the user or consumer or to his prop-
erty is subject to liability for physical harm thereby caused to
the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such
a product, and

(b) it is expected to and does reach the user or consumer
without substantial change in the condition in which
it is sold.

(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the pre-

paration and sale of his product, and
(b) the user or consumer has not bought the product

from or entered into any contractual relation with
the seller.

Although the Restatement is not law as such, it is designed to
clarify and simplify the law as it would be decided by the great
majority of courts. It would appear, therefore, that the decision
of the Supreme Court of California, a jurisdiction noted for its

1. 8 Cal. 3d 121, 501 P.2d 1153, 104 Cal. Rptr. 433 (1972).
2. Id. at 127 n.6, 501 P.2d at 1158 n.6, 104 Cal. Rptr. at 438 n.6.
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leadership in the product liability field, has modified a require-
ment in the proof of liability. This article will examine the decision
in light of the Restatement and prior California decisions. Conpari-
son to other jurisdictions will be made. Implicit in this case is that
while strict liability in tort is a well-accepted theory of recovery
in products liability cases, the elements of the tort and the alloca-
tion of the burdens of proof are yet unsettled.

CRONIN V. J. B. E. OLSON CORPORATION

Plaintiff Cronin,. employed as a route salesman for Gravem-
Inglis Bakery Company, was involved in an accident in which his
truck was forced off the road and into a ditch. The impact broke
an aluminum safety hasp which was intended to hold the bread
trays in place. The loaded trays slid forward, striking the plaintiff
in the back and causing him to be hurled through the windshield
and to the ground.

The truck, owned by Gravem, was purchased from Chase Chev-
rolet Company who on receipt of Gravem's order had purchased
the truck from defendant j. B. E. Olson Corporation. Olson acted
as sales agent of the assembled vehicle which was comprised of
body, chassis and racks, each manufactured by a different subcon-
tractor. Plaintiff brought suit against Chase, Olson and General
Motors Corporation alleging that the truck was defective and un-
safe for its intended use, in that the metal hasp was exceedingly
porous, contained holes, pits and voids, and consequently lacked
sufficient tensile strength to withstand the impact. Defendants de-
nied the material allegations and asserted the affirmative defenses
of contributory negligence and assumption of risk. General Motors
Corporation was voluntarily dismissed by plaintiff prior to trial.

The jury returned a verdict in favor of plaintiff and against
Olson in the sum of $45,000 and in favor of defendant Chase
and against plaintiff.

On appeal defendant (Olson) attacked the sufficiency of the
evidence and the trial court's instructions on strict liability.

The court found that the hasp was defective in that it did not
fulfill the purpose for which it was intended. The court further
found that while a collision is not normal use it is a reasonably
foreseeable occurrence that should be taken into consideration by
the manufacturer. The court concluded its analysis of the suffici-
ency of the evidence by refusing to impose a duty to inspect on
the plaintiff and finding proximate causation in that the defect
was a substantial factor contributing to plaintiff's injuries.
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DEVELOPMENT OF PRODUCTS LIABILITY

IN GENERAL

Products liability is an old area of the law and there are vari-
ouIs theories upon which an action may be based to recover for
a product-caused harm. Plaintiff may base his recovery on a theory
of negligence,, breach of warranty,, fraud or deceit,, misrepresenta-
tion,, defendant's violation of a statute designed to protect the class
of which plaintiff is a member,, nuisance,, or willful act." These

3. Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69
YALE L. J. 1099 (1960). Prosser traces liability for bad food back as far as 1266:
"'by the common custom of the realm' there was a general, principle that those
who failed to show the degree of skill prevailing in their trade were subject to
liability in an action on the case." Id. at 1103.

4. MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916), involving
a defective wheel, negligently. made. For a discussion and cases, see Prosser, supra
note 3, at 1100-03.

5. Rex Paper Co. v. Reichhold Chems., Inc., 252 F. Supp. 314 (W.D. Mich.
1966); Mitchell v. Rudasill, 332 S.W.2d 91 (Mo. 1960); State v. Western Auto Sup-
ply Co., 134 Ohio St. 163, 16 N.E.2d 256 (1938) (warranty is like insuring the
product).

6. "It is well settled that a man who delivers an article, which he knows to
be dangerous or noxious, to another person, without notice of its nature or qualities,
is liable for any injury which may reasonably be contemplated as likely to result ......
Lewis v. Terry, 43 P. 398, 399 (Cal. 1896).

7. RESTATEMENT (SECOND) of TORTS § 402B (1965)
Misrepresentation by Seller of Chattels to Consumer. One en-
gaged in the business of selling chattels who, by advertising,
labels, or otherwise, makes to the public a misrepresentation
of a material fact concerning the character or quality of a chattel
sold by him is subject to liability for physical harm to a con-
sumer of the chattel caused by justifiable reliance upon the mis-
representation, even though

(a) it is not made fraudulently or negligently, and
(b) the consumer has not bought the chattel from or en-

tered into any contractual relation with the seller.
This imposition of strict liability for misrepresentation has been cited for support
in a number of jurisdictions: Lee v. Sears Roebuck & Co., 262 F. Supp. 232 (E.D.
Tenn. 1966); and has been used when plantiff failed to sustain burdens of § 402A:
Ford Motor Co. v. Lonon, 217 Tenn. 400, 398 S.W.2d 240 (1966). However, § 402B
has not enjoyed the widespread acceptance of § 402A as most "[elxisting products
liability case law involving misrepresentation by a manufacturer or seller appears to
have considered only liability for negligent misrepresentation." 63 AM. Ju." 2d,
Products Liability, § 154.

8. Violation of a protective statute or ordinance which causes injury to a
member of the class protected by the statute is negligence per se. Orthopedic Equip.
Co. v. Eutsler, 276 F.2d 455 (4th Cir. 1960) (misbranding of surgical nail in vio-
lation of Federal Food and Drug Act was negligence per se; manufacturer liable
for incurable osteomyelitis which set in when surgical nail became stuck in plain.
tiff's leg); Sanchez v. J. Barron Rice, Inc., 77 N.M. 717, 427 P.2d 240 (1967)
(violation of ordinance which required adjustment of furnaces by installer is negli-
gence per se and refusal of trial judge to give instruction to that effect was re-
versible error).

9. The negligence of a contractor does not render him liable to persons not party
t( the contract for building construction except "[w]here the article or structure
is a nuisance per se, in which case negligence is immaterial." Ford v. Sturgis, 14
F.2d 253, 255 (D.C. Cir. 1926).

10. An independent contractor, who, as here,. through willful
negligence rebuilds portions of a damaged building so that it
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established theories of recovery are yet viable and effective and
if plaintiff can plead and prove the prima facie case these theories
should prove useful. However, experience revealed certain impedi-
ments to these types of actions that often precluded the innocent
purchaser from recovery. Under the traditional view privity," no-
tice,'" and reliance'" requirements of warranty actions often frus-
trated recovery. Negligence cases demanded a showing of duty and
an act or omission breaching that duty." The difficulties arising
under the traditional theories gave rise to strict liability in tort.

Such liability is "strict" in the sense that plaintiff need not
show a duty or breach of duty as in negligence. Recovery is in
tort so that the defenses inherent in express or implied warranty
cases, especially privity and reliance, are not available.

In short, strict liability in tort is a public policy device to spread
the risk from one to whom the injury maybe a catastrophe to
those who market the product, profit from its sale, and have the
know-how to remove its defects before placing it in the chain of
distribution.', Underlying the Cronin decision is the premise that
this policy is not served but rather is frustrated when too great a
burden is imposed upon the plaintiff.

GREENMAN AND THE RESTATEMENT

California has been a leader'. in the development of products
liability. In 1962 strict liability was used in Greenman v. Yuba
Power Products, Inc.', There, Supreme Court of California Justice

is intrinsically dangerous and an object of peril to those to
whom it is known will make use of it, is liable to such persons
for injuries or death notwithstanding the fact . . . that the
building had been accepted by the owners and the dangerous con-
dition was known to them.

Murphy v. Barlow Realty Co., 206 Minn. 527, 289 N.W. 563 (1939) (Syllabus by the
court).

11. Senter v. B. F. Goodrich Co., 127 F. Supp. 705 (D. Colo. 1954) (denied
recovery against tire manufacturer for breach of warranty against blowouts by one
who, though injured by a blowout, was not the purchaser and hence not in privity
of contract with defendant); Burr v. Sherwin Williams Co., 42 Cal.2d 682, 268
P.2d 1041 (1954).

12. Arata v. Tonegato, 152 Cal. App. 837, 314 P.2d 130 (1957). Notice of
the breach must be given to the seller within a reasonable time after buyer knows,
or should know of such breach; notice must be pleaded and proved; hence it must
be given before filing suit; if buyer fails to give notice of the breach, the seller
is not liable therefor.

13. Maryland Cas. Co. v. Independent Metal Prod. Co., 203 F.2d 838 (8th Cir.
1953). "Reliance upon the seller's skill or judgment is an essential factor." Id. at 844.

14. W. PROSSER, LAW OF TORTS § 30 (4th ed. 1971).
15. Tucson Indus. Inc. v. Schwartz, 108 Ariz. 464, 501 P.2d 936 (1972).
16. 59 Cal.2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962).
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Traynor held that:
A manufacturer is strictly liable in tort when an article he
places on the market, knowing that it is to be used without
inspection for defects, proves to have a defect that causes
injury to a human being.,,

The court went on to state that:
Although in these cases strict liability has usually been

based on the theory of an express or implied warranty run-
ning from the manufacturer to the plaintiff, the abandon-
ment of the requirement of a contract between them, the
recognition that the liability is not assumed by agreement
but imposed by law . . .and the refusal to permit the manu-
facturer to define the scope of its own responsibility for de-
fective products . . .make clear that the liability is not one
governed by the law of contract warranties but by the law of
strict liability in tort.a

Greenman has been the leading case in the area. This elimina-
tion of defenses based on traditional warranty guidelines was used
by the American Law Institute in its adoption of section 402A.' 9

justice Traynor, who wrote the Greenman opinion, was one of the
advisors of the Restatement and Dean Prosser, the reporter, cited
Greenman for support. One commentator believes that "Greenman
is likely to be not only authoritative, but also the most articulate
and persuasive argument in the literature in favor of section 402A. ' '20

APPLICATION

In Cronin, and Luque v. McLean,,' decided the same day, the
California supreme court through justice Sullivan emphasized "that
in products liability cases a plaintiff has met his burden if he
establishes the ingredients of this (Greenman) formulation."'2

17. Id. at _ , 377 P.2d at 900, 27 Cal. Rptr. at 700.
18. Id. at _ 377 P.2d at 901, 27 Cal. Rptr. at 701.
19. RESTATEMENT (SECOND) OF TORTS, Explanatory Notes § 402A, comment 'n

at 355 (1965), states in part:
Although warranty was in its origin a matter of tort liability,
and it is generally agreed that a tort action will still lie for its
breach, it has become so identified in practice with a contract
of sale between the plaintiff and the defendant that the warranty
theory has become something of an obstacle to the recognition
of the strict liability where there is no such contract.

20. Titus, Restatement (Second) of Torts Section 402A and the Uni/orm Com-
mercial Code, 22 STAN. L. REv. 713, 720 (1970).

21. 8. Cal. 3d 136, 501 P.2d 1163, 104 Cal. Rptr. 443 (1972).
22. Id. at 141, 501 P.2d at 1166-67, 104 Cal. Rptr. at 446.47.

(Vol. 6
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The ingredients of the Greenman formulation were set forth
in the instructions to the jury by the Cronin trial court. The in-
struction reads in part as follows:

In this action, the plaintiff has the burden of proving by a
preponderance of the evidence all of the facts necessary to
prove the following issues as to each defendant seller:

1. That the seller placed the equipment on the market for
use under circumstances where he knew that such equip-
ment would be used without inspection for defects;

2. That there was a defect in the manufacture or design of
the equipment involved;

3. That the user was not aware of the said defect;

4. That the equipment was being used for the purpose for
which it was designed and intended to be used;

5. That the injuries and damages complained of were proxi-
mately caused by the said defect;

6. The nature and extent of the injuries and damages sus-
tained by the plaintiff.,,

The court rejected defendants' contention that the instruction
should have been amended by including in plaintiff's burdens of

23. 8 Cal. 3d at 127, 501 P.2d at 1158 n. 5, 104 Cal. Rptr. at 438 n. 5. The court
in Luque rejected the third part of this instruction, that is, that the user was not
aware of the said defect. In Luque the question of awareness of the defect was at
issue, as opposed to the unreasonably dangerous aspect in Cronin, and the court
felt that this portion of the instruction was not indicative of the true holding of
Greenman. The following language of Greenman should be compared with the
Greenman lmguage in the text accompanying note 17: "To establish the manufacturer's
liability it was sufficient that plaintiff proved that he was injured while using the
shopsmith in a way it was intended to be used as a result of a defect in design and
manufacture of which plaintiff was not aware that made the shopsmith unsafe for
its intended use (emphasis added)." 59 Cal. 2d at -, 377 P.2d at 901, 27 Cal. Rptr. at
701. "The phrase [of which plaintiff was not aware] has two possible meanings: (1) that
the defect must be latent; or (2) that the defect must be one as to which plaintiff has
not assumed the risk." 8 Cal. 3d at 144. 501 P.2d at 1168, 104 Cal. Rptr. at 448.
The first no longer has any vitality, "'[even] if the obviousness of the peril is
conceded, the modern approach does not preclude liability solely because the danger
is obvious.'" Id. at 144, 501 P.2d at 1169, 104 Cal. Rptr. at 449, citing Pike v. Frank
G. Hough Co., 2 Cal.3d 465, 467 P.2d 229, 85 Cal. Rptr. 629 (1970). (Compare Maas
v. Dreher, 10 Ariz. App. 520, 460 P.2d 191 (1968), applying § 402A reaching opposite
decision.) Assumption of risk is an affirmative defense and it was therefore improper
to instruct the jury that plaintiff had the burden of proof. The court did not reject
the instruction solely on this analysis; however, the court concluded "that this . . .
excerpt was not intended to state the elements of a cause of action under strict
liability . . . . [A] more sensible reading is that the facts plaintiff did prove in that
particular case were sufficient to establish the manufacturer's liability." 8 Cal.3d at
143, 501 P.2d at 1168, 104 Cal. Rptr. at 448. The court concluded in the spirit of
Cronin that the additional burden violates the policy underlying the doctrine of strict
liability. Id. at 145, 501 P.2d at 1169, 104 Cal. Rptr. at 449.
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proof the Restatement language: "(t)hat the defective condition made
it unreasonably dangerous to the user or consumer. ' ' 24

Defendant sought support in the fact that a number of California
cases refer "to the Restatement and the Greenman standards in tan-
dem, as if they were for all practical purposes identical."25 Justice
Sullivan noted that "the requirement that the defect made the
product 'unreasonably dangerous' crept into our jurisprudence with-
out fanfare after its inclusion in section 402A of the Restatement
Second of Torts in 1965 ...... , However, "in none of these cases
did the decision turn, as it does in the instant case, on whether
the jury must decide that the injuries were caused by a 'defective'
product or by a product 'in a defective condition unreasonably
dangerous.' "27Justice Sullivan concluded that the effect of adding "unreason-
ably dangerous" is that the plaintiff must prove first that there
was a defect and second that it made the product "unreasonably
dangerous.""8 The greater difficulty of proof inherent in a bifur-
cated standard "represents a step backward in the area pioneered
by this court,"2 9 and would rarely lead to a different outcome
than would have been reached under laws of negligence." Fur-
ther, insofar as Greenman has not been modified by subsequent
cases, and as the Greenman formulation is consonant with the ra-
tionale and underlying policy of strict liability, the court rejected
"the formulation of section 402A which inserts the factor of an
,unreasonably dangerous' condition into the equation of products
liability." ,

The gravamen of the Cronin and Luque decisions can be sum-
marized by Justice Sullivan's statement that,

Although the seller should not be responsible for all injuries
involving the use of its products, it should be liable for all
injuries proximately caused by any of its products which are
adjudged "defective."32
The question must arise, then, in other jurisdictions whether the

"unreasonably dangerous" language of section 402A does in fact

24. 8 CaL 3d at 127 n.6, 501 P.2d at 1158 n.6, 104 Cal. Rptr. at 438 n.6.
25. Id. at 131, 501 P.2d at 1160-61, 104 Cal. Rptr. at 440-41; e.g., Jininez v.

Sears, Roebuck & Co., 4 Cal. 3d 379, 482 P.2d 681, 93 Cal. Rptr. 769 (1971); Pike
v. Frank G. Hough Co., 2 Cal. 3d 465, 467 P.2d 229, 85 Cal. Rptr. 629 (1970).

26. 8 Cal. 3d at 129, 501 P.2d at 1159, 104 Cal. Rptr. at 439.
27. Id. at 131, 501 P.2d at 1161, 104 Cal. Rptr. at 441.
28. Id. at 133, 501 P.2d at 1162, 104 Cal. Rptr. at 442.
29. Id.
30. Id.
31. Id. at 135, 501 P.2d at 1163, 104 Cal. Rptr. at 443.
32. Id. at 133, 501 P.2d at 1162, 104 Cal. Rptr. at 442.

(Vol. 6
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constitute a distinction with a difference vis-a-vis the Greenman
formulation: whether the application of the Greenman formulation
rather than that of the Restatement would result in a different out-
come in the reality of trial court verdicts.

THE PRESUMED INTENTION OF THE RESTATEMENT
FORMULATION AND ITS APPLICATION

Section 402A, comment i enunciates the Institute's concept of
"unreasonably dangerous":

The rule stated in this Section applies only where the defec-
tive condition of the product makes it unreasonably dangerous
to the user or consumer .... The article sold must be dan-
gerous to an extent beyond that which would be contem-
plated by the ordinary consumer who purchases it, with the
ordinary knowledge common to the community as to its char-
acteristics.33

Comments g and h explain "defective condition" as "a con-
dition not contemplated by the ultimate consumer." "A product is
not in a defective condition when it is safe for normal handling
and consumption."3 This language reflects the fit-for-intended-use
aspect of warranty.

The combined effect of the above-cited comments is that recovery
will be denied where plaintiff should have contemplated the con-
dition of the product or if an ordinary consumer would have done
so. This is a result specifically rejected in comment n where con-
tributory negligence is refuted as it "consists merely in a failure
to discover the defect in the product, or to guard against the pos-
sibility of its existence."3

On the other hand the form of contributory negligence which
consists in voluntarily and unreasonably proceeding to en-
counter a known danger, and commonly passes under the name
of assumption of risk, is a defense under this Section as in
other cases of strict liabilitv.,6
The confusion which must arise vis-a-vis the allocation of the

burdens of proof must be resolved by reference to the underlying
policy and purpose of strict liability in tort as seen by the drafters
of the section. Comment c provides:

33. RESTATEMENT (SECOND) OF TORTS, Explanatory Notes § 402A, comment i at
352 (1965).

34. Id., comments g & h at 351.
35. Id., comment n at 356.
36. Id.
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On whatever theory, the justification for the strict lia-
bility has been said to be that the seller, by marketing his
product for use and consumption, has undertaken and as-
sumed a special responsibility toward any member of the
consuming public who may be injured by it; . . . and that the
consumer of such products is entitled to the maximum of
protection at the hands of someone, and the proper persons
to afford it are those who market the products.,,
Thus it may be concluded that while plaintiff must sustain a

certain burden of causation and defect, imposing additional bur-
dens which serve only to defeat the policy of the section is un-
justified if a jurisdiction is indeed committed to strict liability in
tort.

An examination of cases in Restatement jurisdictions illustrates
the application of 402A. The Supreme Court of Illinois adopted
strict liability in tort in Suvada v. White Motor Company.,, After
citing with approval Greenman, the court continued:

We note that the views herein expressed coincide with
the position taken in section 402 A of the American Law In-
stitute's revised Restatement of the Law of Torts approved in
May 1964.11

The court made no note of any distinction. Subsequently, in Sweeney
v. Matthews & Company"0 the court stated that before recovery is
allowed plaintiff "must prove that . . . the product was defective,
the defect made the product unreasonably dangerous ... .'"4 Plain-
tiff in Sweeney had been nearly blinded when a nail he was ham-
mering shattered, striking him in the eye.

Sweeney indicates what was intended by the inclusion of the
words "unreasonably dangerous." During the trial the plaintiff called
as an expert witness a metallurgical engineer. The metallurgist
tested the nails for brittleness and found many of them far more
brittle than the others. The carbon content in the brittle nails was
found to be only one half of that of the ductile group. The court
concluded that

(A) justifiable inference could be drawn that . it was the
low carbon content in the nails used by the plaintiff which
caused them to shatter as they did, and that the nails there-

37. Id., comment c at 349-5o.
38. 32 Ill. 2d 612, 210 N.E.2d 182 (1965).
39. Id. at _ 210 N.E.2d at 187.
40. 94 Ill. App.2d 6, 236 N.E.2d 439 (1968) ; alj'd, 46 11. 2d 64, 264 N.E.2d

170 (1970).
41. Id. at , 236 N.E.2d at 442.

(Vol. 6
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fore were defective and unreasonably dangerous. A nail in
itself is not a dangerous product; but a nail defectively made,
which has the propensity because of a hidden defect to splinter
and fly in all directions, is an unreasonably dangerous prod-
uct.,2

The defect was that the nails were improperly manufactured; the
carbon content was wrong. However, that defect in and of itself
is not a basis upon which to impose 402A liability. Liability hinged
on the fact that the defect made the nails unreasonably dangerous.
It is essential to note that had the nails not shattered but simply
cracked, they would have been defective but not unreasonably dan-
gerous; hence, no liability for harm could be imposed. However,
there would have been no harm for which to be liable anyway.

Another decision, less favorable to the plaintiff, illustrates that
the effect of requiring plaintiff to prove that the defect made the
product unreasonably dangerous is to impose a major obstacle by
shifting the burden of proof where the affirmative defense of assump-
tion of risk is present. In Maas v. Dreher, 3 plaintiff had purchased
a waste container which proved to be defective in that the lid did
not close properly. Acting upon the advice of defendant salesman,
the plaintiff attempted to close the container by fitting three cor-
ners and striking the fourth with the palm of her hand. Her in-
jury resulted from the striking. At the close of plaintiff's case the trial
court directed a verdict in favor of defendant.

The Arizona court noted that the Restatement treatment of strict
liability is primarily 6oncerned with the surprise element of dan-
ger.4 4 Consequently, recovery was denied to plaintiff because

the condition ...was not in any way hidden or concealed
from her - that she knew what she was hitting when she
purposely hit the corner of the lid of the waste container. Under
the circumstances such a condition cannot be held unreason-
ably dangerous.41
This language rings of assumption of risk. Requiring plaintiff

to plead and prove "unreasonably dangerous" shifted the burden
to her and the issue never got to the jury as it would have in a
jurisdiction requiring plaintiff to prove only that her injury was

42. Id. at _, 236 N.E.2d at 443.
43. 10 Ariz. App. 520, 460 P.2d 191 (1969). The Arizona court had earlier adopted

the rule of strict liability as set forth in § 402A in Bailey v. Montgomery Ward
& Co., 6 Ariz. App. 213, 431 P.2d 108 (1967).

44. Id. at , 460 P.2d at 193. Referring to Traynor, The Ways and Meanings
of Detective Products and Strict Liability, 32 TENN. L. REV. 363, 370 (1965).

45. Id.

1973)



CREIGHTON LAW REVIEW

proximately caused by the defective condition. The burden of as-
sumption of risk should remain upon the defendant.

The Maas decision thus incorporates a patent-latent distinc-
tion. The California court in Luque dealt with this point consider-
ably." Neither Greenman nor a policy-oriented reading of the Re-
statement requires that plaintiff prove he was unaware of the de-
fect, regardless of whether it was obvious. In Pike v. Frank G.
Hough Company," the court rejected defendant's argument that
the defect was patent and that consequently there is no liability
as there is no duty to protect against an obvious peril. "(Elven if
the obviousness of the peril is conceded, the modern approach does
not preclude liability solely because the danger is obvious.""

Sweeney and Mas are by no means the whole extent of Re-
statement application. Many jurisdictions have held that the plain-
tiff must show that the defendant's product was unreasonably dan-
gerous as well as defective." But others like California have not,
and it can be seen that the Restatement and Greenman formula-
tions yield diverse results. In some instances definitions applied
by the courts negate any distinction that may exist on the face of
the formulations. In other instances, however, an examination of
certain cases indicates that the outcome of the case may hinge
upon the formulation adopted by the jurisdiction.

THE FORMULATION ADOPTED MAY BE IMMATERIAL
In Farr v. American Rubber Company,0 plaintiff sustained per-

sonal injuries when a new tire blew out, causing his pickup to
veer off the highway. The trial court found for the plaintiff. The
defendant based his appeal inter alia on the grounds that the trial
court's instructions to the jury on strict liability were improper.
The instruction "incorporates the substance of the Restatement,
Torts (2d) § 402A."'I Minnesota had adopted strict liability in McCor-
mack v. Hankscraft Company," wherein the court said:

Since the recent and often-cited cases of Hennigsen v. Bloom-
field Motors, Inc., 32 N.J. 358; 161 A.2d 69, 75 A.L.R.2d 1, and

46. 8 Cal. 3d 136, 501 P.2d 1163, 104 Cal. Rptr. 443 (1972).
47. 2 Cal. 3d 465, 467 P.2d 229, 85 Cal. Rptr. 629 (1970).
48. Id. at 474, 467 P.2d at 235, 85 Cal. Rptr. at 635. The defect in Pike was

that a piece of heavy construction machinery was designed and constructed in such
a way as to create a large blind area behind the vehicle in which* plaintiff was standing
when injured. See also Zambrana v. Standard OiL Co. of Calif., 26 Cal. App.3d
209, 102 Cal. Rptr. 699 (1972); defendant liable "even though danger was obvious
to purchaser." id. at 218, 102 Cal. Rptr. at 704.

49. Annot., 13 A.L.R.3d 1057, 1080 (1967).
50. 288 Minn. 83, 179 N.W.2d 64 (1970).
51. Id. at -, 179 N.W.2d at 68.
52. 278 Minn. 322, 154 N.W.2d 488 (1967).

(Vol. 6
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Greenman v. Yuba Power Products, Inc. (citation omitted), a
host of decisions by many courts have adopted the view, first
urged by Dean Prosser and now embodied in Restatement,
Torts (2d) § 402A .... 1

The court did not expound on any distinction between the authori-
ties cited, but in Farr made clear that the rule in Minnesota was
that of the Restatement in that there need be a "defective 'con-
dition unreasonably dangerous" to the user. However, note that the
Farr court approved the trial court's instruction that "a product
is defective if it fails to perform reasonably, adequately and safely
the normal, anticipated or specified use to which the manufacturer
intends that it be put."5

Within the Farr "defect" is the assertion that a defective product
is one that performs unreasonably and dangerously. Such a def-
inition seems to render the words "unreasonably dangerous" sur-
plusage. Therefore, in the Minnesota jurisdiction the concern of the
Cronin court would be merely semantic. Whether Minnesota dis-
tinguished between Greenman and the Restatement is immaterial
because the Restatement's "unreasonably dangerous" provision is in-
herent in "defect" which would be applied under a Greenman
approach. It may be concluded that in such a situation there can-
not be a "defect" that is not unreasonably dangerous.

WHERE THE FORMULATION ADOPTED IS SIGNIFICANT

The question persists: can there be a defect, not unreason-
ably dangerous, that causes harm? Several cases have so held.

The Supreme Court of Tennessee in Ford Motor Company v.
Lonon 5 denied recovery under section 402A because

(tlhere was no showing in the present case that the product
was unreasonably dangerous as well as defective and in that
situation we find no sufficient grounds for imposing a strict
liability on the manufacturer .... 11

53. 278 Minn. at - 154 N.W.2d at 499. See Prosser, supra note 3; Prosser,
The Fall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REv. 794
(1965).

54. 288 Minn. at _, 179 N.W.2d at 68. It has also been added that the product
must be safe not only for the use for which it was intended, but also for a use
which the seller should reasonably anticipate, e.g., the proximity of flammable hair
spray near a flame. Hardman v. Helene Curtis Indus., Inc., 48 I11. App.2d 42, 198
N.E.2d 681 (1964) ; or standing on a chair, Phillips v. Ogle Aluminum Furniture,
Inc., 106 Cal. App.2d 650, 235 P.2d 857 (1951).

55. 217 Tenn. 400, 398 S.W.2d,240 (1966).
56. Id. at _, 398 S.W.2d at 250.
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This statement is a manifestation of the bifurcated standard that
was of such concern to Justice Sullivan in Cronin." Plaintiff had
proven that the tractor purchased was mechanically defective and
never functioned properly. But he could not surmount the addi-
tional burden of proving that the defect made the tractor unrea-
sonably dangerous because his only harm was his loss of bargain.

The Supreme Court of New Jersey, uniencumbered by adoption
of strict liability in tort via section 402A, has taken a different view. In
Santor v. A &-M Karagheu'sian, Inc.," the New Jersey court found
the manufacturer of a carpet strictly liable in tort to the ultimate
consumer for harm resulting from a defective carpet. Liability was
imposed even though only harm to the product sold was involved,
with the result that it was not unreasonably dangerous?'

The difference between Santor and Lonon vis-a-vis "unrea-
sonably dangerous" can be attributed to the source of strict liability
in tort in the jurisdiction. Tennessee adopted the doctrine via the
Restatement where New Jersey had, as did California, arrived at
its position more or less independently. The rationales of Santor
and Greenman are, however, quite similar.

In Santor Justice Francis noted how recovery had been allowed
in warranty actions even though the usual ingredients of warranty
were not present."' Traditionally, in order to sustain an action against
the manufacturer, the plaintiff had to set in motion a series of suits
up the chain of distribution. However, this circuity of action is

an expensive, time-consuming and wasteful process, and it
may be interrupted by insolvency, lack of jurisdiction, dis-
claimers, or the statute of limitations .... ,

57. See text accompanying notes 28, 29 supra.
58. 44 N.J. 52, 207 A.2d 305 (1965).
59. It must be noted at this point that recovery for economic loss is as yet a

point of contention even between the liberal California and New Jersey courts. In
Seely v. White Motor Co., 63 CaL 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965), Justice
Traynor was critical of the broad language of Santor:

We are of the opinion, however, that it was inappropriate to
impose liability on that basis [strict liability] in the Santor case,
for it would result in imposing liability without regard to what
representations of quality the manufacturer made. ld at
403 P.2d at 151, 45 Cal. Rptr. at 23.

Justice Traynor would rather allow recovery, as he did, in Seely, for breach of war-
ranty and would limit strict liability in tort to instances where there had been
injury to person or to property. The New Jersey rationale, however, as will be
shown, is that the warranty elements may thwart recovery and it is best to speak
in terms of tort. Tennessee did allow Lonon to recover in tort but upon § 402B
misrepresentation and not strict liability under § 402A.

60. Randy Knitwear, Inc. v. American Cyanamid Co., 11 N.Y.2d 5, 181 N.E.2d 399,
226 N.Y.S.2d 363 (1962); Henningson v. Bloomfield Motors, Inc., 32 N.J. 358, 161
A.2d 69 (1960) ; both courts had dispensed with most warranty ingredients but the
name.

61. Prosser, supra note 3, at 1124.
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These potential obstacles had often been set aside to allow re-
covery in warranty. 6 The New Jersey court, in the manner of Green-
man, 3 realized that the warranty label is no longer necessary and
"that the manufacturer's liability may be cast in a simpler form.""6
The continued use of warranty jargon "is simply using a convenient
legal device or formalism....6

Thus it is seen that strict liability in tort is viewed as an ab-
breviated and simplified warranty action. The Santor court went on
to indicate the nature of the tort-warranty.

(W)hen the manufacturer presents his goods to the public for
sale he accompanies them with a representation that they
are suitable and safe for their intended use.66

That representation of suitability and safety is imposed as a matter
of law.

The obligation of the manufacturer thus becomes ... an en-
terprise liability . . . . The purlose of such liability is to in-
sure that the cost of injuries or damage, either to the goods
sold or to other property, resulting from defective products,
is borne by the makers of the products who put them in the
channels of trade, rather than by the injured or damaged per-
sons who ordinarily are powerless to protect themselves.

This strict liability in tort . . . arises from the mere pres-
ence of the product on the market.67
The New Jersey court seems to echo the Cronin premise that

if a product proves to be defective, and that defect causes harm,
then liability should be imposed and recovery should not be barred
or hindered by requiring plaintiff to further prove that the defect
made the product unreasonably dangerous.

The Tennessee court, applying the Restatement rule, denied lia-
bility under strict liability in tort. Had there not been a representa-
tion upon which to base recovery under section 402B, plaintiff
would ave been without remedy because the defect was not un-
reasonably dangerous. The New Jersey court, in an analogous situa-
tion, allowed Santor to recover solely because there was a defect.
Thus, it is seen that in comparable situations section 402A, as noted
by the Cronin decision, is a step backward and frustrates the
purpose and policy upon which strict liability in tort is based.

62. See cases note 60 supra.
63. See text accompanying note 18 supra.
64. 44 NJ. at _, 207 A.2d at 311.
65. Id.
66. Id.
67. Id. at _ 207 A.2d at 311-12.
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CONCLUSION

In Cronin the defendant objected to the omission from the
instructions of the element that the defect found be "unreasonably
dangerous" as required by section 402A. The court noted that the
Restatement is not law but merely an indication of what the law
is, or may be. "We have not hesitated to reach conclusions con-
trary to those set forth in Restatement section 402A .... 61

The Cronin decision may cause concern to defense attorneys in
view of the provisions of comment i which conversely defines "un-
reasonably dangerous" by citing examples such as harm from over-
consumption of otherwise good food; or sugar which is "a deadly
poison to diabetics," or cholesterol in butter which can lead to
circulatory and heart problems. " On first impression the fear may
arise that if "unreasonably dangerous" prevented liability in these
situations, the exclusion of that requirement will render candy and
butter processors liable. This fear is unwarranted.

Plaintiff must also prove that the product was defective and
then rebut defendant's assertion of assumption of risk. Sharp knife
edges, wet shoe soles and sugar are not necessarily "defects."
Rather, a knife would be defective if it were not sharp and candy
wouldn't be candy if it were not sweet.

The Restatement is so well known and so widely cited in con-
nection with strict liability that "the literature frequently refers to
Greenman and Restatement section 402A in the same breath, recog-
nizing their broad expanse of identity without bothering to labor
over any subtle distinctions.""

The distinctions, if both formulations are applied in view of
the purpose and policy upon which they are founded, do not con-
stitute real differences. However, many courts have expressly recog-
nized the necessity of the plaintiff establishing the unreasonable-
ness of the danger as though it were an additional burden and
consequently under the Restatement formulation the plaintiff has
been denied recovery he might have had under_a more policy-
oriented Greenman formulation.

Perhaps persuaded by the contrasting outcomes of Lonon and
Santor, Pike and Maas, the Alaska court in Clary v. Fifth Avenue
Chrysler Center, Inc." recognized a distinction between Greenman

68. 8 Cal. 3d at 131, 501 P.2d at 1160, 104 Cal. Rptr. at 440.
69. RESTATEMENT (SECOND) OF TORTS, Explanatory Notes § 402A, comment i at

352 (1965).
70. 8 Cal. 3d at 131.32, 501 P.2d at 1161, 104 Cal. Rptr. at 441.
71. 454 P.2d 244 (Alas. 1969).
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and the Restatement and adopted the Greenman formula.72 While
the court did not analyze the distinction, it did conclude that

We . .. are of the view that the doctrine of strict liability
in tort as defined in Greenman affords the most logical,
least technical and most comprehensive coverage with re-
spect to the factual situations where it is applicable.71

Thus, in the final analysis, it. seems that the California court
was warranted in its jealous defense of its own Greenman stand-
ard, especially in view of how courts applying the Restatement
formulation have dealt with the cases before them. The underlying
purpose and policy upon which strict liability in tort is founded
is not served, by imposing upon the plaintiff the burdens which
courts have found mandated by the Restatement. Application of
section 402A would indeed involve the California courts in a step
backward. Similarly, the adoption of the Greenman formulation,
or application of section 402A in the spirit with which it was
written, would for some be a step forward.

Frederick R. King -'74

72. Id. at 247-48.
73. Id. at 248.
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