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INTRODUCTION

On June 10, 1974, Securities and Exchange Commission [Com-
missioni Rule 146 became effective,, in effect rewriting the book on
private placements of securities. This followed closely on the heels of
Commission Rule 147, which became effective on March 1, 1974, lay-
ing down definitive guidelines for intrastate offerings.2 Of the two,
Rule 146 is by far the more significant, because it amounts to ex-
ecutive legislation, by creating an exemption which simply did not
exist before. The new rule permits an unlimited number of offers to
sell securities to be made under carefully controlled circumstances
- something which was clearly prohibited under traditional judicial
interpretations of the statutory private placement exemption. 3

Rule 147, on the other hand, is interpretative in nature, and does
little more than codify prior law. It does introduce some objective
tests concerning whether the issuer has its principal place of
business in the jurisdiction and how long one must hold stock
purchased in an intrastate offering before distributing it outside the
jurisdiction.' By and large, however, Rule 147 does not represent the
kind of radical departure from pre-existing law which Rule 146
represents.

Every sale of securities in the United States must be registered
under the Securities Act of 1933 unless an exemption from registra-
tion is available. 5 Admittedly, the courts must find some use of an in-
strumentality of communication or transportation in interstate com-
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1. 17 C.F.R. § 230.146 (1974) [hereinafter cited as Rule 146], adopted in SEC
Securities Act Release No. 5487 (Apr. 23, 1974) ; see Appendix A.

2. 17 C.F.R. § 230.147 (1974) [hereinafter cited as Rule 147], adopted in SEC
Securities Act Release No. 5450 (Jan. 7, 1974) ; see Appendix B.

3. See, e.g., Gilligan, Will & Co. v. SEC, 267 F.2d 461, 467 (2d Cir. 1959), cert.
denied, 361 U.S. 896 (1960).

4. Rule 147.
5. Securities Act of 1933 § 5, 15 U.S.C. § 77e (1970).

1974)



CREIGHTON LAW REVIEW

merce, but any use of the mails or even an inter-city telephone call
will suffice.6

Two of the most common exemptions from registration under the
Securities Act of 1933 are the Section 4(2) exemption for "transac-
tions by an issuer not involving any public offering"7 and the Section
3(a)(11) exemption for "[alny security which is a part of an issue
offered and sold only to persons resident within a single State or
Territory where the issuer of such security is a person resident and
doing business within or, if a corporation, incorporated by and doing
business within such State or Territory." Rules 146 and 147 adopt
new guidelines for establishing the exemptions to which they relate;
however, the guidelines are not exclusive, and one may still rely on
the traditional judicial interpretations as to what is required in order
to establish such exemptions.

RULE 146

Rule 146 was first published for comment over eighteen months
before it became effective," and was the subject of extensive com-
ment. The rule as finally adopted was the subject of numerous
changes.

It must be emphasized that Rule 146 is not the exclusive means of
making a private placement. The "statutory private placement"1° is
still available, but Rule 146 opens a new dimension. A Rule 146 offer-
ing combines public and private aspects - it is public in the sense
that offers may be made to an unlimited number of people (provided
they are known in advance to be qualified to receive an offer), and it
is "private" in the sense that the aggregate number of sales to small
investors must be limited to thirty-five." Rule 146 offerings may also
be interstate, but bear a resemblance to intrastate offerings, since

6. See authorities collected in Erwin, Goodbye Private Placement, Hello 146-
Recent Appellate Court Decisions Suggest that Investment Bankers Should No Longer
Rely on the Private Placement Exemption, 6 CREIGIITON L. REV. 127, 146-47 nn.76-79
(1973) [hereinafter cited as Erwin]. As to intrastate use of the telephone, see
Myzel v. Fields, 386 F.2d 718 (8th Cir. 1967), cert. denied, 390 U.S. 951 (1968) ; 6
L. Loss, SECURITIES REGULATION 3747-48 (Supp. 1969).

7. Securities Act of 1933 § 4(2), 15 U.S.C. § 77d(2) (1970).
8. Securities Act of 1933 § 3(a)(11), 15 U.S.C. § 77c(a)(11) (1970).
9. SEC Securities Act Release No. 5336 (Nov. 28, 1972). The proposed rule was

republished in SEC Securities Act Release No. 5430 (Oct. 15, 1973).
10. That is to say, the exemption made available by Section 4(2) of the Securities

Act of 1933 115 U.S.C. § 77d(2) (1970) 11, as interpreted by the courts.
11. Rule 146.
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registration under state securities laws will be required in many
cases. The interrelationship between the new federal rule and the
laws of Nebraska and other states is discussed in more detail below.

DEPARTURES OF PROPOSED RULE 146 FROM EXISTING LAW

In 1935, the Commission announced that it would tend to view an
offer made to twenty-five or fewer persons as a private offering, at
least for enforcement purposes.1 2 In the early 1950's, the use of any
numerical test was shunned by the United States Supreme Court, 3

and during the 1950's and the 1960's the rule of thumb that an offer to
twenty-five was private was repudiated by the Commission itself and
by all of the leading authorities on securities law.14 In the absence of
any definitive guidelines, the courts demanded more stringent re-
quirements upon the private placement, until some observers began
doubting that it was possible to make a valid private offering to in-
dividuals."

By 1974, the elements of the statutory private placement have
grown to include, among other things, (1) that each person to whom
an offer is extended be sophisticated enough to evaluate the propos-
ed investment (a difficult and highly subjective determination); (2)
that the sellers be able to testify under oath as to each offer extended
(failure to identify each and every offeree created the presumption
that there may have been others which destroyed the availability of
the exemption); (3) that all investors be furnished with the same in-
formation which a registration statement filed under the Securities
Act of 1933 would make available [another subjective deter-
mination); (4) that the manner of the offering be such that no means
of public solicitation is involved; (5) that the number of offerees be
small (although no exact number has ever been generally accepted);
(6) that there be some pre-existing personal or business relationship
between the buyers and the sellers, or among the buyers themselves;
(7) that all investors purchase for investment only and not with a

12. SEC Securities Act Release No. 285 (Jan. 24, 1935).
13. SEC v. Ralston Purina Co., 346 U.S. 119, 125 (1953).
14. Compare the language in 1 L. Loss, SECURITIES REGULATION 664 (1962)

which continued to give credence to the "rule of 25" with the language in 4 L. Loss,
SECURITIEs REGULATION 2644-46 (Supp. 1969) which discredits the rule and also
discusses the shift in attitude.

15. See Panel Discussion, Developments in Private Placements, Distribution of
Restricted Securities; Rule 144, 28 Bts. LAw. 483, 484 & n.3 (1973), citing three
additional authorities which have expressed similar douhts.
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view toward resale; and (8) that the sellers introduce affirmative
evidence that no additional sales were contemplated in the future."
Additional corollaries also were developed, such as the fact that
offerings of "speculative securities in new ventures" are less likely to
qualify for the private offering exemption than offerings of
"securities of an already established firm with an available
operating record."" Confusion surrounding the statutory private
placement has created a nightmare for lawyers seeking to protect
their clients adequately against securities violations, and Rule 146
promises to provide some more meaningful standards by which to
judge an offering.

UNLIMITED OFFERS TO THE RIGHT PEOPLE PERMITTED

Rule 146 admittedly contains a numbers test, as did the "rule of
25" adopted in 1935. But Rule 146 represents a definite shift in
emphasis from the importance of numbers to the importance of full
disclosure and the sophistication of investors. The floodgates are
open under Rule 146 in terms of the number of offers which may be
made, but the tide is strictly controlled by regulating the persons who
may receive those offers, and the quality of information with which
they must be provided. From a business standpoint, almost any
entrepreneur would prefer to be free to discuss his proposed
business venture with anyone who is sophisticated, than to be limited
to ten contacts with potential investors of no special qualifications,
which is the Nebraska law." The interests of free enterprise are
better served by the first alternative and, more importantly, the in-
terests of investor protection are also better served. If there is
assurance that the offering will be small, that full disclosure will be
made, and that all offerees will be qualified investors, securities
statutes have accomplished their purpose. This, at least, appears to
be the view of the Commission, as expressed by the adoption of Rule
146.

16. See Erwin at 132-43.
17. Hill York Corp. v. American Int'l Franchises, Inc., 448 F.2d 680, 689 n.8

(5th Cir. 1971).
18. Section 4 of the Securities Act of Nebraska, NEB. REV. STAT. § 8-1104 (Reissue

1970), requires registration of all offers to sell and sales of securities unless an exemp-
tion is available. Section 11(9) of the Securities Act of Nebraska, NEB. REV. STAT.
§ 8-1111(9) (Supp. 1973), provides an exemption for transactions entered into pur-
suant to an offer directed to not more than ten persons.
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Rule 146 permits an unlimited number of offers to sell securities

to be extended to people known in advance to be either (a)
sophisticated enough in business and financial matters to be able to
evaluate the risks for themselves, or (b) able to bear the risk of loss,
and represented by someone sophisticated enough to evaluate ade-
quately the risks on their behalf." In other words, an offer to a

businessman and investor experienced in the industry of the com-
pany whose securities were being offered for sale would be permissi-
ble under the rule regardless of the offeree's current financial condi-
tion - even if he were risking bankruptcy if the venture failed. The
rule would also permit an offer to a wealthy but unsophisticated

widow, provided she relied upon sophisticated investment advice
and could afford to lose what she invested. On the other hand, an
offer to a poor and unsophisticated widow would not be permissible
under the exemption provided by the rule, regardless of who her ad-
visors were and how much they knew about the industry. To let her
invest in an offering made under Rule 146 would give her and all
others involved in the offering an absolute right to get their money
back.

Under Rule 146, it is a valid defense to establish that the seller
reasonably believed on the basis of written representations made to
him by the buyer, among other things, that the buyer was
sophisticated or was able to bear the risk of loss and was adequately
represented.20 The exemption is automatically lost, however, if the
seller is unable to produce evidence of the facts he relied upon in
order to establish these requirements.21 The message is clear: in
order to establish and preserve the Rule 146 exemption, it is
necessary to obtain and keep information on each offeree indicating
that he was qualified to receive an offer.

Undoubtedly one of the most difficult areas under Rule 146 will
be the question of "How sophisticated is 'sophisticated'?" This is a
fact question which would be answered by a jury in any judicial
procee(ling, and one upon which the attorney must make a judgment.
The entire offering is judged by the weakest link, however, so an
offer to eight giant insurance companies and Max the janitor would
be outside the exemption. Lack of sophistication of a single investor
destroys the availability of the exemption. In addition, a jury would

19. Rule 146(d).
20. See Rule 146(d), (e), (h).
21. Id.
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be less likely to set aside an offering if careful control had been
maintained. If fraud or material non-disclosure is present, of course,
the requirements of the rule have not been met in any event.

If the offeree is unsophisticated, an offer to him would still be
permissible under Rule 146 provided he were able to bear the risk of
loss, and were represented by an independent advisor who was
sophisticated. Under appropriate circumstances, an attorney, ac-
countant or investment banker might serve as an adequate advisor,
but the advisor should not be someone who is inexperienced. It is not
the academic degree or the profession that counts under Rule 146, but
the advisor's "knowledge and experience in financial and business
matters" which make him "capable of evaluating the merits and
risks" of the prospective investment. 22 The Commission said in Rule
146 that in determining ability to bear the risk of loss, important con-
siderations would be "whether the offeree could afford to hold un-
registered securities for an indefinite period," and "whether, at the
time of the investment, he could afford a complete loss. '

"23

SALES SEMINARS AND GENERAL ADVERTISING

Under Rule 146, no seminars, investor education meetings, direct
mailings or other means of general solicitation are permitted unless
every person exposed to the information is known in advance to meet
the requisite criteria, and newspaper advertising and the like is
prohibited under all circumstances.2 ' Accurate records must be kept
of all persons attending any seminar, including the basis for believ-
ing that each person present was qualified to receive an offer. Under
the new rule, a single offer to an unqualified person, or inability to
identify all of the offerees, destroys the availability of the exemption.

THIRTY-FIVE SMALL INVESTORS PERMITTED

This article has discussed the number of offers which may be ex-
tended under Rule 146; it now examines the number of sales which
may be consummated. Rule 146 actually permits an unlumited
ntllher of sales to be consummated, provided not more than

22. Rule 146(d).
23. See the synopsis of Section (d) of Rule 146 contained in SEC Securities Act

Release No. 5487 (Apr. 23, 1974).
24. Rule 146(c).
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thirty-five are made which are under $150,000 in amount (payable in
cash).21 In the normal private placement, the $150,000 investor is rare,
but a $500,000,000 nuclear power plant could presumably be syn-
dicated among over 3,000 institutional investors on a "private" basis
under Rule 146, provided none invested less than $150,000. In most in-
stances, however, the magic thirty-five will be the limit.

In counting the thirty-five investors, the rule specifically excludes
spouses and relatives sharing the same household, and certain
related corporations and trusts. 26 Corporations, partnerships and cer-
tain other entities are counted as one purchaser unless formed for
the purpose of acquiring the securities offered." However, in the
case of a bank trust department or investment manager purchasing
for discretionary trust accounts, each trust or each client is counted
individually.

It is obvious that the limitation of thirty-five purchasers could
easily be exceeded through immediate resales by the purchasers if
some restrictions were not present. Consequently, each purchaser
must agree in writing that he is purchasing for investment and will
not resell in violation of the securities laws. In addition, it is impor-
tant to be aware that Rule 146 is not available for resales by holders,
but only for initial sales by issuers. 2

1

Under the rule as originally proposed, there was a requirement
that a Form 146 be filed with the Commission in the event sales in any
twelve-month period aggregated over $500,000.3° This requirement
was deleted when the rule was put in final form, and no report is re-
quired. The Commission has the reporting requirement under ad-
visement, however, and if there are many abuses of the rule, it may
reconsider this position.

FULL DISCLOSURE MUST BE MADE

All offerees must be furnished, in the words of Rule 146, with all
of the information which Schedule A to the Securities Act of 1933
would require to be included in a registration statement,3 ' and, in the

25. Rule 146(g).
26. Rule 146(g) (2) (i) (a)-(c).
27. Rule 1 4 6 (g) (2) (i) (d) (ii).
28. Id.
29. See Rule 146, preliminary note 6.
30. SEC Securities Act Release No. 5336 (Nov. 28, 1972). The requirement was

preserved in the first revision of Rule 146, SEC Securities Act Release No. 5430
(Oct. 15, 1973).

31. Rule 146(e).
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words of the United.States Supreme Court, with all the facts "a rea-
sonable investor might have considered ... important in the
making of . . . [his investment] decision. '

-32 Whether there
is any difference in these two tests is difficult to say, but it is clear
that a Rule 146 placement depends upon the prepar-
ation of an extensive private placement memorandum.
The courts have said that an investor, no matter how
sophisticated, cannot bring his sophisticated analytical talents to
bear upon an issue of securities if full disclosure has not been made
to him.33 Those unfamiliar with the extensive preparation of private
placement memorandums should not drag one out of the file that was
used ten years ago. It would appear that over the past five years, the
amount of disclosure in a private placement memorandum has grown
geometrically along with the number of private placements which
end up being set aside in the courts for securities violations. 3'

Rule 146 does permit a formalized private placement memoran-
dum to be dispensed with in the case of a close family or employment
relationship which gives the offeree "access" to the information.35
Thus, an executive officer or comptroller of a company might be per-
mitted to qualify for an offer without a private placement memoran-
dum. Similarly, access to information in lieu of a private placement
memorandum may suffice in the case of relative disparity of
economic bargaining power between the offeree and the offeror. For
example, if General Motors Corporation makes an investment in the
Omaha Widget Works, GM would be presumed able to protect itself.
When dealing with private placements in the normal course, such as
a private sale of equity capital for a new corporation or the syndica-
tion of a small apartment building, however, a private placement
memorandum is necessary.

WHAT CONSTITUTES "AN OFFERING"?

Rule 146 permits an issuer to make up to thirty-five sales in
any single offering. The question arises as to what constitutes an

32. Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972). This
is the Supreme Court's statement as to what the federal securities laws require in the
case of all offerings (public or private) in order to comply with the anti-fraud provi-
sions of the federal securities laws.

33. See, e.g., Henderson v. Hayden, Stone Inc., 461 F.2d 1069, 1072 (5th Cir.
1972); Hill York Corp. v. American Int'l Franchises, Inc., 448 F.2d 680, 690 (5th
Cir. 1971).

34. See generally Erwin at 132, 135-38.
35. Rule 146(e).
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"offering." Under the rule as initially proposed, there can be no
more than thirty-five persons who purchase securities of the issuer of
the same or a similar class within any twelve-month period.36 The
Commission decided that this test was too rigid, and in the new rule
has provided that sales will not be integrated provided that during
the six-month period immediately preceding and immediately
following the offering, no offers or sales of securities of the same or a
similar class have been made." In other words, two offerings
separated by six months in which no offers are made will be treated
as separate for the purposes of Rule 146.

If offers or sales have occurred during either of such six-month
periods, the question of whether the sales are integrated into the
offering is resolved through application of the Commission's
traditional guidelines concerning integration of offerings .3 Borrow-
ing a term from the Internal Revenue Service, the Commission has
referred to this six-month moratorium before and after the offering
as a "safe harbor."39 But it is not absolutely necessary to establish this
safe harbor in order to prevent two otherwise distinct offerings from
being integrated. One may still fall back upon the traditional integra-
tion rules to establish that the offerings were separate and distinct.

BROKER-DEALER REGISTRATION REQUIREMENTS

It should be realized that in addition to state securities
registration, both federal and state broker-dealer registration may be
required for persons engaged in making private placements under
some circumstances. A "dealer" is one who is "engaged in the
business" of selling securities,4° and it does not make any difference

36. SEC Securities Act Release No. 5336 (Nov. 28, 1972). The requirement was
preserved in the first revision of Rude 146, SEC Securities Act Release No. 5430
(Oct. 15, 1973).

37. Rule 146(b).
38. The guidelines as to when offerings are integrated are set forth in SEC Securi-

ties Act Release No. 4552 (Nov. 6, 1962).
39. See SEC Securities Act Release No. 5487 (Apr. 23, 1974), a synopsis of Rule

146(b).
40. Section 3(a) (5) of the Securities Exchange Act of 1934 [15 U.S.C. § 78c(a) (5)

(1970)] defines a dealer as follows:
The term "dealer" means any person engaged in the business of
buying and selling securities for his own account, through a
broker or otherwise, but does not include a bank, or any per-
son insofar as he buys or sells securities for his own account,
either individually or in some fiduciary capacity, but not as a
part of a regular business.
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whether those securities are registered under the Securities Act of
1933, or are sold under an exemption. If a single private placement is
sold to thirty-five investors, that would normally be a transaction in-
cidental to the normal business of the issuer. However, if a person
spends full time organizing and selling Rule 146 placements, and he
puts together 100 of them in a year, he has probably sold more
securities than some stock brokerage firms. How much dealing in
private offerings is permitted before a person becomes a "dealer" re-
quired to register with the Commission has never been determined
with any degree of specificity, but broker-dealer registration is a
problem of which anyone who contemplates doing multiple Rule 146
placements should be cognizant."

MULTI-STATE REGISTRATION

While Rule 146 offerings cannot presently escape the re-
quirements of state securities registration in most states for the
reasons discussed below, there is nothing to prevent registration
from being undertaken in more than one state. An offering could be
qualified for sale under the state securities laws of Nebraska, Kan-
sas, Colorado, Missouri and Wyoming, for example, and still never be
registered under the Securities Act of 1933, even though it would be
burdensome to register in five states to make thirty-five sales. The
federal exemption for the transaction would be based not upon the
intrastate offering exemption from securites registration (as are most
offerings registered with state administrators only), but upon the
Rule 146 exemption. Presumably there would be nothing to prevent
making an isolated sale to a person resident in yet a sixth state, local
laws permitting. Thus, the flexibility of the offering is greatly
enhanced. The perennial problem under the intrastate offering ex-
emption is that someone in another state wants to invest $10,000, but
he cannot do so without destroying the exemption. Rule 146 presents
no such prol)lem, provided all investors are sophisticated.

41. For a treatment of this problem in a specialized area, see Augustine & Fass,
Broker-Dealer Licensing in the Field ol Real Estate Syndication, 29 Bus. LAw. 369
(1974). Most of the comments contained in this article would also apply to those
engaged in multiple private placements of corporate securities.
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STATE REGISTRATION REQUIREMENTS

While Rule 146 represents a definite relaxation of the re-
quirements of private placements at the federal level, in most cases
state securities registration will still be required. The Uniform
Securities Act,42 in effect in Nebraska43 and a majority of states,
limits the number of offers which may be extended in any twelve-
month period to ten.4 4 In the case of new ventures, the Uniform
Securities Act also permits ten pre-organizational subscriptions to be
given away without consideration,4 so that up to twenty investors are
possible in any twelve-month period in the unlikely event that every
offer is accepted and ten investors enter without consideration. It has
been held that it takes a very minimal type of contact to constitute
"an offer." The term "offer" has been said to include even a
"preliminary negotiation or conversation" for the purpose of "ascer-

taining which of various possible purchasers would be willing to
accept an offer. " 4 ° It has also been suggested that an offer

materializes as soon as the issuer is identified and his desire to ob-
tain capital is made known.47

NEED TO AMEND THE SECURITIES ACT OF NEBRASKA

It has been said of Nebraska law that:

IPIresent Nebraska laws governing the raising of capital for
business ventures are unduly restrictive and detrimental to
the small businessman ....

It is estimated that more people are presently violating the
law than are complying with it.4 °

42. UNIFORM SECURITIES ACT §§ 101 et seq. [1 CCH BLUE SKY L. REP. 4900
et, seq. (1956) ].

43. Securities Act of Nebraska, NEB. REV. STAT. §§ 8-1101 et seq. (Reissue 1970).
44. UNIFORM SECURITIES ACT § 402(b) (9) [1 CCH BLUE SKY L. REP. 7 4932

(1956)]; Securities Act of Nebraska § 11(9), NEB. REV. STAT. § 8-1111(9) (Supp.
1973).

45. UNIFORM SECURITIES ACT § 402(b) (10) [1 CCH BLUE SKY L. REP. 4932
(1956)]; Securities Act of Nebraska § 11(10), NEB. REV. STAT. § 8-1111(10) (Supp.
1973).

46. 2 GOLDBERG, PRIVATE PLACEMENTS AND RESTRICTED SECURITIES § 2.3(b), at
2-13 to -17 (1972) ; 4 L. Loss, SECURITIES REGULATION 2632 n.48a (Supp. 1969)
SEC Securities Act Release Nos. 4552 (Nov. 6, 1962) & 285 (Jan. 24, 1935).

47. 2 GOLDBERG, PRIVATE PLACEMENTS AND RESTRICTED SECURITIES § 2.3(b), at
2-14 n.29 (1972).

48. Editorial Opinion, THE NEBRASKA TRANSCRIPT, April, 1973, at 1.
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When a man seeking to raise capital for his business may not con-
tact more than ten persons in Nebraska without registering his
securities under Section 4 of the Securities Act of Nebraska, register-
ing his company as an issuer-dealer under Section 3 of the Securities
Act of Nebraska, and registering any others who may make sales for
him as agents, how many corporate lawyers can honestly say that
they do not have clients who have violated the law? In the author's
view, the existing law continues to exist only because it is seldom en-
forced and lawyers and businessmen are frequently unaware of how
restrictive the requirements are.

It has been noted that unduly restrictive requirements on the flow
of private investment capital have resulted from narrow construction
of the private placement exemption, and this is one reason Rule 146
was adopted.49 There can be no doubt that the development of new
business enterprises in Nebraska is hampered by a rule which
prohibits a businessman from approaching more than ten prospec-
tive investors without securities registration, and either the employ-
ment of a broker-dealer or registration as an issuer-dealer.

With the advent of Rule 146, it is time for Nebraska to re-examine
its private placement exemption. Iowa enacted a new law in
response to Rule 146 which permits an unlimited number of offers to
be extended and up to thirty-five sales to be made in any twelve-
month period, provided a report is filed with the Commissioner of In-
surance within thirty days after the tenth sale has been made, and
certain other requirements are complied with.5G Georgia has enacted
a similar law permitting an unlimited number of offers and up to
thirty-five sales in any twelve-month period, provided no remunera-
tion is paid and certain other conditions have been met.,'

In their haste to beat the Commission to the punch, both states
ended up with the Commission's rejected "thirty-five sales in any
twelve-month period" test rather than the "clean six-months before
and after" test which was adopted in the final rule. More impor-
tantly, both states seem to have missed the essence of the rule, which

49. Statement of William J. Casey, then chairman of the Securities and Exchange
Commission, accompanying the release of proposed Rule 146, CCH FED. SEc. L. REP.

79,108, at 82,396 (1972).
50. IOWA CODE ANN. § 502.5(15) (Cum. Pamphlet 1974), as amended by the

1974 Iowa General Assembly (House File 1432, Senate File 1279, Mar. 8, 1974).
51. Georgia Securities Act of 1973 § 9(m), GA. CODE ANN. § 97-109(m) (Spec.

Supp. 1973). The history of this amendment is discussed in Trotter & Poe, A Survey
of the Georgia Securities Act of 1973, 10 GA. ST. B. J. 219 (Nov. 1973).

(Vol. 7



RULES 146 AND 147

is that all offers be confined to qualified investors and that full dis-
closure be made. Both of these concepts are lacking in the new Iowa
and Georgia exemptions. The investor protection aspects of Rule 146
seem to have been lost, and Iowa's notification requirement seems
more of a trap for the unwary than an effective means of investor
protection. This is because an innocent failure to file a report of
sales permanently and irrevocably voids the exemption.62 The Com-
mission dropped its reporting requirement in the final version of the
rule, and perhaps Iowa would have done the same had it waited to
view the final federal product.

It makes little sense to have dual rules governing what a "private"
sale of securities is. From the standpoint of investor protection, it is
better to permit thirty-five sales to be made to sophisticated people
where full disclosure is made and other conditions are imposed, than
to permit ten offers to be made to gullible and unsophisticated people
intrigued with a get-rich-quick scheme. But a legislature probably
could not codify a rule as complex as Rule 146, nor could it
appropriate as much money as does the federal government to ad-
minister the development of the rule.

Accordingly, it is suggested, at least with respect to Rule 146, that
Nebraska adopt the approach which certain other states discussed
below have adopted, and make Nebraska law correspond to federal
law.

Section 22 of the Securities Act of Nebraska already makes
reference to coordination with related federal regulation:

Sections 8-1101 to 8-1124 [the Securities Act of Nebraska]
shall be so construed as to effectuate its general purpose to
make uniform the law of those states which enact it and to
coordinate the interpretation and administration of Sections
8-1101 to 8-1124 with the related federal regulation.63

Nevada is one of the states which provides general exemptions
from securities registration which are dependent upon federal
regulations. The Nevada Blue Sky Law exempts from securities and
broker-dealer registration:

52. IOWA CODE ANN. § 502.5(15) (Cum. Pamphlet 1974), as amended by the
1974 Iowa General Assembly (House File 1432, Senate File 1279, Mar. 8, 1974).

53. NEB. REV. STAT. § 8-1122 (Reissue 1970).
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such offerings as are . . exempt from registration
thereunder [under the Securities Act of 19331 other than by
reason of the intrastate character thereof. 4

Similarly, the Connecticut Securities Act exempts from the
',)rovisions of the statute:

any corporation: . . . (E) when selling or offering for sale its
own securities in a transaction not involving any public offer-
ing within the meaning of section 4(2) of the Federal
Securities Act of 1933, presently constituted as section
77(d)(2) of title 15 of the United States Code . . ..

The Nevada approach is very broad, and might result in making
some unintended changes in the Securities Act of Nebraska. The
Connecticut approach, however, seems eminently reasonable except
that it should provide an exemption for all issuers, not just for cor-
porations.

It should be noted that the American Law Institute is currently
working on a new Federal Securities Code, which would replace the
Securities Act of 1933, and which is expected to be ready for in-
troduction into Congress in 1975 or 1976.6 Accordingly, it would be
desirable to make it clear when adopting any new statute that a
parallel approach between federal and state law is to be maintained
even if the federal law were to be changed. The following would be a
workable new exemption which could be added as a new paragraph
(15) to Section 1151 of the Securities Act of Nebraska:

Except as hereinafter in this section expressly provided,
sections 8-1103 to 8-1109 of this act shall not apply to any of the
following transactions:

(15) Any transaction by an issuer not involving any public
offering, provided that this section shall be construed in
order to achieve uniformity with interpretations of related
federal statutory provisions, as such interpretations shall
from time to time exist.

54. Nevada Blue Sky Law, NEV. REV. STAT. § 90.075 (1973).
55. CONN. GEN. STAT. ANN. § 36-322(a) (6) (1969).
56. Loss, Reporter's Introductory Memorandum to Federal Securities Code, Tenta-

tive Draft No. 2 (Amer. L. Inst., March, 1973).
57. NEB. REV. STAT. § 8-1111 (Supp. 1973).
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It should be noted that the Uniform Securities Act gives the ad-
ministrator of the state securities law the power to limit or restrict the
private offering exemption, in the following language:

[Blut the [Administratorl may by rule or order, as to any
security or transaction ... , withdraw or further condition
this exemption, or increase or decrease the number of
offerees permitted, or waive the conditions [imposed upon
the exemption].58

The legislature rejected this language when the Securities Act of
Nebraska was initially enacted. If, however, it were felt that ad-
ditional control were needed, the section proposed above for
Nebraska could add the following clause:

. . . , except that the director may, by rule or order, further
limit or condition this exemption.

In the author's view, however, this additional limiting language
should not be added since the private placement exemption at the
federal level has been the subject of extensive interpretation by both
the Commission and the courts, and if each state were to adopt its
own rules relative to what constitutes a private placement of
securities, the law would become substantially more complex than it
needs to be.

OTHER RULE 146 REQUIREMENTS

Before leaving the Commission's new Rule 146 and turning to
Rule 147, the author emphasizes that this article has only attempted
to hit the highlights. Rule 146 is quite complicated, and there are
numerous other requirements, definitions and interpretations con-
tained in the rule which will be of interest in some situations. This ar-
ticle should not be taken as a guide which is comprehensive enough
to be relied upon for making a Rule 146 placement without reviewing
the entire rule, which follows this article as Appendix A. A copy of
the Commission's release issued at the time Rule 1-46 was adopted,

58. UNIFORM SECURITIES ACT § 402(b) (9) [1 CHH BLUE SKY L. REP. 4932
(1956)].
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which further interprets the rule, may be obtained free of charge
from the Commission.59

RULE 147

Commission Rule 147 does not represent the revolution in the law
which Rule 146 does. Nevertheless, it is an important rule, in that it
will become the standard for intrastate offerings. Again, it should be
remembered that a statutory exemption is provided for intrastate
offerings,1° and failure to comply with Rule 147 does not preclude es-
tablishing the statutory exemption."

RESIDENCE OF PURCHASERS

In order to qualify for the intrastate offering exemption under
new Rule 147, all offers, as well as all sales, must be confined to bona
fide residents of the state in which the offering is made, and all
purchasers must sign a written representation of their residence. °2

The Commission has previously made it clear, however, that written
representations alone are not sufficient, and some additional
evidence should be obtained.83 Indicia of bona fide residence might
include telephone listings, voter registrations and drivers' licenses,
all of which are reasonably easy to verify. Military personnel do not
satisfy the residence requirement merely because they are stationed
in the state;14 their legal domicile would control. The same rule is
probably true for students and other temporary residents. In ad-
dition, if a person purchases securities as an agent for other persons,
the principals must also be residents of the state.65 If the offeree or
purchaser is a business organization, its residence is the state in
which it has its principal office (not the state of its formation or incor-
poration), unless it was organized specifically to acquire securities in
the offering, in which case it would be deemed to be a resident of the
state only if all of the beneficial owners were residents of the state.66

59. Request SEC Securities Act Release No. 5784 (Apr. 23, 1974), from the
Publications Unit, Securities and Exchange Commission, 500 North Capitol Street,
Washington, D.C. 20549.

60. Securities Act of 1933 § 3(a)(11), 15 U.S.C. § 77c(a) (11) (1970).
61. Rule 147, preliminary note 1.
62. Rule 147(d).
63. SEC Securities Act Release No. 4434 (Dec. 6, 1961).
64. Id.
65. Id.
66. Rule 147(d) (1),(3).
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Thus, a Delaware corporation could be a purchaser in a Nebraska
offering under Rule 147, if its principal office were maintained in
Nebraska.

DOMICILE OF SELLER

If the seller is a corporation, it must be incorporated in, and must
have its principal office in, the state in which the offering is being
made.7 Although a Delaware corporation having its principal office
in Nebraska can be a purchaser in a Rule 147 offering, it cannot be a
seller. In the case of partnerships, the partnership must be organized
under the laws of, and must have its principal office in, the state in
which the offering is made.6" In the rule as originally proposed, all
general partners had to be residents of the state in which the offering
was to be made,6" but this requirement was eliminated in the final
draft.

In addition to the above requirements, a business may not make
an intrastate offering in any state in reliance upon Rule 147 unless:

(1) it derives at least 8007o of its revenues from that state;
(2) it has at least 80% of its assets located in that state; and
(3) at least 80 % of the proceeds of the offering are to be

used in that state.7 0

The adoption of these definitive requirements is one of the unique
features of Rule 147 in contrast to the pre-existing law.

LIMITATIONS ON RESALES

One of the most dramatic departures of Rule 147 from pre-existing
law is the requirement that there be no resales outside the state for a
period of nine months after the offering has ceased." Thus, if the
offering takes six months to complete, the first shares sold could not
be resold outside the state for a period of fifteen months. As a prac-
tical matter, the only way of enforcing this requirement is to require

67. Rule 147(c).
68. Id.
69. SEC Securities Act Release No. 5349 (Jan. 8, 1973).
70. Rule 147(c) (2).
71. Rule 147(e).
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the purchasers to represent in writing that they will not resell their
sCcurities outside the state for the required time, and Rule 147 re-
quires that investors be advised in writing that their securities will
not be transferred if transfer is requested.- In order to perfect the
exemption, the issuer is required to place a legend on the certificate
or other document evidencing the security stating that the securities
have not been registered under the Securities Act of 1933, and stating
the limitations on resale." The issuer is also required to issue stop
transfer instructions to the transfer agent, or make a notation in its
own corporate records if it transfers its own shares that the shares
are subject to transfer restrictions.14

INTEGRATION OF OFFERINGS

Rule 147 applies to intrastate offerings only, and if other offerings
are integrated into the intrastate offering, the exemption may be
lost. 7 In other words, if a company has made a private placement one
month before the offering commences, and a domiciliary in another
state is one of the purchasers, the private offering might be deemed
to be part of the integrated plan of financing, and the intrastate offer-
ing exemption lost, even for the sales which were effected within the
state.

Similarly, it is not possible to make an offering on an intrastate
basis, and thereafter file a registration statement with the Commis-
sion and offer on an interstate basis before the first intrastate offer-
ing has come to rest. If the offerings are integrated, the second offer-
ing will not be permitted.7"

The rules as to integration are the same ones which are followed
in determining whether Rule 146 offerings should be integrated, and
are the same ones which the Commission utilizes for all other pur-
poses under the Securities Act of 1933 when the question of integra-
tion becomes relevant. Offerings may be regarded as a part of the
same issue and thus integrated if any one or more of the following
factors are present:

(1) the offerings are part of a single plan of financing;

72. Rule 147(f) (3).
73. Rule 147(f) (1).
74. Id.
75. Rule 147, preliminary note 3.
76. Id.
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(2) the offerings involve the issuance of the same class of
securities;

(3) the offerings are made at or about the same time;
(4) the same type of consideration is received; or

(5) the offerings are made for the same general purpose.7 7

Rule 147 does provide, however, the same safe harbor which Rule
146 provides. Offerings are not deemed to be integrated if during the
six-month period immediately preceding and immediately follow-
ing the issue, there have been no offers made to sell securities of the
same or a similar class.7 Thus, it would presumably be possible to do
a federally registered offering six months after the intrastate offering
was completed.

MISCELLANEOUS PROVISIONS

Rule 147 is available for offers and sales of securities by the issuer
only." It is not available for offers and sales of securities by
shareholders.

Rule 147 is not available if it is part of a scheme to make interstate
offers or sales of securities, even though all of the offerings may be in
technical compliance with the rule. 8°

Generally, an intrastate offering will be undertaken by means of a
prospectus or offering circular which has been cleared for use by a
state securities administrator. It should never be forgotten, however,
that the federal anti-fraud provisions do apply to intrastate
offerings,"1 and that these provisions require disclosure of every fact
which a "reasonable investor might [consider important in making
his investment decision."82 Accordingly, great care should be taken
in any intrastate distribution - whether or not registered with state
officials - to ensure that full and complete disclosure has been made

77. These requirements are discussed briefly in Rule 147, but are discussed in
more detail in SEC Securities Act Release No. 4552 (Nov. 6, 1962).

78. Rule 147(b) (2).
79. Rule 147, preliminary note 4.
80. Rule 147, preliminary note 3.
81. Section 12(2) of the Securities Act of 1933 [15 U.S.C. § 771(2) (1970)]

makes specific reference to the fact that offerings exempt under certain provisions
of Section 3 of the Securities Act of 1933 [15 U.S.C. § 77c (1970)], including the
intrastate offering exemption, are not exempt from the anti-fraud provisions. Other
anti-fraud provisions are contained in the Securities Exchange Act of 1934, especially
Section 10(b) [15 U.S.C. § 78j(b) (1970)], which act does not contain an intra-
state offering exemption of any nature.

82. Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972).

1974)



CREIGHTON LAW REVIEW

to investors.
It is also important to note that the burden of establishing the Rule

147 exemption is on the person seeking to claim it, which is also the
case in Rule 146 offerings.13

CONCLUSION

Rules 146 and 147 provide new guidelines for private offerings
and for intrastate offerings of securities. Rule 146, certainly, is more
dramatic in its approach, in that it introduces a new exemption which
did not exist before, making it possible for the first time to make an
unlimited number of offers to sell securities under federal law
without securities registration.

Rule 146 represents an ideal vehicle for putting together business
ventures requiring a moderate amount of capital, or syndicating
aparlment projects or other real estate ventures among a small num-
ber of persons. Rule 146 creates a whole new dimension in the sale of
stock or the syndication of real estate, and provides relief for the his-
torically troublesome transaction which is too small to register for
public sale, and too large to put together privately among friends
and ac(quaintances under the statutory private placement exemption
as inlerl)reted by the courts.

It has always seemed as if ten persons rejected any offer for each

person who accepted, and by providing for an unlimited number of
offers to sophisticated investors, the Commission has made it

significantly easier for persons seeking capital to come into contact
with persons having capital to invest. At the same time, the needs of
investor protection are well served, since the exemption provided by
Rule 146 cannot be established in the absence of full disclosure to in-
vestors, and it cannot be established if offers are made to persons
who are not qualified investors, either capable of analyzing the facts
for themselves, or represented by someone who can.

With the advent of Rule 146, the time has come to reexamine
Nebraska's unduly restrictive private placement exemption. Rule 146
is far too complex to codify in any statute, and it will undoubtedly go
through an evolutionary process. It makes no more sense to have
separate sets of rules governing the sale of securities privately at the

83. The burden of proof is always on the defendant to establish an exemption
from registration under the securities laws. SEC v. Ralston Purina Co., 346 U.S. 119,
126 (1953).
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federal level and at the state level, than it would to have a state and
federal income tax code. The legislature should adopt the same
approach which it adopted in the income tax area, which is to incor-
I)orate substantially the federal requirements by reference. If it
were felt that additional control were needed, the administrator of
the state law could be given the power to limit or restrict the exemp-
tion, although this might only serve to introduce an unnecessary de-
gree of complexity.

In contrast to Rule 146, Rule 147 does not create any new exemp-
tion, but is merely interpretative in nature. Rule 147 is useful where
somewhat larger offerings are contemplated than those which may
be put together among thirty-five investors, but all offers and sales
must be limited to the state in which the issuer is domiciled, does its
business, and in which the proceeds are to be spent. It must always
I)e remembered that the federal law which requires that every fact
must be disclosed which a reasonable investor might consider impor-
tant in making his investment decision pertains as well to intrastate
offerings as to registered offerings. Accordingly, care should always
be taken to ensure that substantially the same information is made
available to investors which a registration statement filed under the
Securities Act of 1933 would provide, even if the offering is intrastate
in character.
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APPENDIX A

RULE 146

TRANSACTIONS BY AN ISSUER DEEMED NOT TO INVOLVE

ANY PUBLIC OFFERING

1. The Commission recognizes that no one rule can adequately
cover all legitimate private offers and sales of securities. Transac-
tions by an issuer which do not satisfy all of the conditions of this rule
shall not raise any presumption that the exemption provided by Sec-
tion 4(2) of the Act is not available for such transactions. Issuers
wanting to rely on that exemption may do so by complying with ad-
ministrative and judicial interpretations in effect at the time of the
transactions. Attempted compliance with this rule does not act as an
election; the issuer can also claim the availability of Section 4(2) out-
side the rule.

2. Nothing in this rule obviates the need for compliance with any
applicable state law relating to the offer and sale of securities.

3. Section 5 of the Act requires that all securities offered by the
use of mails or other channels of interstate commerce be registered
with the Commission. Congress, however, provided certain exemp-
tions in the Act from such registration provisions where there was no
practical need for registration or where the public benefits of
registration were too remote. Among these exemptions is that provid-
ed by Section 4(2) of the Act for transactions by an issuer not in-
volving any public offering. The courts and the Commission have
interpreted the Section 4(2) exemption to be available for offerings
to persons who have access to the same kind of information that reg-
istration would provide and who are able to fend for themselves.
The indefiniteness of such terms as "public offering", "access" and
"fend for themselves" has led to uncertainties with respect to the
availability of the Section 4(2) exemption. Rule 146 is designed to
provide, to the extent feasible, objective standards upon which
responsible businessmen may rely in raising capital under claim of
the Section 4(2) exemption and also to deter reliance on that exemp-
tion for offerings of securities to persons who need the protections af-
forded by the registration process.
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In order to obtain the protection of the rule, all its conditions must
be satisfied and the issuer claiming the availability of the rule has the
burden of establishing, in an appropriate forum, that it has satisfied
them. The burden of proof applies with respect to each offeree as
well as each purchaser. See Lively v. Hirschfeld, 440 F. 2d 631 (10th
Cir. 1971). Broadly speaking, the conditions of the rule relate to
limitations on the manner of the offering, the nature of the offerees,
access to or furnishing of information, the number of purchasers, and
limitations on disposition.

The term "offering" is not defined in the rule. The determination
as to whether offers, offers to sell, offers for sale, or sales of
securities are part of an offering (i.e., are deemed to be "integrated")
depends on the particular facts and circumstances. See Securities
Act Release No. 4552 (November 6, 1962) [ 27701. All offers, offers
to sell, offers for sale, or sales which are part of an offering must
meet all of the conditions of Rule 146 for the rule to be available.
Release 33-4552 indicates that in determining whether offers and
sales should be regarded as a part of a larger offering and thus should
be integrated, the following factors should be considered:

(a) whether the offerings are part of a single plan of financ-
ing;
(b) whether the offerings involve issuance of the same class
of security;
(c) whether the offerings are made at or about the same time;
(d) whether the same type of consideration is to be received;
and
(e) whether the offerings are made for the same general pur-
pose.

4. Rule 146 relates to transactions exempted from Section 5 by Sec-
tion 4(2) of the Act. It does not provide an exemption from the anti-
fraud provisions of the securities laws or the civil liability provisions
of Section 12(2) of the Act or other provisions of the securities laws,
including the Investment Company Act of 1940.

5. Clients of an investment adviser, customers of a broker or
dealer, trusts administered by a bank trust department or persons
with similar relationships shall be considered to be the "offerees" or
"purchasers" for purposes of the rule regardless of the amount of dis-
cretion given to the investment adviser, broker or dealer, bank trust
department or other person to act on behalf of the client, customer
or trust.
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6. The rule is available only to the issuer of the securities and is
not available to affiliates or other persons for sales of the issuer's
securities.

7. Finally, in view of the objectives of the rule and the purposes
and policies underlying the Act, the rule is not available to any issuer
with respect to any transactions which, although in technical com-
pliance with the rule, are part of a plan or scheme to evade the
registration provisions of the Act. In such cases registration pursuant
to the Act is required.

RULE 146

(a) Definitions. The following definitions shall apply for purposes
of this rule.

(1) Offeree Representative. The term "offeree representative"
shall mean any person or persons, each of whom the issuer and any
person acting on its behalf, after making reasonable inquiry, have
reasonable grounds to believe and believe satisfies all of the follow-
ing conditions:

(i) is not an affiliate, director, officer or other employee of the
issuer, or beneficial owner of 10 percent or more of any class of the
equity securities or 10 percent or more of the equity interest in the
issuer, except where the offeree is:

(a) related to such person by blood, marriage or adoption, no more
remotely than as first cousin;

(b) any trust or estate in which such person or any persons related
to him as specified in subdivision (a) or (c) collectively have 100 per-
cent of the beneficial interest (excluding contingent interests) or of
which any such person serves as trustee, executor, or in any similar
capacity; or

(c) any corporation or other organization in which such person or
any persons related to him as specified in subdivision (a) or (b)
collectively are the beneficial owners of 100 percent of the equity
securities (excluding directors' qualifying shares) or equity interests;

(ii) has such knowledge and experience in financial and business
matters that he, either alone, or together with other offeree represen-
tatives or the offeree, is capable of evaluating the merits and risks of
the prospective investment;

(iii) is acknowledged by the offeree, in writing, during the course
of the transaction, to be his offeree representative in connection with
evaluating the merits and risks of the prospective investment; and
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(iv) discloses to the offeree, in writing, prior to the acknowledg-
ment specified in subdivision (iii), any material relationship
between such person or its affiliates and the issuer or its affiliates,
which then exists or is mutually understood to be contemplated or
which has existed at any time during the previous two years, and any
compensation received or to be received as a result of such
relationship.

NOTE 1: Persons acting as offeree representatives should
consider the applicability of the registration and anti-fraud
provisions relating to brokers and dealers under the
Securities Exchange Act of 1934 and relating to investment
advisers under the Investment Advisers Act of 1940.

NOTE 2: The acknowledgment required by subdivision
(iii) and the disclosure required by subdivision (iv) must be
made with specific reference to each prospective investment.
Advance blanket acknowledgment, such as for "all securities
transactions" or "all private placements", is not sufficient.

NOTE 3: Disclosure of any material relationships between
the offeree representative or its affiliates and the issuer or its
affiliates does not relieve the offeree representative of its
obligation to act in the interest of the offeree.

(2) Issuer. The definition of the term "issuer" in Section 2(4) of the
Act shall apply, provided that notwithstanding that definition, in the
case of a proceeding under the Bankruptcy Act, the trustee, receiver,
or debtor in possession shall be deemed to be the issuer in an offer-
ing for purposes of a plan of reorganization or arrangement, if the
securities offered are to be issued pursuant to the plan, whether or
not other like securities are offered tinder the plan in exchange for
securities of, or claims against, the debtor.

(3) Affiliate. The term "affiliate" of a person means a person that
directly or indirectly through one or more intermediaries, controls,
or is controlled by, or is under common control with such a person.

(4) Material. The term "material" when used to modify
",relationship" means any relationship that a reasonable investor
might consider important in the making of the decision whether to
acknowledge a person as his offeree representative.

(b) Conditions to be Met. Transactions by an issuer involving the
offer, offer to sell, offer for sale or sale of securities of the issuer that
are part of an offering that is made in accordance with all the con-

1974)



CREIGHTON LAW REVIEW

ditions of this rule shall be deemed to be transactions not involving
any public offering within the meaning of Section 4(2) of the Act.

(1) For purposes of this rule only, an offering shall be deemed not
to include offers, offers to sell, offers for sale or sales of securities of
the issuer pursuant to the exemptions provided by Section 3 or Sec-
tion 4(2) of the Act or pursuant to a registration statement filed under
the Act, that take place prior to the six-month period immediately
preceding or after the six-month period immediately following any
offers, offers for sale or sales pursuant to this rule, provided, that
there are during neither of said six-month periods any offers, offers
for sale or sales of securities by or for the issuer of the same or
similar class as those offered, offered for sale or sold pursuant to the
rule.

NOTE: In the event that securities of the same or similar
class as those offered pursuant to the rule are offered,
offered for sale or sold less than six months prior to or subse-
quent to any offer, offer for sale or sale pursuant to the rule,
see Preliminary Note 3 hereof as to which offers, offers to
sell, offers for sale or sales may be deemed to be part of the
offering.

(c) Limitations on Manner of Offering. Neither the issuer nor any
person acting on its behalf shall offer, offer to sell, offer for sale, or
sell the securities by means of any form of general solicitation or
general advertising, including but not limited to, the following:

(1) Any advertisement, article, notice or other communication
published in any newspaper, magazine or similar medium or broad-
cast over television or radio;

(2) Any seminar or meeting, except that if subparagraph (d) (1) is
satisfied as to each person invited to or attending such seminar or
meeting, and, as to persons qualifying only under subdivision
[d)(1)(ii), such persons are accompanied by their offeree represen-
tative(s), then such seminar or meeting shall be deemed not to be a
form of general solicitation or general advertising; and

(3) Any letter, circular, notice or other written communication, ex-
cept that if subparagraph (d) (1) is satisfied as to each person to whom
the communication is directed and the communication contains an
undertaking to provide the information specified by subparagraph
(e)(1) on request, such communication shall be deemed not to be a
form of general solicitation or general advertising.
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(d) Nature of Offerees. The issuer and any person acting on its
behalf who offer, offer to sell, offer for sale or sell the securities shall
have reasonable grounds to believe and shall believe:

(1) immediately prior to making any offer, either:
(i) that the offeree has such knowledge and experience in finan-

cial and business matters that he is capable of evaluating the merits
and risks of the prospective investment, or

(ii) that the offeree is a person who is able to bear the economic
risk of the investment; and

(2) immediately prior to making any sale, after making reasonable
inquiry, either:

(i) that the offeree has such knowledge and experience in finan-
cial and business matters that he is capable of evaluating the merits
and risks of the prospective investment, or

(ii) that the offeree and his offeree representative(s) together
have such knowledge and experience in financial and business
matters that they are capable of evaluating the merits and risks of the
prospective investment and that the offeree is able to bear the
economic risk of the investment.

(e) Access to or Furnishing of Information.

NOTE: Access can only exist by reason of the offeree's
position with respect to the issuer. Position means an employ-
ment or family relationship or economic bargaining power
that enables the offeree to obtain information from the issuer
in order to evaluate the merits and risks of the prospective in-
vestment.

(1) Either
(i) each offeree shall have access during the course of the transac-

tion and prior to the sale to the same kind of information that is
specified in Schedule A of the Act, to the extent that the issuer
possesses such information or can acquire it without unreasonable
effort or expense; or

(ii) each offeree or his offeree representative(s), or both, shall
have been furnished during the course of the transaction and prior to
sale, by the issuer or any person acting on its behalf, the same kind of
information that is specified in Schedule A of the Act, to the extent
that the issuer possesses such information or can acquire it without
unreasonable effort or expense. This condition shall be deemed to be
satisfied as to an offeree if the offeree or his offeree representative is
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furnished with information, either in the form of documents actually
filed with the Commission or otherwise, as follows:

(a) in the case of an issuer that is subject to the reporting re-
quirements of Section 13 or 15(d) of the Securities Exchange Act of
1934:

(1) the information contained in the annual report required to be
filed under the Exchange Act or a registration statement on Form S-1
under the Act or on Form 10 under the Exchange Act, whichever fil-
ing is the most recent required to be filed, and the information con-
tained in any definitive proxy statement required to be filed pur-
suant to Section 14 of the Exchange Act and in any reports or
documents required to be filed by the issuer pursuant to Section
1:3(a) or 15(d) of the Exchange Act, since the filing of such annual
report or registration statement, and

(2) a brief description of the securities being offered, the use of
the proceeds from the offering, and any material changes in the
issuer's affairs which are not disclosed in the documents furnished;

(b) in the case of all other issuers, the information that would be
required to be included in a registration statement filed under the
Act on the form which the issuer would be entitled to use, provided,
however, that if the issuer does not have the audited financial
statements required by such form and cannot obtain them without
unreasonable effort or expense, such financial statements may be
provided on an unaudited basis;

(c) notwithstanding subdivisions (e)(1)(ii) (a) and (b) exhibits re-
quired to be filed with the Commission as part of a registration state-
ment or report need not be furnished to each offeree or offeree
representative if the contents of the exhibits are identified and such
exhibits are available pursuant to subparagraph (e)(2); and

(2) The issuer shall make available, during the course of the trans-
action and prior to sale, to each offeree or his offeree represen-
tative(s) or both, the opportunity to ask questions of, and receive
answers from, the issuer or any person acting on its behalf concern-
ing the terms and conditions of the offering and to obtain any ad-
litional information, to the extent the issuer possesses such informa-

tion or can acquire it without unreasonable effort or expense,
necessary to verify the accuracy of the information obtained pur-
suant to subparagraph (e)(1) above; and

(3) The issuer or any person acting on its behalf shall disclose to
each offeree, in writing, prior to sale:

(i) any material relationship between his offeree represen-
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tative(s) or its affiliates and the issuer or its affiliates, which then ex-
ists or mutually is understood to be contemplated or which has ex-
isted at any time during the previous two years, and any compensa-
tion received or to be received as a result of such relationship;

(ii) that a purchaser of the securities must bear the economic risk
of the investment for an indefinite period of time because the
securities have not been registered under the Act and, therefore, can-
not be sold unless they are subsequently registered under the Act or
an exemption from such registration is available; and

(iii) the limitations on disposition of the securities set forth in sub-
paragraphs (h)(2), (h)(3), and (h)(4) of the rule.

NOTE: Information need not be provided and opportunity
to obtain additional information need not be continued to be
provided to any offeree or offeree representative who, during
the course of the transaction, indicates that he is not in-
terested in purchasing the securities offered, or, except in the
case of any undertaking made pursuant to subparagraph
(c)(3), to whom the issuer or any person acting on its behalf
has determined not to sell the securities.

(f) Business Combinations.
(1) The term "business combination" shall mean any transaction

of the type specified in paragraph (a) of Rule 145 under the Act.
(2) All the conditions of this rule except paragraph (d) and sub-

paragraph (h) (4) shall apply to business combinations.

NOTE: Notwithstanding the absence of a written agree-
ment pursuant to subparagraph (h)(4), any securities ac-
quired in an offering pursuant to paragraph (f) are restricted
and may not be resold without registration under the Act or
an exemption therefrom.

(3) For purposes of paragraph (f) only, the issuer and any person
acting on its behalf, after making reasonable inquiry, shall have
reasonable grounds to believe, and shall believe, at the time that any
plan for a business combination is submitted to security holders for
their approval, that each offeree either alone or with his offeree
representative(s) has such knowledge and experience in financial
and business matters that he is or they are capable of evaluating the
merits and risks of the prospective investment.
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(4) In addition to information required by paragraph (e), the
issuer shall provide, in writing, to each offeree at the time the plan is
submitted to security holders for approval, information about any
t rms or arrangements of the proposed transaction relating to any
security holder that are not identical to those relating to all other
security holders.

(g) Number of Purchasers.
(1) There shall be no more than thirty-five purchasers of the

securities of the issuer from the issuer in any offering pursuant to the
rule.

NOTE: See subparagraph (b)(1), the note thereto and the
Preliminary Notes as to what may or may not constitute an
offering pursuant to the rule.

(2) For purposes of computing the number of purchasers for sub-
paragraph (g)(1) only:

(i) the following purchasers shall be excluded:
(a) any relative or spouse of a purchaser and any relative of such

spouse, who has the same home as such purchaser; and
(b) any trust or estate in which a purchaser or any of the persons

related to him as specified in subdivision (g) (2) (i) (a) or (c) collective-
ly have 100 percent of the beneficial interest (excluding contingent
interests);

(c) any corporation or other organization of which a purchaser or
any of the persons related to him as specified in subdivision
(g)(2)(iJ(a) or (b) collectively are the beneficial owners of all the
equity securities (excluding directors' qualifying shares) or equity in-
terest; and

(d) any person who purchases or agrees in writing to purchase for
cash in a single payment or installment, securities of the issuer in the
aggregate amount of $150,000 or more.

NOTE: The issuer would have to satisfy all the other
provisions of the rule with respect to the purchasers specified
in subdivision (g)(2)(i).

(ii) There shall be counted as one purchaser any corporation,
partnership, association, joint stock company, trust or unincor-

porated organization, except that if such entity was organized for the
specific purpose of acquiring the securities offered, each beneficial
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owner of equity interests or equity securities in such entity shall
count as a separate purchaser.

NOTE: See Preliminary Note 5 as to other persons who are
considered to be purchasers.

(h) Limitations on Disposition. The issuer and any person acting
on its behalf shall exercise reasonable care to assure that the
purchasers of the securities in the offering are not underwriters
within the meaning of Section 2(11) of the Act. Such reasonable care
shall include, but not necessarily be limited to, the following:

(1) making reasonable inquiry to determine if the purchaser is ac-
quiring the securities for his own account or on behalf of other per-
sons;

(2) placing a legend on the certificate or other document evidenc-
ing the securities stating that the securities have not been registered
under the Act and setting forth or referring to the restrictions on
transferability and sale of the securities;

(3) issuing stop transfer instructions to the issuer's transfer agent,
if any, with respect to the securities, or, if the issuer transfers its own
securities, making a notation in the appropriate records of the issuer;
and

(4) obtaining from the purchaser a signed written agreement that
the securities will not be sold without registration under the Act or
exemption therefrom.

NOTE: Subparagraph (h)(4) does not apply to business
combinations as described in paragraph (f). Notwithstanding
the absence of a written agreement, the securities are
restricted and may not be resold without registration under
the Act or an exemption therefrom. The issuer for its own
protection should consider, however, obtaining such written
agreement even in business combinations.
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APPENDIX B

RULE 147

"PART OF AN ISSUE, .... PERSON RESIDENT," AND "DOING BUSINESS

WITHIN" FOR PURPOSES OF SECTION 3(a) (11)

Preliminary Notes

1. This rule shall not raise any presumption that the exemption
provided by Section 3(a)(11) of the Act is not available for transac-
tions by an issuer which do not satisfy all of the provisions of the rule.

2. Nothing in this rule obviates the need for compliance with any
state law relating to the offer and sale of the securities.

3. Section 5 of the Act requires that all securities offered by the
use of the mails or by any means or instruments of transportation or
communication in interstate commerce be registered with the Com-
mission. Congress, however, provided certain exemptions in the Act
from such registration provisions where there was no practical need
for registration or where the benefits of registration were too remote.
Among those exemptions is that provided by Section 3(a)(11) of the
Act for transactions in "any security which is a part of an issue
offered and sold only to persons resident within a single State or
Territory, where the issuer of such security is a person resident and
doing business within. . .such State or Territory." The legislative
history of that Section suggests that the exemption was intended to
apply only to issues genuinely local in character, which in reality
represent local financing by local industries, carried out through
local investment. Rule 147 is intended to provide more objective
standards upon which responsible local businessmen intending to
raise capital from local sources may rely in claiming the Section
3(a)(11) exemption.

All of the terms and conditions of the rule must be satisfied in
order for the rule to be available. These are: (i) that the issuer be a
resident of and doing business within the state or territory in which
all offers and sales are made; and (ii) that no part of the issue be
offered or sold to nonresidents within the period of time specified in
the rule. For purposes of the rule the definition of "issuer" in Section
2(4) of the Act shall apply.

All offers, offers to sell, offers for sale, and sales which are part of
the same issue must meet all of the conditions of Rule 147 for the rule
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to be available. The determination whether offers, offers to sell,
offers for sale and sales of securities are part of the same issue (i.e.,
are deemed to be "integrated") will continue to be a question of fact
and will depend on the particular circumstances. See Securities Act
of 1933 Release No. 4434 (December 6, 1961). Release 33-4434 in-
dicates that in determining whether offers and sales should be
regarded as part of the same issue and thus should be integrated any
one or more of the following factors may be determinative:

fi) are the offerings part of a single plan of financing;
(ii) do the offerings involve issuance of the same class of

securities;
(iii) are the offerings made at or about the same time;
(iv) is the same type of consideration to be received; and
(v) are the offerings made for the same general purpose.

Subparagraph (b)(2) of the rule, however, is designed to provide
certainty to the extent feasible by identifying certain types of offers
and sales of securities which will be deemed not part of an issue, for
purposes of the rule only.

Persons claiming the availability of the rule have the burden of
proving that they have satisfied all of its provisions. However, the
rule does not establish exclusive standards for complying with the
Section 3(a) (11) exemption. The exemption would also be available if
the issuer satisfied the standards set forth in relevant administrative
and judicial interpretations at the time of the offering but the issuer
would have the burden of proving the availability of the exemption.
Rule 147 relates to transactions exempted from the registration re-
quirements of Section 5 of the Act by Section 3(a)(11). Neither the
rule nor Section 3(a) (11) provides an exemption from the registration
requirements of Section 12(g) of the Securities Exchange Act of 1934,
the anti-fraud provisions of the federal securities laws, the civil
liability provisions of Section 12(2) of the Act or other provisions of
the federal securities laws.

Finally, in view of the objectives of the rule and the purposes and
policies underlying the Act, the rule shall not be available to any
person with respect to any offering which, although in technical com-
pliance with the rule, is part of a plan or scheme by such person to
make interstate offers or sales of securities. In such cases registration
pursuant to the Act is required.

4. The rule provides an exemption for offers and sales by the
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issuer only. It is not available for offers or sales of securities by other
persons. Section 3(a)(11) of the Act has been interpreted to permit
offers and sales by persons controlling the issuer, if the exemption
provided by that Section would have been available to the issuer at
the time of the offering. See Securities Act Release No. 4434
(December 6, 1961). Controlling persons who want to offer or sell
securities pursuant to Section 3(a)(11) may continue to do so in ac-
cordance with applicable judicial and administrative interpretations.

RULE 147

(a) Transactions Covered.
Offers, offers to sell, offers for sale and sales by an issuer of its

securities made in accordance with all of the terms and conditions of
this rule shall be deemed to be part of an issue offered and sold only
to persons resident and doing business within such state or territory,
within the meaning of Section 3(a)(11) of the Act.

(b) Part of an Issue.
(1) For purposes of this rule, all securities of the issuer which are

part of an issue shall be offered, offered for sale or sold in accord-
ance with all of the terms and conditions of this rule.

(2) For purposes of this rule only, an issue shall be deemed not to
include offers, offers to sell, offers for sale or sales of securities of
the issuer pursuant to the exemptions provided by Section 3 or Sec-
tion 4(2) of the Act or pursuant to a registration statement filed under
the Act, that take place prior to the six month period immediately
preceding or after the six month period immediately following any
offers, offers for sale or sales pursuant to this rule, provided that,
there are during either of said six month periods no offers, offers for
sale or sales of securities by or for the issuer of the same or similar
class as those offered, offered for sale or sold pursuant to the rile.

NOTE: In the event that securities of the same or similar
class as those offered pursuant to the rule are offered,
offered for sale or sold less than six months prior to or subse-
quent to any offer, offer for sale or sale pursuant to this rule,
see Preliminary Note 3 hereof, as to which offers, offers to
sell, offers for sale, or sales are part of an issue.

(c) Nature of the Issuer.
The issuer of the securities shall at the time of any offers and the
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sales be a person resident and doing business within the state or
territory in which all of the offers, offers to sell, offers for sale and
sales are made.

(1) The issuer shall be deemed to be a resident of the state or
territory in which:

(i) it is incorporated or organized, if a corporation, limited
partnership, trust or other form of business organization that
is organized under state or territorial law;

(ii) its principal office is located, if a general partnership
or other form of business organization that is not organized
under any state or territorial law;

(iii) his principal residence is located, if an individual.
(2) The issuer shall be deemed to be doing business within a state

or territory if:
(i) the issuer derived at least 80 % of its gross revenues and

those of its subsidiaries on a consolidated basis
(A) for its most recent fiscal year, if the first offer of any

part of the issue is made during the first six months of the
issuer's current fiscal year; or

(B) for the first six months of its current fiscal year or dur-
ing the twelve month fiscal period ending with such six month
period, if the first offer of any part of the issue is made during
the last six months of the issuer's current fiscal year from the
operation of a business or of real property located in or from
the rendering of services within such state or territory;
provided, however, that this provision does not apply to any
issuer which has not had gross revenues in excess of $5,000
from the sale of products or services or other conduct of its
business for its most recent twelve month fiscal period;

(ii) the issuer had at the end of its most recent semi-annual
fiscal period prior to the first offer of any part of the issue, at
least 80 percent of its assets and those of its subsidiaries on a
consolidated basis located within such state or territory;

(iii) the issuer intends to use and uses at least 80 /of the
net proceeds to the issuer from sales made pursuant to this
rule in connection with the operation of a business or of real
property, the purchase of real property located in, or the
rendering of services within such state or territory; and

(iv) the principal office of the issuer is located within such
state or territory.
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(d) Offerees and Purchasers: Person Resident.
Offers, offers to sell, offers for sale and sales of securities that are

part of an issue shall be made only to persons resident within the
state or territory of which the issuer is a resident. For purposes of
determining the residence of offerees and purchasers:

(1) A corporation, partnership, trust or other form of business
organization shall be deemed to be a resident of a state or territory if,
at the time of the offer and sale to it, it has its principal office within
such state or territory.

(2) An individual shall be deemed to be a resident of a state or
territory if such individual has, at the time of the offer and sale to
him, his principal residence in the state or territory.

(3) A corporation, partnership, trust or other form of business
organization which is organized for the specific purpose of acquiring
part of an issue offered pursuant to this rule shall be deemed not to
be a resident of a state or territory unlegs all of the beneficial owners
of such organization are residents of such state or territory.

(e) Limitation of Resales.
During the period in which securities that are part of an issue are

being offered and sold by the issuer, and for a period of nine months
from the date of the last sale by the issuer of such securities, all
resales of any part of the issue, by any person, shall be made only to
persons resident within such state or territory.

NOTES: 1. In the case of convertible securities resales of
either the convertible security, or if it is converted, the un-
derlying security, could be made during the period described
in paragraph (e) only to persons resident within such state or
territory. For purposes of this rule a conversion in reliance on
Section 3(a)(9) of the Act does not begin a new period.

2. Dealers must satisfy the requirements of Rule 15c2-11
under the Securities Exchange Act of 1934 prior to publishing
any quotation for a security, or submitting any quotation for
publication, in any quotation medium.

(f) Precautions Against Interstate Offers and Sales.

(1) The issuer shall, in connection with any securities sold by it
pursuant to this rule:

(i) place a legend on the certificate or other document
evidencing the security stating that the securities have not
been registered under the Act and setting forth the limitations

(Vol. 7



1974) RULES 146 AND 147 491

on resale contained in paragraph (e);
(ii) issue stop transfer instructions to the issuer's transfer

agent, if any, with respect to the securities, or, if the issuer
transfers its own securities, make a notation in the
appropriate records of the issuer; and

(iii) obtain a written representation from each purchaser
as to his residence.

(2) The issuer shall, in connection with the issuance of new cer-
tificates for any of the securities that are part of the same issue that
are presented for transfer during the time period specified in
paragraph (e), take the steps required by subsections (f)(1)[i) and
(ii).

(3) The issuer shall, in connection with any offers, offers to sell,
offers for sale or sales by it pursuant to this rule, disclose, in writing,
the limitations on resale contained in paragraph (e) and the
provisions of subsections (f)(1)(i) and (ii) and subparagraph (f)(2).


