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INTRODUCTION

During the 1972 presidential campaign many persons contributed
appreciated property to a political candidate or political party., As
the result of such practices, several tax questions arose and the entire
tax law on political contributions is now under review by Congress.'

Political committees, for example, were generally thought to be
exempt from taxation and exempt from tax filing requirements prior
to October 3, 1972. 3 However, the Internal Revenue Service [Service]
has taken administrative action on these and other questions,
culminating in the publication of two Revenue Rulings (74-21 and 74-
23) in early 1974 which drastically change the tax rules in this area.4

The Treasury Department has also submitted the entire matter to
Congress and it is likely that the new administrative rules will be
either superseded or modified by new legislation.5 The Service
appears willing to await Congressional action as it has extended the
filing date under the new rules to September 15, 1974.6 This delay was
granted pursuant to a request by Wilbur Mills, (D. Ark.) Chairman of
the House Ways and Means Committee, who asserted that his com-
mittee would actively consider legislation.' Should Congress fail to
act, the new Revenue Ruling will, of course, become law.
*B.S., 1962, University of Maryland; J.D., 1964, Catholic University; LL.M. (Tax-
ation), 1967, Georgetown; Professor of Law, Creighten University School of Law.
**Senior, Creighton University School of Law.

1. For a compilation of data and studies made on contributions of securities to
political organizations, write Herbert Alexander, Citizens Research Foundation, 245
Nassau Street, Princeton, New Jersey 08540.

2. See Statement of the Hon. George P. Shultz, Secretary of the Treasury, be-
fore the House Ways and Means Committee, April 30, 1973, reprinted in 60 CCH 1973
STAND. FED. TAX REP,. 69-74 (Special Vol. 1, May 2, 1973).

3. Id. at 70:
It is a niatter of history that the Internal Revenue Service has
never attempted to tax political parties, although there is nothing
specific in tie Internal Revenue Code which says that they are
nontaxable.

4. Rev. Rul. 74-21, 1974 INT. REV. BULL. No. 2, at 6; Rev. Rul. 74-23, 1974
INT. REV. BLj. No. 2, at 8.

5. BNA DAILY TAX RE'. G-4 (May 7, 1974) (reporting that the area is under
active study by the Ways and Means Committee).

6. IRS News Release No. 1391 (April 11, 1974), reprinted in 59 CCH 1972
STAND. FED. TAx REP. 6556 (April 11, 1974).

7. Id.
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The major questions to be decided by Congress are:
1) Whether political contributions are subject to the

federal gift tax and, if so, whether multiple $3,000 exclusions
should be allowed for contributions to different committees
for the benefit of one candidate or one party;

2) Whether past appreciation and future income on con-
tributed property should be subject to the federal income tax
and, if so, whether it should be taxed to the contributor or to
the recipient;

3) Whether a political committee, if subject to income tax,
is to be treated as a trust or as an association taxable as a cor-
poration;

4) Whether a candidate, if subject to income tax
attributable to such contributions, should report it on his per-
sonal return or on a fiduciary return.

The Service has taken a position on all the preceeding questions,
based on its interpretation of present law. The purpose of this article
is to comment on the Service's conclusions and to suggest possible
legislative alternatives.

BACKGROUND

In its first official pronouncement concerning the tax treatment of
political organizations, the Service stated that "a political gift receiv-
ed by an individual or by a political organiation is not taxable income
to the recipient."' To date this has remained the basic rule,9 but it
does not consider the possibility of a political organization realizing
gain on the sale of contributed property which has appreciated in
value.

The issue of taxability of gains from the sale of appreciated con-
tributions did not surface until the presidential elections of 1964 and
1968 when a few doners began to make political contributions of stock
rather than cash.o As might be expected, contributions of stock and
securities apparently were not widely solicited in these or earlier

8. I.T. 3276, 1939-1 CumI. BULL. 108. Sec also note 3 supra.
9. Irl REv. CODE OF 1954, § 102 provides that gifts are not to be considered as in-

come to the recipient.
10. See Landauer, How Political Donors Avoid Gifts, Gains Taxes By Contributing

Stock, The Wall Street Journal, Sept. 27, 1972. at 24, col. 5.
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campaigns. In the early part of 1972, however, the Committee to Re-
elect the President actively solicited contributions of appreciated,
low cost-basis securities. Prospective contributors were promised a
substantial tax savings since, due to the previous acquiescence by the
Service, no capital gains tax presumably would be incurred by the
contributor." When George McGovern's campaign committee com-
menced their own appreciated securities solicitation program,' 2 it
became increasingly evident that the major political parties would be
successful in using such property to finance a significant portion of a
presidential campaign.'" Through the 1972 election year, the Finance
Committee to Re-elect the President and its subsidiaries were re-
ported to have sold some twenty million dollars worth of donated se-
curities through Washington brokerage firms,1 and the problem of
significant tax avoidance became acute. Large amounts of apprec-
iation in the value of securities were escaping the income tax: since
political contributions had always been considered gifts, the donor-
contributor was not considered to have realized any gain on the ap-
preciation of the property while in his hands; nor was the apprecia-
tion taxed at the time of a subsequent sale by the donee-organiza-
tion, since historically political parties were not required to file in-
come tax returns.

In the fall of 1972, knowledge that the parties were soliciting
appreciated securities became widespread. The Service, possibly
embarrassed by its failure to take any affirmative action in an area
which benefited the party in office, issued an informal news release
announcing that it would reconsider its position that political parties
need not file income tax returns."5 Particular emphasis was to be

11. Id. The Landauer article indicated that form letters were distributed in early
1972 by Thomuas P. Pike, chief Nixon fund-raiser in California, to potential con-
tributors which stated in part:

The simplest and most painless way [to raise campaign funds]
is by giving appreciated, low-cost securities to several committees
• . . in amounts of $3,000 to each committee. In this way
neither gift tax nor capital-gains tax liability is incurred ....

Id. Other form letters were sent by Republican financiers which instructed prospective
donors as to possible incorne and gift tax savings and suggested the manner of wording
to accompany contributions. Id. at 24, col. 6.

12. Letter from Phillip S. Hughes, Director of the U.S. General Accounting
Office, to the Commissioner of Internal Revenue, at 3, Nov. 17, 1972.

13. See notes 10-11 supra.
14. Letter from Congressman Henry S. Reuss (D-Wis.) to Hon. George P. Shultz,

Secretary of the U.S. Dep't of the Treasury, July 23, 1973, reprinted in Hearings Be-
fore the Joint Economic Committee, 93rd Cong., 1st Sess., 182, 183 (1973).

15. IlS News Release No. 1257 (Oct. 3, 1972), summarized in 59 CCH 1972
STAND. FED. TAx Ret'. (Taxes on Parade) 1 (Oct. 5, 1972).
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placed on the tax treatment of "gifts" of appreciated property sold
shortly after receipt by the transferee-organization. On October 19,
1972, the Service gave formal notice that public hearings on the
matter were to be conducted and invited submission of comments
and recommendations by interested parties."Twenty-seven respon-
sive statements were received by the Service from public interest
groups, tax analysts, Congressmen and the two major political par-
ties."

Public hearings were conducted and on August 1, 1973, the Service
issued a statement announcing its intention to take positive action.
This somewhat belated policy statement declared a proposed new
course of treatment for contributions of appreciated property in the
hands of political organizations:

The gross income of political parties or committees shall
include . . . gains from sales by the committees or parties of
appreciated property.19

Gains on the sale of appreciated property, net of any
losses, shall be included in income of political parties or com-
mittees to the extent provided in the Internal Revenue
Code.20

Political organizations were thus warned that any gain realized on a
disposition of contributed appreciated securities possibly would be
subject to recognition as taxable income under an appropriate sec-
tion of the Internal Revenue Code of 1954 [Codel.

On January 14, 1974, the policy statement of the Service was per-
manently embodied in Revenue Ruling 74-21.21 The Ruling held that
political parties and committees were no longer exempt from the
federal income tax and would henceforth be treated as taxable en-
tities. As such, they would be required to include in their gross in-
come certain enumerated types of income, excluding the money or

16. Recent Developments, Taxing Political Contributions: The IRS Balks at Re-
lorm, 23 CATIIOLIC U. L. REV. 322, 333 (1973).

17. These comment letters are on file at the IRS. Copies may be obtained from
the Service by making a written request to the Commissioner of Internal Revenue,
Attention: CC:LR:T, Washington, D.C. 20224.

18. IRS News Release (Aug. 1, 1973), reprinted in BNA DAILY TAX REtP. J-1
(Aug. 2, 1973).

19. Id.
20. Id.
21. Rev. Rul. 74-21, 1974 INT. REV. BliLL. No. 2, at 6, BNA DAILY TAX REP. J-1

(Dec. 20, 1973).
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property received directly from contributions. The Ruling specifical-
ly stated that:

[lincome of the [political] organization includible in gross
income [which is] to be reported in its return is . . . net
gains from the sale of securities (computed in accordance
with the applicable provisions of the Code such as those
relating to basis, holding period and amount
realized) .... 22

In Revenue Ruling 74-23, the foregoing principles were made
applicable to gains from the sale of appreciated securities which had
been contributed directly to and held by a political candidate. 2

3 The
Service indicated that these Rulings were designed to provide a clear
understanding of the rules which would be applicable if Congress
should choose not to act."2

GIFT TAX

ARE POLITICAL CONTRIBUTIONS SUBJECT TO THE GIFT TAX?

Since the enactment of the present gift tax in 1932 it has been the
position of the Internal Revenue Service that contributions to a
political campaign are taxable transfers for purposes of the gift taxes
imposed by Section 2501 of the Code,2a and any individual who makes
a contribution or gift in excess'of $3,000 in any one calendar year to a
political candidate or party must file a federal gift tax return.2 6 These
rules are not altered by the two new Revenue Rulings.

Section 2501 of the Code imposes the gift tax on "the transfer of
property by gift" but does not define the term "gift." The Treasury
Regulations" and the courts2 agree that donative intent on the part of
the transferor is not an essential element of a taxable gift. Therefore,
whether a contributor receives something or expects to receive
something in return for his contribution is irrelevant. The Supreme
Court in Commissioner v. Wemyss2 held that a transfer made

22. 1974 INT. REV. BULL. No. 2, at 7.
23. Rev. Rul. 74-23, 1974 INT. REV. BULL. No. 2, at 9.
24. See note 18 supra.
25. Technical Information Release No. 1125 (Dec. 17, 1971).
26. Rev. Rul. 59-57, 1959-1 CuM. BULL. 626.
27. Treas. Reg. § 25.2511.1(g) (1) (1958).
28. Commissioner v. Wemyss, 324 U.S. 303, 306 (1945).
29. 324 U.S. 303 (1945).
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without full and adequate consideration in money or "money's
worth" was a gift to the extent that the value transferred exceeds the
money or "money's worth" received.30 The Court indicated that a
promise to marry or the marriage itself was not consideration for pur-
poses of the gift tax, thus emphasizing that consideration under the
gift tax was not the same as consideration under contract law. '

Therefore, the Service's interpretation of the political "gift" would
seem to be in accord with the judicial interpretation of a gift in that
any expectation of future favors would not be "money's worth."
However, a 1971 decision in the Fifth Circuit Court of Appeals added
a certain amount of confusion to the issue. In Stern v. United States 1

the taxpayer, Edith Stern, made political expenditures of $44,600 to
secure the election of a nine-man reform slate in 1959 and 1960 and
$16,250 to further the election of a twelve-man reform slate in 1961.
Mrs. Stern filed federal gift tax returns for the years in question but
did not include the political contributions as gifts. However, she did
attach a statement to the returns which read:

I have not included in this return amounts which I
spent . . . in political campaigns. These were not gifts, but
expenditures which I made to protect my property and per-
sonal interests by promoting efficiency in Government, and
the individuals through whom the disbursements were made
acted in my behalf in spending the money from my account
for publicity, radio, television, and other legitimate campaign
expenses.33

The court of appeals upheld the district court's determination
that the contributions were not taxable gifts. The court appeared
to rely heavily on Treasury Regulations § 25.2511-1(g)
which stated that the gift tax was not applicable "to or-
dinary business transactions, described in § 25.2512-8."3' That
Regulation ( § 25.2512-8) points out that the gift tax does not apply to a
"sale, exchange, or other transfer of property made in the ordinary
course of business (a transaction which is bona fide, at arm's length,
and free from any donative intent)."35

30. Id. at 306.
31. Id. at 305-06.
32. 436 F.2d 1327 (5th Cir. 1971).
33. Id. at 1328-29.
34. Id. at 1329.
35. Treas. Reg. § 25.2512-8 (1958).
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Although the obvious import of the Regulation was to free routine
business transactions from gift tax to the extent of the bargain, the
court was convinced that it was not necessary for an expenditure to
actually arise in a business situation if the three-step parenthetical
test was met. The trial court had found that Mrs. Stern's expenditures
were (1) bona-fide, (2) at arms length, (3) free from donative intent,
and therefore nontaxable.38 On appeal, the government did not dis-
pute the lower court's findings of fact, but argued that satisfaction of
the parenthetical test was insufficient unless the expenditures were
made in the course of an actual business carried on by the taxpayer.37

The court of appeals relied on the fact that the contributions were
motivated by Mrs. Stern's desire to provide a slate of candidates that
would protect and advance her personal and property interests. This
apparently, in the eyes of the court, was controlling on the donative
intent issue.

Two other aspects of the case should be noted, although the extent
to which they were relied on by the court is not clear. First, the funds
were deposited in an account in the name of one of the individual
members of the contributing groups and "were at no time under the
dominion and control of the candidates, but rather remained un-
der the dominion and control of those who had put up the funds, who
determined how the funds should be spent.... "38 The court con-
cluded that there was "no transfer to any candidate or political par-
ty.',,,,

Secondly, the money was spent under the direction of the con-
tributors. The court seemed to regard all the transactions as being
between the contributors and those who provided the services
(television stations, etc.). Thus the court was able to conclude that the
contributors were not really donors but purchasers, receiving
"money's worth" in the form of advertising and services."° The Ser-
vice has announced that it will not follow Stern other than in the Fifth
Circuit and then only on substantially identical facts.4

36. Stern v. United States, 304 F. Stipp. 376, 380 (E.D. La. 1969).
37. 436 F.2d at 1329.
38. Id.
39. Id.
40. Id. at 1329-30. See also Treas. Reg. § 25.25 1 1-1(g)(1) (1958); Treas. Reg.

§ 25.2512-8 (1958).
41. Technical Infornation Release No. 1125 (Dec. 17, 1971).

(Vol. 7



TAXATION

MULTIPLE, $3,000 EXCLUSIONS

The federal gift tax excludes from its coverage the first $3,000
given to a particular donee each year.'2 Prior to 1972, it was not clear
whether a political donor could utilize this device by making gifts of
$3,000 to several committees formed for the same candidate.

On June 21, 1972, the Service issued Revenue Ruling 72-355'
which stated that:

In general, political organizations will be recognized as
separate donees for purposes of the annual gift tax exclusion.
Where, however, political organizations have essentially the
some officers and supported candidates and no substantial
independent purpose, the organizations will be treated as one
and gifts to them by an individual will be aggregated for pur-
poses of section 2503(b) of the Code. (emphasis added)"

It can be seen that committees must fail all three tests (i.e., same of-
ficers, same supported candidates, and no substantial independent
purpose) before they will be considered as a single donee. The con-
junctive wording, in addition to a questionable standard as to what
constitutes the "same officers,"" renders the Ruling quite impotent
and causes one to wonder why the Service bothered to issue it. The
rule is easy to avoid and in fact was avoided during the 1972
presidential campaign. It was reported by the General Accounting
Office that George McGovern filed reports on 725 different com-
mittees and that Richard Nixon filed reports on 250 committees." It
was also reported that many committees, and in particular those of
Richard Nixon, were dissolved prior to April 7, 1972, the effective
date of the Federal Election Act.41

42. INT. Rev. CODE OF 1954, § 2503(b). If a donor's spouse consents, the exclusion
is doubled to $6,000 pcr donee per year. IN. REV. CODE OF 1954, § 2513.

43. 1972-2 CUM. BULL. 532.
44. Id.
45. The ruling states that:

IT he officers or supported candidates will not be deemed to be
essentially the same if at least one-third of lie officers or candi-
dates are different in each of tHie comiiittees.

Id. at 532.
46. Letter from Phillip S. Hughes, Director of the U.S. General Accounting Office,

to the Commissioner of Internal Revenue, at 2, Nov. 17, 1972.
47. ISee Landauer, How Political Donors 4void Gijts, Gain Taxes By Contributing

Stock, The Wall Street Journal. Sept. 27. 1972, at 1, col. 1.
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The Ruling seemed to be out of character for the Service and
there were suspicions that it did not originate in the normal
manner.48 Comments on the Ruling have been decidedly against the
Service's position.4" The typical view has been that the presumption
of the Ruling (that transfers to committees in which one-third of the
beneficiaries or one-third of the officers differ will not be aggregated
for gift tax purposes) is overly generous to taxpayers and will lead to
widespread avoidance of gift tax liabilities on the part of all but the
unaware.50 The present standard clearly exalts form over substance
since it is not the officers of a political committee who receive the
benefits, but the candidates for elected office. Also, the requirement
of only one different officer in three encourages tax avoidance by
having the president and treasurer the same in all cases, but chang-
ing only a non-essential officer for each different committee.

It is clear that Revenue Ruling 72-355 should be withdrawn. For
purposes of the annual exclusion, gifts should be treated as though
they were made directly to the candidates involved without use of
the intermediaries. It has been stated that:

The foregoing techniques [multiple committees] create a
tremendous administrative burden for the Office of Federal
Elections because the numerous committees, all supporting
the same candidate and many having no substantial purpose
other than to serve as a recipient for contributions from large
contributors, each file separate reports with us. This results
in an increased workload for our office as well as making it
more difficult for interested members of the press or public
to ascertain the identity and total contributions by large con-

48. In a suit filed in the United States District Court for the District of Colum-
bia on March 28, 1973, Revenue Ruling 72-355 was attacked as improper and
contrary to prior law. Tax Analysts & Advocates v. Schultz, Civil No. 594-73
(D.D.C., filed March 28, 1973). On May 13, 1974, it was reported that District
Court Judge June Green had declared the Ruling illegal, BNA DAILY TAX REP.
C-5 (May 13, 1974), however a written opinion of the decision is not yet avail-
able. See also Deposition of Peter P. Weidenbruch, Jr., Assistant Commissioner
of Internal Revenue, at 24-26, Dec. 18, 1972 (on file at the office of William A.
Dobrovir, 2005 L. Street, N.W., Washington, D.C. 20036), which appears to he evidence
that the Ruling did not originate in the normal manner.

49. Several of the comments submitted on the matter of taxation of appreciated
property also commented on Revenue Ruling 72-355. Only one of the letters was in
favor of the Ruling. See Letter from Henry R. McPhee, on behalf of the Republican
National Finance Committee, to the Commissioner of Internal Revenue, at 16-17,
Jan. 5, 1973.

50. Letter from Alan B. Morrison, on behalf of Public Citizen, Inc., to the Com-
missioner of Internal Revenue, at 1, Nov. 20, 1972.
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tributors to presidential candidates. Thus, the effect of
Revenue Ruling 72-355 is to encourage the proliferation of

committees, thus frustrating the disclosure objectives of the
Federal Election Campaign Act of 1971. It also appears ob-
vious that at present little or no gift tax revenue is obtained
despite the large individual contributions to political cam-
paigns each election year."

INCOME TAX

WHETHER PAST APPRECIATION AND FUTURE INCOME ON CONTRIBUTED
PROPERTY SHOULD BE SUBJECT TO THE FEDERAL INCOME TAX AND,

IF So, WHETHER IT SHOULD BE TAXED TO THE CONTRIBUTOR OR

THE RECIPIENT

Ordinarily, any gain realized from any sale of capital assets is
subject to tax, except where specifically excluded by the Code.2
Therefore, it was relatively easy for the Service to conclude that

gains from the sale of contributed property attributable to apprecia-
tion should be taxed under present law. The more difficult problem
was whether to impose the tax upon the contributor or the political
organization.

Although the Service had on occassion referred to political
organizations as taxable associations,53 it had never, prior to Revenue
Ruling 74-21, officially required the filing of income tax returns by
political parties or committees.1' Furthermore, there existed no
determinative judicial precedent or administrative ruling which con-
clusively held that political organizations were subject to income tax.
However, although the Code does not expressly provide that such

organizations are taxable, political parties and committees are not in-

51. Letter from Phillip S. Hughes, Director of the U.S. General Accounting Office,
to the Commissioner of Internal Revenue, at 2, Nov. 17, 1972.

52. INT. REV. CODE OF 1954, § 1002.
53. See Communist Party of the United States of America v. Commissioner, 373

F.2d 682 (D.C. Cir. 1967) United States v. Communist Party of the United States
of America, 209 F. Supp. 132 (S.D.N.Y. 1962); Rev. Proc. 68-19, 1968-1 CuM. BULL.
810. See also Letter from Congressman Henry S. Reuss (D-Wis.) to Hon. George P.
Shultz, Secretary of the U.S. Dep't of the Treasury, July 23, 1973, reprinted in Hear-
ings Before the Joint Economic Committee, 93rd Cong., 1st Sess., 182, 183 (1973),
which makes reference to four private IRS rulings which indicate that a political
party is a taxable entity. However, since these rulings were private and somewhat
confidential, they apply only to the particular taxpayer to whom they were issued
and do not necessarily represent a formal IRS position. See Letter from Hon. George
P. Shultz & Don Alexander to Henry S. Reuss, Aug. 2. 1973.

54. See 1974 INr. REV. BULL. No. 2, at 6, BNA DAILY TAx REP. J-1 (Dec. 20,

1973).
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cluded within the statutory classifications specifically exempt from
the income tax.- Generally, the absence of a specific exemption for
an organization from the otherwise applicable income tax provisions
is determinative that the organization is taxable.a Therefore, the
L3ervice properly concluded, in Revenue Ruling 74-21, that the tax
would be imposed upon the donee-organization.

The comments and recommendations received by the Service
prior to the new Revenue Rulings reflected widely divergent view-
points and legal positions. It is necessary to briefly review the
various recommendations, since any one of them might eventually be
adopted by Congress.

Both the Republican National Finance Committee and the
Democratic National Committee were in rough agreement as to the
tax treatment of gains on the sale of contributed property. It was the
position of these two organizations that the Service should be consis-
tent with respect to transfers to political organizations: If a political
contribution is to be considered a gift for gift tax purposes, then it
also should be considered a gift for income tax purposes.5' Therefore,
the donor should not be taxed on any appreciation in the value of
property donated to a political organization.- Rather, any recogni-
tion of gain should be imposed upon the donee-organization,59
because the donee will have assumed the donor's lower basis under
Section 1015 of the Code. ° The Republican position went on to argue,

55. See INT. REV. CoDE OF 1954, § 501 (c) (1)-(19). The only Section 501 (c)
exemption under which a political party might be classified is the Section 501(c) (4)
exemption for organizations designed to promote "public welfare." However, Treas.
Reg. § 1.501 (c) (4)-1(a) (2) (ii) (1959) specifically withdraws this exemption from
organizations which participate in political campaigns on behalf of or in opposition
to any candidate for public office. See also Boehm, 231 TAX MANAC. A-41 (1970).

56. See, e.g., Letter from Ira L. Tannenbaum, Director of Tax Analysts and Ad-
vocates, to the Commissioner of Internal Revenue, at 3, Dec. 15, 1972.

57. Letter from Henry 1. McPhee, on behalf of the Republican National Finance
Committee, to the Commissioner of Internal Revenue, Jan. 5, 1973; Letter from
Sheldon S. Cohen & Stmart E. Seigel, on behalf of the Democi-atic National Committce,
to the Commissioner of Internal Revenue, Jan. 5, 1973.

58. i.
59. /(/. See Taft v. Bowers, 278 U.S. 470 (1929) where the imposition of tax

liability on the donee was held constitutional. See also the following comment letters
in accord with the position that the political organization as donee should bear the
tax liabilitv for uain on any apreciation in value of contributions received: Letter
fr ,iM itchell Rogovin, on behalf of Common Cause, to the Commissioner of Internal
Revenue, at 6, Nov. 20, 1972; Letter from Alan B. Morrison, on behalf of Public
Citizen, Inc., to the Commissioner of Internal Revenue, at 5, Nov. 20, 1972; Letter
from Phillip S. Hughes, Director of the U.S. General Accounting Office, to the Corn-
missioner of Internal Revenue, at 3, Nov. 17, 1972.

. 60. Assuming the transfer may be properly treated as a gift for income tax pur-
poses, INTi. REV. CODE OF' 1954, § 1015(a) applies to gifts to organizations exempt
from tax as well as to gifts to other persons. See also L.O. 1118, 11-2 Coim. BULt..
148 (19231.
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however, that although tax liability on the gain from appreciation
should be imposed upon the donee, political parties and committees
were not taxable entities.1 This position, of course, would ultimately
allow the entire gain to go untaxed, just as it had been prior to the
new Revenue Rulings. The Democratic viewpoint conceded that
political organizations were taxable.62 The argument for consistency
in applying the gift and income tax provisions of the Code is
appealing, but it must be remembered that there exists a certain lack
of coordination between the gift and income tax areas.63 It has been
held that the established Service position that political transfers are
taxable gifts for gift tax purposes6 4 is not conclusive in determining
whether such transfers should be considered gifts for income tax pur-
poses."'

Some recommendation letters received by the Service pointed out
that difficult administrative problems would be involved with any
attempt to collect taxes from political organizations.6 Political
finance committees by nature exist for relatively brief periods of
time. They ordinarily have very few assets, if any, which could be

effectively subjected to attachment in order to satisfy unpaid taxes.6

61. Letter from Henry R. McPhee, on behalf of the Republican National Fi-

nance Committee, to the Commissioner of Internal Revenue, at 1-9, Jan. 5, 1973.
62. Letter from Sheldon S. Cohen & Stuart E. Seigel. on behalf of the Demo-

cratic National Committee, to the Commissioner of Internal Revenue, at 5-8, Jan. 5,

1973. See (lso Leiter from 'F. Neal Combs & William 1. Athhen to the Commissioner
of Internal Revere,. at 2-3, Jan. 5, 1973; Letter from -l itchel[ Rogovin, on behalf of
Common Cause, to the Commissioner of Internal Revenue, at 3, Nov. 20, 1972; Letter

froni Alan B. Morrison, on behalf of Public Citizen, Inc., to the Commissioner of

Internal Rievenue, at 5, Nov. 20, 1972; Leller fr.oin Phillip S. Hughes, Director of
the U.S. General Accounting Office, to the Commissioner of Internal Revenue, at

3, Nov. 17, 1972: Letter from Ira L. Tannenbaum, Director of Tax Analysts and

Advocates, to the Commissioner of Internal Revenue. at 3, Dec. 15. 1972.
63. See C. LoWNDES & RI. KRAMERI, FEDERAL EISTATE AND G;IFT TAXES § 31.10,

32.12 (2d ell. 19(2).
64. Rev. Rul. 72-583, 1972-2 Ctm, . I II. 53'; REV. RIoL. 59-57. 1959.1 CUMs. BULL.

626. But see United States v. Stern, 436 F.2d 1327 (5th Cir. 1971), disculssed at text
accompanying notes 32-41 supra.

65. See United States v. Davis, 370 U.S. 65, 69 n.6 (1962) where the Supreme
Court declare(] itself unfettered by the strict language and considerations inherent in
the gift tax statutes when interpreting incomne tax provisions.

66. See, e.g., Letter from Phillip S. IHulghles, Director of tie U.S. General Account-
ing Office, to the Commissioner of Internal Revenue, at 3, Nov. 17, 1972: Letter from
Ira L. Tannenbaum, l)ireetor of Tax Analvsts and] Advocates, to tie Commissioner

of Internal Revenue. at 6. Dec. 15, 1972.
67. One commentator has pointed out that the jeopardy assessment provisions of

INT. REV. CODE OF 1954, §§ 6851 et seq. might lie applicable, and coul be utilized
by the Service to prevent the idistribution of any asselts by the iIlitical entity beflorc
taxes are assessed and colictted. Noted also was the possibility that where com-
nIittees have divested thiemselves of assets, collection of taxes might possibly he
ilade against the transferees of t]lose assets pursuant to INr. REV. CODE OF 1954,
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Should administrative difficulties prove overwhelming, it was
recommended that alternative theories be formulated by which the
tax liability could be imposed upon the transferor (donor) of
appreciated property.- Two such theories were, in fact, advanced.

One theory was based on the same premise as was urged by the
Republican and Democratic National Committees: In order to be con-
sistent, the transferor of a political contribution should be considered
to have made a gift for income tax purposes as well as for gift tax pur-
poses."1 However, the tax burden regarding the appreciation in value
of contributed property could nevertheless be shifted onto the
shoulders of the donor under a principle espoused in Revenue Ruling
60-370.70 That Ruling held that where a donee was obligated to sell or
dispose of appreciated property immediately after receipt of such
property, then the donor will not be considered to have contributed
merely an amount equal to his basis in the property; but rather, the
donor will be held to have made a gift of an amount equal to the fair
market value of the property at the time of the transfer.7' Thus, the

donor will be taxable on the gain he has incurred by realizing the
amount of the appreciation of the property. 2 Applying this theory to
political organizations as donees, the obligation of the organization to

§ 6901. The commentator went on to suggest that the president and treasurer
of all political committees could be held to be personally liable for the payment of
income taxes on gains realized from the sale of appreciated contributions. A final
alternative suggested was to hold the original contributor personally liable for any
unpaid taxes, which would likely result in the elimination of gifts of appreciated
property all together. Letter from Alan B. Morrison. on behalf of Public Citizen, Inc.,
to the Commissioner of Internal Revenue, at 8-9, Nov. 20, 1972.

68. Letter from Ira L. Tannenbaun, Director of Tax Analysts and Advocates, to
the Commissioner of Internal Revenue, at 6, Dec. 15, 1972. Subsequent to the policy
statement issued by the Service on August 1, 1973, see text accompanying notes 45-46
supra, a bill was introduced by Senator Alan Cranston (D-Calif.) in the Senate which
proposed that the political donor be taxed on all appreciation of the transferred
property. S. 2332, 93rd Cong., 1st Sess. (1973), reported in BNA DALY TAX Ret'.
G-1 (Aug. 3, 1973). The proposal is initially appealing because it would prevent
the party in office from using the Service to larrass members of the opposition party.
See Feinschreiber & Feinschreiber, Taxing the Political Process - Recent Develop-
ments, 52 l'AxEs 31 (1974). Furthermore, transfers by smaller contributors probably
would not be greatly impaired since they do not ordinarily contribute significant
amounts of appreciated securities.

69. See Letter from Ira L. Tannenbaum, Director of Tax Analysts and Advocates,
to the Commissioner of Internal Revenue, Dec. 15, 1972.

70. 1960-2 Cum. BUM. 203. For further authority in support of taxing the donor
see Rollins v. United States. 302 F. Supp. 812 (W.D. Tex. 1969). For authorities
suggesting that the donor may not be taxed, but in slightly different fact situations,
see Sheppard v. United States, 361 F.2d 972 (Ct. Cl. 1966); Jacobs v. United States,
280 F. Supp. 437 (S.D. Ohio 1966), a! 'd, 390 F.2d 877 (6th Cir. 1968).

71. Rev. Rul. 60-370, 1960-2 Cum. But.i. 203, 205.
72. Id.
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sell or otherwise dispose of the contributed appreciated property
could perhaps be implied from the routine course of disposing of
such property by political organizations shortly after receipt
thereof.1 Due to the rather short-lived function of political campaign
committees, any contributed assets in kind are necessarily sold soon
after the contribution has been received. This is done so that cash
will be available to finance the immediate needs of the political en-
vironment."4 From such conduct an agreement might be inferred that
the committee will automatically liquidate all contributions of assets
received in kind. Such circumstances would fall within the theory es-
poused in Revenue Ruling 60-370 and the donor would be taxed on
the appreciation of the contributed property, rather than the donee.'
The donor's gain, although it may be intangible, is nevertheless
realized when his contribution acts to further the donor's ideological
beliefs or obtains for the donor the attentive ear of a victorious can-
didate.78 Such a result would not be unjust to the donor since he will
have received from the donee-organization the recognition of credit
for his contribution in an amount equal to the fair market value of the
appreciated assets to be currently realized by the political com-
mittee.77

A second theory recommended that the contributor should be tax-
ed regardless of any conceptual advantages that might result from a
consistent application of the gift and income tax provisions of the
Code.- It was argued that, even though a political contribution is con-
sidered a gift for gift tax purposes it is improper to characterize such
transfers as gifts for income tax purposes because campaign con-
tributions are often made without a sufficient donative intent."°

73. See Letter from Ira L. Tannenbaum, Director of Tax Analysts and Advocates,
to the Commissioner of Internal Revenue, at 6, Dec. 15, 1972.

74. Id.
75. Id. See also C. Davenport & M. Emory, The Tax Consequences of the Transfer

of Appreciated Property to a Political Organization, 5-10 (unpublished paper on file
at the IRS) [hereinafter cited as Davenport & Emory]. The imposition of a tax
liability upon the transferor of appreciated property seems even more appropriate
where the transferor has imposed restrictions on the use of proceeds from the sale by
the political organization of the contributed property. See Letter from T. Neal
Combs & William 1. Althen to the Commissioner of Internal Revenue, at 4, Jan. 5, 1973.

76. Davenport & Emory at 4.
77. Letter from Ira L. Tannenbaum, Director of Tax Analysts and Advocates, to

the Commissioner of Internal Revenue, at 6, Dec. 15, 1972.
78. Id.
79. See United States v. Stern, 436 F.2d 1327 (5th Cir. 1971), and text accom-

panying notes 32-41 sutora.
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In the context of income tax treatment, the definition of a bona
fide "gift" was set forth by the United States Supreme Court in Com-
missioner v. Duberstein. °° That case stated that a transfer of property
was to be treated as a gift if it were given with "detached and dis-
interested generosity. '"" Since at the present time the Service has no
enunciated position on the question of whether a transfer to a
political organization will qualify as a gift for income tax purposes,
the test set forth in Duberstein would appear to be controlling. A case
by case approach would be required to determine whether a par-
ticular contribution had the requisite donative intent to qualify as a
gift for income tax purposes. It seems clear that the motivating inten-
tions which result in political contributions are at best diverse,
sometimes unascertainable, and seldom capable of accurate predic-
tion. Some writers, however, have taken the position that the single
motivation which accompanies political contributions is the expecta-
tion of receiving reciprocal benefits in the form of economic advan-
tages or political favor.82 Because of such self-serving motivations
which frequently accompany political contributions, it is argued that
the Duberstein state of mind, steeped in "detached and disinterested
generosity," will not likely be found in the arena of political cam-
paign funding.3 The Service should not, therefore, infer the presence
of the requisite donative motivation, as it seems to have done in the
past; rather, the Service should infer the absence of such
motivation.84 Unless sufficient proof were offered to establish
donative intent, as defined in Duberstein, the transfer to a political
organization should not be treated as a gift for income tax purposes.,

Where a transfer of appreciated property is deemed not to be a
gift for income tax purposes, the general rule is that such a transfer is
a taxable exchange, resulting in tax liability to the transferor
(contributor) on the appreciation.", With regard to political con-
tributions, therefore, it is the contributor who should be taxed.7 This
conclusion seems to be based on the principles announced by the

80. 363 U.S. 278 (1960).
81. Id. at 285.
82. Davenport & Emory at 4.
83. Id.
84. Id. at 4-5.
85. /d.
86. Under INT. REV'. CODE OF 1954, § 1001(a), the gain in a taxable exchange is

the excess of the amount realized over the adjusted basis. The transferor's gain,
therefore, will include the appreciation in value of the property transferred.

87. Id.
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United States Supreme Court in United States v. Davis.88 In that case
a taxpayer transferred appreciated securities to his wife pursuant to
a property settlement and divorce. The Supreme Court held that the
transfer was a taxable exchange to the husband and not a gift." It
was not a gift because the husband received something of value in
return, namely the release of his obligation to support his wife and of
other marital rights. In response to the argument that the marital
rights (the "amount realized" under Section 1002 of the Code) were
incapable of valuation, the Court used the well-established rule that
in a taxable transaction where the value of the amount realized is in

question, it is presumed to be equal to the value of the property
transferred.9 Therefore Mr. Davis was subject to tax on the

difference between its tax basis and its value on the date of transfer.
It should be noted, however, that a distinction can be drawn between
the exchange in the Davis case and the "exchange" involved in
political contributions. One who donates to a political campaign may
not ever receive anything in return.

After considering the recommendations reviewed above, the Ser-
vice concluded that the political organization would be taxed on any
gain from the sale of contributed property." Presumably, the
transferee organization would take over the basis of the contributor

for the purpose of computing gain. However, since the Service also
ruled that the organization is to be taxed as a corporation,2 there is a
question as to whether contributed property might take on a zero
basis under Section 362(c) of the Code, as a contribution to capital by
a non-shareholder.

POLITICAL ORGANIZATIONS TREATED AS CORPORATIONS

Once the decision was made to tax the donee on the income
attributable to appreciated contributions, it was necessary to decide
what type of entity the donee was for tax purposes. The Code
provides for a tax on individuals,' 3 estates,9

4 trusts" and cor-

88. 370 U.S. 65 (1962), rehearing denied, 371 U.S. 854 (1962).
89. Id. at 68-74.
90. Id. at 72. The Court relied on Philadelphia Park Amusement Co. v. United

States, 126 F. Supp. 184 (Ct. Cl. 1954).
91. Rev. RdI. 74-21, 1974 [NT. REV. BuIL. No. 2, at 7, BNA DAILY TAX REI'.

J.1 (Dec. 20, 1973).
92. Id.
93. INT. REV. CODE OF 1954, § 1.
94. INT. REV. CODE OF 1954, § 1(d).
95. Id.
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porations.9° A political committee obviously is not an individual or
estate. Moreover, it does not fit neatly within the definition of either
a trust or a corporation under the Regulations.' Therefore it was
necessary to determine which form could most easily accomodate
such a committee.

Fund-raising activities are conducted in various ways, but it is
typical for the candidate or other interested parties to form one or
more committees to conduct fund-raising activities and to decide how
to spend the money collected. The Service was to decide whether a
committee should be taxed as a trust or as an association taxable as a
corporation.

If the committee in question is actually incorporated under state
law or if a trust is established, there appears to be no reason the
Internal Revenue Service should not recognize the form adopted. In
the absence of the committee adopting one of the normal business
forms for its operation, the Service will treat the organization as an
association taxable as a corporation. Revenue Ruling 74-21 states:

Not all activities conducted jointly by individuals are
treated as separate entities for tax purposes. Regulations un-
der section 7701 set forth criteria for determining whether in-
dividuals engaging in common activities are entities for tax
purposes and for distinguishing between organizations which
are taxable as trusts, partnerships or corporations. However,
those criteria were developed without reference to, and do
not definitively cover, unincorporated organizations (other
than trusts) which are engaged in not-for-profit activities.
Based upon all the circumstances of the instant case, it is held
that the organization is a separate entity for tax purposes,
that it more nearly resembles a corporation than a trust or
partnership, and that the tax rules for corporations apply."

There is little judicial authority on the point. In United States v.
Communist Party of the United States of America"° it was held that
the Communist Party constituted an association taxable as a corpora-
tion under Regulations issued pursuant to the 1939 Code.'° The

96. INT. REV. CODE OF 1954, § 11.
97. See text accompanying note 112 infra.
98. 1974 INT. REV. BULL. No. 2, at 6.
99. 209 F. Supp. 132 (S.D.N.Y. 1962).

100. Id. at 134.
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authority of this case, however, is weakened by the parallel Regula-
tion under the 1954 Code which states that an essential characteristic
of an "association" is an objective to carry on business and divide the
gains therefrom.10l The Regulations under the 1939 Code did not have
such a requirement. Instead, an association included any organiza-
tion created for the transaction of designated affairs, or the attain-
ment of some object. °

0

Although a not-for-profit political organization does not fit into
the current Regulations because it is not organized to carry on
business, it should be a simple task to amend the Regulations to ac-
comodate the political association.

DIRECT CONTRIBUTIONS TO CANDIDATE - HOW IS INCOME
REPORTED?

If the contribution is made directly to the candidate, the most ob-
vious solution would be to tax gain to the candidate himself by re-
quiring him to report it on his personal income tax return. However,
in Revenue Ruling 74-23 the Service has taken the position that if the
candidate maintains a complete and separate set of books and
records (including detailed substantiating records of all receipts),
and keeps the political campaign funds separate and distinct from his
private funds, this income is to be reported on a U.S. fidicuary in-
come tax return, Form 1041.' ° 3 This procedure will nearly always
operate to reduce the tax from that which would have been payable
if the income had been reported by the candidate.04

The approach adopted by the Service treats the campaign funds
as being held in trust for the benefit of the candidate, which seems
consistent with the Service's position that political funds are not tax-
able to a political candidate if they are used for expenses of a
political campaign or some similar purpose. However, if any of the
funds contributed for campaign purposes are in fact used for un-
related personal expenditures, the Service will regard the diverted
amounts as income.1°e The theory seems to be similar to the concept
of requiring the candidate to treat political gifts as being in trust,

101. Treas. Reg. § 301.7701-2(a) (1) (ii) (1965).
102. Treas. Reg. § 39.3797-2 (1939).
103. Rev. Rul. 74-23, 1974 INT. REv. BULL. No. 2, at 8-9.
104. Instead of being taxed at the top marginal rate of the candidate, the first

income will be taxed at the lowest of the progressive rates on a trust.
105. Rev. Rul. 71-449, 1972.2 CuM. BULL. 77-78.
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which Revenue Ruling 74-23 apparently does, even though a trust
might not be created under state law.

The Ruling also holds, consistent with existing practice, that ex-
penditures for political campaign purposes are not deductible by the
candidate from gross income. °° However, expenses directly related
to the production of the income reported on the Form 1041 will be
allowed,1ol along with the $100 exemption for complex trusts.'0 The
new rule applies to income realized by the candidate after October 3,
1972.109

CONCLUSION AND RECOMMENDATIONS

Overall the Service cannot be criticized for the Revenue Rulings
issued in January of 1974. Since these Rulings were confined to the
present Code, the Service was met with several concepts which were
difficult to coordinate. First of all, it is inescapable that there is no
statutory basis for excluding income realized on contributed
appreciated capital. Secondly, although Section 61 of the Code would
mandate taxation, the question of how the income should be taxed is
a more difficult matter. There are only four alternatives once the
substantive question as to taxability is decided. The income could be
taxed to: (1) the donor; (2) the candidate; (3) the committee as a cor-
poration; or, (4) the committee as a trust.

(1) An argument can be made that the donor ought to be taxed on
the appreciation under present law. The theory is that even though
the contribution is a gift under the gift tax, it is a "disposition" under
the income tax, subject to tax under Section 1001 of the Code.
Although the argument is keyed to an extension of United States v.
Davis, it seems to overwork the rationale of the case. A reading of
Sections 1001 and 1002 of the Code indicates that a transferor must
receive something before he has gain. In the Davis case it was clear
that the person contributing property had received something. The
political contributor may expect to receive something, which he may
or may not receive; but Davis actually did receive the release of legal
rights possessed by his wife.

106. Rev. Rul. 74-23, 1974 INT. REV. BULL. No. 6, at 8-9. This practice is made
equally applicable to political parties and committees by Revenue Ruling 74-21, 1974
INT. REV. BULL. No. 6, at 6. See also McDonald v. Commissioner, 323 U.S. 57 (1944).

107. Rcv. Ril 74-23, 1974 INT. REV. BULL. No. 6, at 9.
108. Id.
109. Id.
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(2) It would seem to be unfair in many cases to tax the apprecia-
tion directly to the candidate. Many campaign committees are form-
ed in such a manner that the candidate actually does not have con-
trol of how the funds are spent. The situation in the Stern case is an
example on point.

(3) Taxation of the committee as a corporation might be objec-
tionable under the Regulations since they contemplate an organiza-
tion whose purpose is to earn a profit. However, there does seem to
be statutory authority in the Code, because it defines the term "cor-
poration" to include "association.",10 It would be a simple matter to
amend the Regulations on this point to conform to the new interpre-
tation for political associations.

(4) The term "trust" is generally defined by the Regulations as an
arrangement created by declaration, either testamentary or inter
vivos, whereby trustees take title to property for the purpose of
protecting or conserving it for the beneficiaries under the ordinary
rules applied in probate courts.' Ordinarily the nature, purpose,
and conduct of political parties or committees do not conform to
these required characteristics. '12

LEGISLATIVE RECOMMENDATIONS

This is obviously an area where opinion may vary, but two
propositions seem to be clear: first, the appreciation on contributed
property ought to be taxed to someone; and, second, Revenue Ruling
72-355 regarding multiple gift tax exclusions is bad law. Beyond these
two points there are several viable alternatives and, in the opinion of
the authors, the most desirable solution would be to tax the apprecia-
tion to the donor and eliminate the gift tax on political contributions.

Conceptually, it would seem to be more sound to tax the gain to
the contributor at his marginal rate on capital gains because he own-
ed the property during the time of appreciation. In addition, relieving
the contributor of the tax could distort other aspects of his tax return
such as the minimum tax on tax preference items. As a practical
matter there would be no special advantages for gifts of property and
such gifts would presumably decline markedly.

110. INT. REV. CODE OF 1954, § 7701(a) (3).
111. Treas. Reg. § 301.7701-4(a) (1960).
112. Id.
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With respect to the gift tax, it must be kept in mind that the reason
the gift tax was enacted was, as an adjunct to the estate tax, to pre-
vent large amounts of wealth from being passed from generation to
generation. Political contributions do not appear to be a means to
avoid the estate tax and therefore do not violate the basic policy
behind the gift tax. Furthermore, if one political party relies more on
large contributions than the other, it would penalize that party
because it would tend to severely discourage gifts of over $3,000. The
purpose of the $3,000 exclusion was to eliminate reporting on items
such as Christmas gifts, etc., and was never designed to achieve an
egalitarian effect on the political process.

In summary, it is the belief of the authors that the tax law should
be neutral in the area of political contributions, neither encouraging
nor discouraging political contributions to any political party.


