
CASE NOTES

LABOR LAW - ARBITRATION - SAFETY DISPUTES SUBJECT TO

PRESUMPTION OF ARBITRABILITY; OBJECTIVE EVIDENCE OF AB-
NORMALLY DANGEROUS CONDITIONS NECESSARY TO INVOKE PRO-

TECTION OF SECTION 502 OF LABOR MANAGEMENT RELATIONS

ACT OF 1947 - Gateway Coal Co. v. United Mine Workers, 94
S.Ct. 629 (1974).

In Gateway Coal Company v. United Mine Workers of America,
the United States Supreme Court was faced with an apparent conflict
between the federal policy favoring settlement of labor disputes
through arbitration and the right of employees not to be required to
work under abnormally dangerous conditions. The decision reached
by the Court adds further weight to the already strong presumption
that, absent an express provision excluding a particular subject from
arbitration, labor disputes are to be resolved through arbitration.

INTRODUCTION

On June 1, 1971, miners at a large, underground coal mine in
Greene County, Pennsylvania, struck over a safety dispute. The
workers alleged that the mine was unsafe because of the return to
work of two foremen who previously had been suspended for
falsification of mine air flow records. Foremen were required to
make frequent air flow checks and to record the results in order to
ensure that ventilation in the mine was sufficient to prevent poten-
tially explosive build-ups of dust and flammable gas.

The arbitration clause of the collective bargaining agreement did
not specifically enumerate each type of dispute which would be ar-
bitrable. Instead, the agreement contained a broad arbitration clause
providing for arbitration of "any local trouble of any kind."2 A mine
safety committee comprised of union members with the authority to
require management to remove workers from unsafe areas in the
mine was also provided for.3

The union refused the company's offer to arbitrate the safety dis-
pute. The company, on the ground that the refusal to arbitrate con-
stituted a violation of the collective bargaining agreement, applied,

1. 94 S.Ct. 629 (1974).
2. The National Bituminous Coal and Wage Agreement of 1968, cited at 94 S.Ct.

at 635.
3. Id. at 638, n. 10.
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under Section 301 of the Labor Management Relations Act of 1947,4 to

the United States District Court for the Western District of Penn-
sylvania for an order compelling arbitration and enjoining the
strike.5 On June 18, 1971, the district court granted a temporary
restraining order requiring the miners to return to work and requir-
ing binding arbitration of the safety dispute.8 This relief was con-
ditioned upon the company's suspension of the foremen in question
pending the outcome of arbitration.' Ten days later the temporary
restraining order became a preliminary injunction.8

In accordance with the district court's order, the safety dispute
was submitted to arbitration. The arbitrator ruled in favor of the
company, found the position of the employees untenable and allow-
ed the company to return the foremen to work.9

The union then appealed the district court's order granting the
preliminary injunction.' In reversing the district court, the United

States Court of Appeals for the Third Circuit recognized the "strong
federal policy in favor of arbitration as a method of settling the or-
dinary type of labor dispute concerning wages, hours, seniority,
vacations and other economic matters."" Nevertheless, the court
held that a dispute concerning safety of the place and circumstances

4. 29 U.S.C. §185 (a), (b) (1970):
(a) Suits for violation of contracts between an employer and a
labor organization representing employees in an industry affecting
commerce as defined in this chapter, or between any such labor
organizations, may be brought in any district court of the United
States having jurisdiction of the parties, without respect to the
amount in controversy or without regard to the citizenship of
the parties.
(b) Any labor organization which represents employees in an in-
dustry affecting commerce as defined in this chapter and any em-
ployer whose activities affect commerce as defined in this chapter
shall be bound by the acts of its agents. Any such labor organiza-
tion may sue or be sued as an entity and in behalf of the em-
ployees whom it represents in the courts of the United States.
Any money judgment against a labor organization in a district
court of the United States shall be enforceable only against
the organization as an entity and against its assets, and shall not
he enforceable against any individual member or his assets.

5. In Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957), §301 was
interpreted to give federal courts jurisdiction over suits to compel arbitration of labor
disputes and to enforce specifically the obligation to arbitrate grievance disputes. Id.
at 450-51.

6. 80 L.R.R.M. 2633, 2634 (1971).
7. Id.
8. 80 L.R.R.M. 2634, 2636 (1971).
9. Umpire Decision and Award cited in Petitioner's Brief for Certiorari at 47.

10. Gateway Coal Co. v. United Mine Workers, 466 F.2d 1157 (3rd Cir. 1972)
noted in 40 TENN. L. REv. 776 (1973) and 41 U. CIN. L. REv. 943 (1972).

11. 466 F.2d at 1159.
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in which employees are required to work was sui generis" and not
necessarily arbitrable.13 The court based this holding on the conclu-
sion that considerations of economic peace that favor arbitration of

ordinary disputes were not sufficiently weighty to require arbitration
of safety disputes.4 Consequently, the collective bargaining
agreement's broad arbitration clause was construed not to provide
for compulsory arbitration of safety disputes.- The court cited Sec-
tion 502 of the Labor Management Relations Act of 1947,- which
guarantees the right of employees not to be required to work under
abnormally dangerous conditions, as evidence of public policy dis-
favoring compulsory arbitration of safety disputes." Accordingly, the
court found that "neither the miners' refusal to work nor their refusal
to arbitrate the safety dispute was a violation of their labor con-
tract,"18 and remanded the case to the district court with instructions
to vacate the preliminary injunction."

The Supreme Court reversed the Third Circuit.20 The Court held
that the dispute was covered by the arbitration clause in the collec-

tive bargaining agreement" and that the district court had authority
to enjoin the work stoppage. 22 In reaching its decision the Court
found that safety disputes are not an exception to the federal policy

favoring arbitration of labor disputes," and that objective evidence
of the existence of an abnormally dangerous condition at one's place
of work is required to justify a work stoppage under Section 502 of the
Labor Management Relations Act of 1947. 2

4 This article will focus

12. Id.
13. Id. at 1160.
14. Id.
15. Id.
16. 29 U.S.C. §143 (1970).
17. 466 F.2d at 1160.
18. Id.
19. Id. at 1161.
20. 94 S.Ct. at 641.
21. Id. at 638.
22. Id. at 641.
23. Id. at 638.
24. Id. at 641. In addition, the Court found that a strike in violation of an im-

plied no-strike agreement might be enjoined, and stated that absent an explicit ex-
pression of an intention to negate any implied no-strike agreement, the agreement
to arbitrate and the duty not to strike should be construed as having coterminous
application. Id. at 638-39. This appears to be a logical extension of the holdings in
the cases of Local 174, Teamsters V. Lucas Flour Co., 369 U.S. 95 (1962), and Boys
Markets, Inc. v. Retail Clerks Union, Local 770, 398 U.S. 235 (1970), which the Court
relied upon in deciding this point. In Lucas Flour the Court implied a no-strike
agreement where the contract provided that disputes were to be settled by arbitration.
369 U.S. at 105, 106. In Boys Markets injunctive relief was held to be appropriate
to halt a strike called in violation of an express no-strike clause where the collective
bargaining agreement also contained a mandatory grievance arbitration procedure.
398 U.S. at 253.
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on the Court's consideration of arbitration as a method of resolving
labor disputes and on the Court's interpretation of Section 502.25 The
interplay between Section 502 and the policy favoring arbitration of
safety disputes will also be discussed.

ARBITRABILITY OF SAFETY DISPUTES

BACKGROUND

In 1960 the Supreme Court handed down three decisions common-
ly referred to as the Steelworkers Trilogy ° which firmly established
that deference would be given to arbitration as the favored method
of settling labor disputes. This federal policy favoring arbitration of
labor disputes is expressed in Section 203(d) of the Labor Manage-
ment Relations Act of 194727 which states in relevant part: "Final ad-
justment by a method agreed upon by the parties is declared to be the
desirable method for settlement of grievance disputes arising over
the application or interpretation of an existing collective-bargaining
agreement.' '2

In United Steelworkers of America v. Warrior & Gulf Navigation
Co.,29 one of the Trilogy cases, the Court stated:

25. 29 U.S.C. §143 (1970).
26. The three cases comprising the Steelworkers Trilogy are: United Steelworkers

of Americna v. American Mfg. Co., 363 U.S. 564 (1960), which held that where the
parties have agreed to arbitrate disputes a court "is confined to ascertaining whether
the party seeking arbritration is making a claim which on its face is governed by
the contract." Id. at 567-68. United Steelworkers of America v. Warrior & Gulf Navi-
gation Co., 363 U.S. 574 (1960), which held that a presumption exists that disputes
are arbitrable under a broad arbitration clause. Id. at 584-85. United Steelworkers of
America v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960), which held that
courts should refuse to review the merits of an arbitrator's award so long as the award
is based on the collective bargaining agreement. Id. at 596. The Trilogy has been the
subject of numerous law review articles including: Aaron, Arbitration in the Federal
Courts: Aftermath of the Trilogy, 9 U.C.L.A.L. REV. 360 (1962); Gregory, Enforce.
ment of Collective Agreements by Arbitration, 48 VA. L. REV. 883 (1962); Hays, The
Supreme Court and Labor Law - October Term, 1959, 60 COLUM. L. REV. 901 (1960).
Smith & Jones, The Impact of the Emerging Federal Law of Grievance Arbitration on
Judges, Arbitrators, and Parties, 52 VA. L. REv. 831 (1966); Smith & Jones, The
Supreme Court and Labor Dispute Arbitration: The Emerging Federal Law, 63 MICH.
L. REV. 751, (1965). Also, the Trilogy is noted in 46 CORNELL L.Q. 336 (1961); and
49 GEO. L.J. 373 (1960).

27. 29 U.S.C. §173 (d) (1970).
28. Id. In American Mfg., 363 U.S. at 566, and in Gateway, 94 S.Ct. at 636, the

Supreme Court cited §203(d) as evidence of the federal policy favoring arbitration
of safety disputes.

29. 363 U.S. 574 (1960).

(Vol. 7
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An order to arbitrate the particular grievance should not be
denied unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that
covers the asserted dispute. Doubts should be resolved in
favor of coverage ...
In the absence of any express provision excluding a par-
ticular grievance from arbitration, we think only the most
forceful evidence of a purpose to exclude the claim from ar-
bitration can prevail .... 30

Despite this "presumption of arbitrability" the issue as to whether
a particular subject is expressly excluded from arbitration has been
frequently litigated.- In Gateway the union maintained that Section
(e) of the collective bargaining agreement, 2 which provided for a un-

30. Id. at 582-83, 584-85.
31. For cases in which it was found that the collective bargaining agreement ex-

cluded a particular dispute from the grievance machinery see, e.g., United Steel-
workers, Local 1617 v. General Fireproofing Co., 464 F.2d 726, 729 (6th Cir. 1972)
[disputes of supervisory personnel]; Standard Food Prods. Corp. v. Brandenburg, 436
F.2d 964, 965 (2nd Cir. 1970) ; Halstead & Mitchell Co. v. United Steelworkers of
America, 421 F.2d 1191, 1195 (3rd Cir. 1969) [short-term layoffs]; General Tel. Co.
v. Communications Workers of America, 402 F.2d 255, 256 (9th Cir. 1968) [disputes
of supervisory employees]; District 50, UMW v. Chris Craft Corp., 385 F.2d 946, 949
(6th Cir. 1967) [violations of no-strike clause]; United Aircraft Corp. v. Lodge 971,
International Ass'n of Machinists, 360 F.2d 150, 151 (5th Cir. 1966) [demotions];
Communications Workers of America v. New York Tel. Co., 327 F.2d 94, 96 (2nd
Cir. 1964) [promotions]; Local 787, Electrical Workers v. Collins Radio Co., 317
F.2d 214, 217, 220 (5th Cir. 1963) [pre-contract occurences].

For cases finding that collective bargaining agreement included a particular
grievance in arbitration see, e.g., Peerless Pressed Metal Corp. v. International Union
of Electrical Workers, 451 F.2d 19, 20 (1st Cir. 1971) [reinstatement of supervisor];
International Ass'n of Machinists v. General Electric Co., 406 F.2d 1046, 1048 (2nd
Cir. 1969) [changing work schedules]; Local 1401, Retail Clerks Int'l. Ass'n. v.
Woodman's Food Mkt. Inc., 371 F.2d 199, 201 (7th Cir. 1966) [discharge]; Western
Iowa Pork Co., v. Packinghouse Workers Local 52, 366 F.2d 275, 278 (8th Cir. 1966)
[hours, wages, overtime on holidays]; Desert Coca Cola Bottling Co. v. General Sales
Drivers Local 14, 335 F.2d 198, 201 (9th Cir. 1964) [overtime compensation]; United
Steelworkers of America v. American Int'l. Aluminum Corp., 334 F.2d 147, 151 (5th
Cir. 1964), cert. denied, 379 U.S. 991 (1965) [discharges].

32. Section (e) is cited in relevant part in Brief for Respondents at 12 n. 13, Gate-
way Coal Co. v. United Mine Workers, 94 S.Ct 629 (1974):

(e) Mine Safety Committee
At each mine there shall be a mine safety committee selected
by the local union . . . . The mine safety committee may inspect
any mine development or equipment used in producing coal. If
the committee believes conditions found endanger the life and
bodies of the mine workers, it shall report its findings and recom-
mendations to the management. In those special instances where
the committee believes an immediate danger exists and the com-
mittee recommends that the management remove all mine workers
from the unsafe area, the operator is required to follow the recom-
mendation of the committee.
If the safety committee in closing down an unsafe area acts
arbitrarily and capriciously, members of such committee may be
removed from the committee. Grievances that may arise as a result
of a request for removal of a member of the safety committee
under this section shall be handled in accordance with the pro-
visions for settlement of disputes.
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ion mine safety committee with authority to remove workers from
areas of the mine deemed by the committee to be unsafe, effectively
excluded safety disputes from arbitration. The union contended that
Section (e) reserved to the miners the right to make a subjective
determination concerning the existence of hazardous conditions in
the mine and to initiate work stoppages in the face of such hazardous
conditions.33 Although the Third Circuit indicated that Section (e)
might except safety disputes from arbitration,"4 the Supreme Court
avoided the issue by finding that Section (e) was never properly in-
voked in the controversy.5 After making that finding, however, the
Court proceeded to say that under the collective bargaining agree-
ment the question of whether Section (e) was properly invoked
should be determined by arbitration."

The Court was faced with the problem of determining whether
safety disputes were expressly excluded from arbitration under the
collective bargaining agreement. Instead of dealing with that
problem the Court decided the arbitrable issue of whether Section
(e) had been properly invoked by the union. In so doing the Court

violated the stricture of Warrior & GUlf, 3 which limits judicial in-
quiry, in a suit under Section 301(a) of the Labor Management
Relations Act," to the question whether the parties did agree to ar-
bitrate the dispute." The Court should have determined whether Sec-
tion (e), if procedurally complied with, would have excluded safety
disputes from arbitration. In the event of a positive resolution of that
problem, the issue of procedural compliance should have been left
for arbitration. The Court, as indicated above, never reached the
issue of whether Section (e) might exclude safety disputes from ar-

33. 94 S.Ct. at 639. On its face section (e) seems to support the miners' position
as the union illustrates in its brief:

In response to a safety stoppage an employer's only recourse under
the contract is to request removal of the safety committeemen on
the ground that "in closing down an unsafe area" they had acted
"arbitrarily and capriciously."...
[T]he contract gives the arbitrator no power to order the end of
a safety stoppage. He may grant or deny the request for re-
moval of the safety committeemen, and that alone ....

Brief for Respondents at 24 n. 43, Gateway Coal Co. v. United Mine Workers, 94
S.Ct. 629 (1974).

34. 466 F.2d at 1159.
35. 94 S.Ct. at 640.
36. Id.
37. 363 U.S. 574 (1960).
38. 29 U.S.C. §185(a) (1970).
39. 363 U.S. at 582.

(Vol. 7
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bitration, but rather determined that the section was never properly
invoked.40 The Court itself stated:

IWihether the union properly invoked [Section (e)] is a sub-
stantial question of contractual interpretation, and the collec-
tive bargaining agreement explicitly commits to resolution by
an impartial umpire all disagreements "as to the meaning and
application of this agreement.""

As will be seen, however, the Court's confusing resolution of the Sec-
tion (e) issue does not affect the reasoning behind, nor the validity of,
the holding that safety disputes are generally arbitrable.

The Third Circuit felt that "public policy" required that safety
disputes constitute an exception to the "presumption of ar-
bitrability,"42 and stated: "Men are not wont to submit matters of life
or death to arbitration and no enlightened society encourages, much
less requires, them to do so. . . .The arbitrator is not staking his life
on his impartial decision. "4 3 The Supreme Court, however, saw little
justification for the Third Circuit's assumption that "an arbitrator
might be too grudging in his appreciation of the workers' interest in
their own safety. "" There would appear to be no valid reason to
believe that an arbitrator would be more sympathetic to management
than he would be to employees in the resolution of safety disputes.
Where a collective bargaining agreement provides for arbitration of
grievances it should also provide a method for selecting an arbitrator,
and union and management are usually equal participants in the
selection process.'I The Supreme Court recognized the fact that the
parties are "free to choose an arbitrator whose knowledge and judg-
ment they trust'"' in reaching the decision that arbitration is an

40. 94 S.Ct. at 640.
41. Id.
42. 466 F.2d at 1160. This is not the first time public policy has been urged

as grounds to deviate from the Trilogy. In Local 453, Electrical Workers v. Otis
Elevator Co., 314 F.2d 25, 29 (2nd Cir. 1963), the court noted:

[I]n suits brought under §301 to enforce arbritration awards ...
the "power of the federal courts to enforce the terms of private
agreements is at all time exercised subject to the restrictions
and limitations of the public policy of the United States.***"
Hurd v. Hodge, 334 U.S. 24, 34-35 (1948). [Parallel citations
omitted].

43. 466 F.2d at 1160.
44. 94 S.Ct. at 637.
45. For a description of the usual methods of selecting an arbitrator see 0. FAIR-

WEATHER, PRACTICE AND PROCEDURE IN LABOR ARBITRATION 66-79 (1973).
46. 94 S.Ct. at 637.

1974)
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acceptable method for the resolution of safety disputes.41

THIRD PARTY RESOLUTION OF SAFETY DISPUTES

The Court's refusal to recognize safety disputes as an exception to
the "presumption of arbitrability" is supported by the fact that third
party determinations of safety disputes are common.

Arbitration itself is frequently resorted to as a method of resolv-
ing labor disputes where safety is in issue.40

In addition, various federal acts rely on third party determination
of the existence of safety hazards.49 For example, Section 153 of the
Railway Labor Actlo provides for resolution of labor-management
disputes over working conditions by submission of grievances to a
third party, the National Railroad Adjustment Board. Missouri-
Kansas-Texas Railroad Co. v. Brotherhood of Railroad Trainmens'

47. Id. at 638.
48. As the company noted in its brief, a search of the index of B.N.A. Labor

Arbitration Reports indicates that safety disputes are frequently arbitrated, Brief for
Petitioner at 26 n. 14, Gateway Coal Co. v. United Mine Workers, 94 S.Ct. 629 (1974).
Six classification numbers in the B.N.A. index cover the arbitration of safety disputes:
124.70 lists decisions with reference to working conditions affecting safety and health
in general. Discharge or discipline for refusal to accept work assignments because of
an alleged safety or health hazard is covered in 118.658. In addition, rulings on
crew size or workload as creating a safety or health hazard are collected under classi-
fication numbers 117.3351 et seq. and 117.349, and material in establishment, re-
vision, posting, and reasonableness of safety rules can be found under 118.25. Finally,
decisions with reference to reporting pay guarantees as affected by unsafe working
conditions are listed under 114.729.

49. Brief for Petitioner at 20-24, Gateway Coal Co. v. United Mine Workers, 94
S.Ct. 629 (1974).

50. 45 U.S.C. §153 First (i) (1970):
The disputes between an employee or group of employees and
a carrier or carriers growing out of grievances or out of the inter-
pretation or application of agreements concerning rates of pay,
rules, or working conditions . . . shall be handled in the usual
manner up to and including the chief operating officer of the
carrier designated to handle such disputes; but, failing to reach
an adjustment in this manner, the disputes may be referred by
petition of the parties or by either party to the appropriate division
of the Adjustment Board with a full statement of the facts and
all supporting data bearing upon the disputes.

45 U.S.C. §153 First (in) (1970) :
The awards of the several divisions of the Adjustment Board shall
be stated in writing. A copy of the awards shall be furnished to
the respective parties to the controversy, and the awards shall be
final and binding upon both parties to the dispute ..... (Emphasis
added.)

Union Pac. R.R. v. Price, 360 U.S. 601, 608 (1959) held that the italicized language
in §153 First (in) was clear and that the losing party in a dispute decided by the,
Railroad Adjustment Board was precluded from bringing a subsequent court action.

51. 342 F.2d 298 (5th Cir. 1965).
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held that a federal court had authority to enjoin a strike protesting
unsafe working conditions, and that the employees were required by
the Railway Labor Act to submit the grievance to the National Rail-
road Adjustment Board.52

Under Section 657(f)(1) of the Occupational Safety and Health
Act," an employee who believes a safety hazard exists at his place of
work may request an inspection by a Compliance Safety and Health
Officer of the Department of Labor to determine whether such a
hazard does in fact exist. 1 Again, a supposedly impartial third party
is making a determination as to whether a safety hazard exists.

The Federal Coal Mine Health and Safety Act of 1969, 55 is another
safety-oriented act requiring determinations concerning hazardous
conditions to be made by persons other than the parties to the dis-
pute. Under the Act, the Secretary of the Interior is empowered to
promulgate and revise mandatory safety standards for coal mines
and to make frequent inspections to ensure that the safety standards
are being complied with. In addition, a union which contends that a
mine is unsafe may request that an inspection be made to determine
whether a danger exists.-

ALTERNATIVES TO ARBITRATION

There are two alternatives to arbitration. The first is to allow the
parties to resolve the dispute through the use of traditional economic
weapons, a method the Court in Gateway rejected:

52. Id. at 300.
53. 29 U.S.C. §657(f) (1970):

Any employees or representative of employees who believe that
a violation of a safety or health standard exists that threatens
physical harm, or that an imminent danger exists, may request an
inspection by giving notice to the Secretary or his authorized
representative of such violation or danger. . . . If upon receipt of
such notification the Secretary determines there are reasonable
grounds to believe that such violation or danger exists, he shall
make a special inspection in accordance with the provisions of
this section as soon as practicable, to determine if such violation
or danger exists. . ..

54. 29 C.F.R. §1903.11 (1973).
55. 30 U.S.C. §§801 et seq. (1970).
56. Id. § 811 (1970).
57. Id. § 813(g) (1970):

Whenever a representative of the miners has reasonable grounds to
believe that a violation of a mandatory health or safety standard
exists, or an imminent danger exists, such representative shall have
a right to obtain an immediate inspection by giving notice to the
Secretary or his authorized representative of such violation or
danger. . . . Upon receipt of such notification, a special inspection
shall be made as soon as possible to determine if such violation
or danger exists in accordance with the provisions of this sub-
chapter.

1974)
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We . . . disagree with the implicit assumption that the alter-
native to arbitration holds greater promise for the protection
of employees. Relegating safety disputes to the arena of
economic combat offers no greater assurance that the ul-
timate resolution will ensure employee safety. Indeed, the
safety of the workshop would then depend on the relative
economic strength of the parties rather than on an informed
and impartial assessment of the facts.8

The second alternative, suggested by Justice Douglas in his dis-
sent," is that federal safety-oriented acts displace all agreements to
arbitrate safety conditions. ° Under this view, a union which was dis-
satisfied with the government's determination of the safety issue
would be free to call a work stoppage and resolve the dispute by
economic force.

Recognizing that safety disputes are arbitrable may lead to a con-
flict between arbitrators' decisions and the regulations of the various
safety acts. But, as suggested in Hanna Mining Co. v. United
Steelworkers of America,' it is likely that in an arbitration
proceeding, the federal and state safety standards will be considered
by the arbitrator in conjunction with the other evidence presented by
the parties.62 In the event an arbitrator were to make an award which
ran contrary to a federal safety regulation the award would almost
certainly be unenforceable on public policy grounds.63 The court in
Hanna summed up the present situation when it stated:

The fact that the agreement provides a method of resolving
disputes over safety and health does not, of course, relieve
the federal or state authorities from their responsibilities in
providing a safe place to work. This dual authority may lead
to conflict, but the parties have agreed that safety disputes
are to be resolved by arbitration; and it is not for us to rewrite
their agreement. 4

58. 94 S.Ct. at 637-38.
59. It is interesting to note that Justice Douglas, the author of the Trilogy, dis-

sents in Gateway although it appears to be a logical and consistent application of
the original doctrine.

60. 94 S.Ct. at 645.
61. 464 F.2d 565 (8th Cir. 1972).
62. Id. at 568.
63. See note 42 supra.
64. 464 F.2d at 568.

(Vol. 7
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If safety disputes were to constitute an exception to the "presump-
tion of arbitrability," they could easily be asserted by a union as a
pretense to avoid arbitration of non-safety-related disputes which
were clearly arbitrable. Thus, a union asserting that a dispute over
safety existed could call a work stoppage, refuse to arbitrate, and
because a "presumption of nonarbitrability" would apply to safety
disputes, be immune from a Section 301 suit to compel arbitration and
enjoin the strike. Under the Court's holding that safety disputes are
presumed to be arbitrable, such a tactic will not be feasible. °1

The effect of Gateway, however, will not be to prohibit all work
stoppages on account of hazardous working conditions where a
collective bargaining agreement provides for arbitration of labor dis-
putes. Under certain circumstances, Section 502 of the Labor Man-
agement Relations Act of 1947,05 which guarantees the right of em-
ployees not to be required to work under abnormally dangerous con-
ditions, may be invoked to authorize a work stoppage called solely to
protect employees from immediate danger. Such an authorized work
stoppage cannot be enjoined.81 This is not to say that the safety dis-
pute occassioning the work stoppage is not arbitrable; it may still be.
But at least, pending the outcome of arbitration, the work stoppage
may not be enjoined. ° °

SECTION 502

Section 502 can be divided into two parts. The first recognizes a
worker's constitutional right to quit work for any reason 9 and has
consistently been construed to apply only to individual, not con-

65. 94 S.Ct. at 638. It is interesting to note that the work stoppage in Gateway
followed an unresolved dispute over reporting pay. Id. at 633.

66. 29 U.S.C. §143 (1970).
67. 94 S.Ct. at 640.
68. Id. at 636 n. 8:

To the extent that §502 might be relevant to the issue of arbitra-
bility, we find that the considerations favoring arbitrability out-
weigh the ambiguous import of that section in the present context.

69. 29 U.S.C. §143 (1970):
Nothing in this chapter shall be construed to require an individual
employee to render labor or service without his consent, nor shall
anything in this chapter be construed to make the quitting of his
labor by an individual employee an illegal act; nor shall any
court issue any process to compel the performance by an individual
employee of such labor or service without his consent; . . .
(Emphasis added).

1974)
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certed, action.o It would appear to be clear from the wording of the
statute that exercise of the right to quit involves forfeiture of the
employee's job with no right to reinstatement."

The second portion of Section 502, and the part to which the
Supreme Court in Gateway was referring," recognizes, as the dis-
sent noted, "an unavoidable principle of human behavior: self-
preservation."" This portion of Section 502 does not deal with an un-
qualified right to quit but rather gives employees the right to refuse
to work only when their personal safety is endangered. It reads:

INior shall the quitting of labor by an employee or employees
in good faith because of abnormally dangerous conditions for
work at the place of employment of such employee or
employees be deemed a strike under this chapter. (Emphasis
added) .74

As the emphasized words indicate, individual as well as concerted
work stoppages are protected under this part of the statute. In ad-
dition, exercise of the right to refuse to work under "abnormally
dangerous conditions" should not involve forfeiture of the
employee's job. If it did, the provision guaranteeing the right to quit
in the face of hazardous working conditions would be superfluous as
the first part of Section 502 already guarantees employees an abso-
lute right to quit. Indeed, the right guaranteed by the second half of
the statute is frequently asserted by employees seeking reinstate-
ment after being discharged for refusing to work under allegedly
"abnormally dangerous conditions.""

70. See e.g., United States v. International Longshoremen's Ass'n, 337 F.Supp. 381,
384 (S.D.N.Y. 1971); United States v. Avco Corp., 270 F.Supp. 665, 670 (D. Conn.
1967); United States v. Union Carbide Corp., 265 F.Supp. 756, 760 (D.D.C. 1966);
United States v. National Maritime Union, 196 F.Supp. 374, 382 (S.D.N.Y.), aJf'd
sub nom. United States v. National Marine Engineers Ass'n, 294 F.2d 385 (2d Cir.
1961); United States v. International Longshoremen's Ass'n., 177 F.Supp. 621, 626-27
(S.D.N.Y. 1959); Penello v. United Mine Workers, 88 F.Supp. 935, 941 (D.D.C.

1950).
71. See note 69 supra.
72. 94 S.Ct. at 640.
73. Id. at 643-44.
74. 29 U.S.C. §143 (1970). For additional discussion of this portion of Section

502, see 76 W. VA. L. REV. 57 (1973).
75. See, e.g., Marble Prods. Co. v. Local 155, United Stone Workers, 335 F.2d

468, 472 (5th Cir. 1964) ; NLRB v. Fruin-Colnon Constr. Co., 330 F.2d 885, 892 (8th
Cir. 1964) ; Philadelphia Marine Trade Ass'n v. NLRB, 330 F.2d 492, 495 (3rd Cir.),
cert. denied sub nor. International Longshoremen's Ass'n Local 1242 v. NLRB, 379
U.S. 833 (1964); NLRB v. Knight Morely Corp., 251 F.2d 753, 756-57 (6th Cir.),
cert. denied 357 U.S. 927 (1958) ; Redwing Carriers, Inc., 130 NLRB 1208, 1961 CCH
NLRB Dec. 9748 (1961), enforced sub nom. Teamsters Local 79 v. NLRB, 325 F.2d
1011 (D.C. Cir. 1963). cert. denied 377 U.S. 905 (1964).
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The question which must be answered when Section 502 is invok-
ed to protect an employee's job or to prevent a work stoppage for
safety reasons from being enjoined is: does an abnormally dangerous
condition for work exist?

The court of appeals in Gateway apparently interpreted the test to
be subjective, resting on the personal belief of the employee that a
hazardous condition exists with no requirement that the dangerous
condition be provable by objective evidence.

The Supreme Court, however, clearly stated the test to be an ob-
jective one, citing the dissenting opinion in the Third Circuit's
opinion:

JA] union seeking to justify a contractually prohibited work
stoppage under section 502 must present "ascertainable, ob-
jective evidence supporting its conclusions that an abnormal-
ly dangerous condition for work exists.""

Prior cases dealing with Section 502 have generally required the
employees to present objective evidence of the existence of the ab-
normally hazardous condition." In Redwing Carriers,"8 the National
Labor Relations Board expressly adopted an objective standard. The
Board stated:

It is necessary . . . to clarify the meaning of the term "ab-
normally dangerous conditions" as used in Section 502. We
are of the opinion that the term contemplates, and is intended
to ensure, an objective, as opposed to a subjective, test. What
controls is not the state of mind of the employee or employees
concerned, but whether the actual working conditions shown
to exist by competent evidence might in the circumstances
reasonably be considered "abnormally dangerous."

76. 466 F.2d at 1162 cited at 94 S.Ct. at 641.
77. See, e.g., Pence Constr. Corp. v. Local 450, Operating Engineers, 484 F.2d

398, 401-02 (5th Cir. 1973) ; NLRB v. Fruin-Colnon Constr. Co., 330 F.2d 885, 891-92
(8th Cir. 1964); Philadelphia Marine Trade Ass'n v. NLRB, 330 F.2d 492 (3rd Cir.),
cert. denied sub non. International Longshoremen's Ass'n Local 1242 v. NLRB, 379
U.S. 833 (1964); NLRB v. Knight Morley Corp., 251 F.2d 753 (6th Cir.), cert.
denied 357 U.S. 927 (1958) ; Redwing Carriers, Inc., 130 NLRB 1208, 1961 CCH NLRB
Dec. 9748 (1961, enforced sub nom. Teamsters Local 79 v. NLRB, 325 F.2d 1101 (D.C.
Cir. 1963), cert. denied 377 U.S. 905 (1964).

78. 130 NLRB 1208, 1961 CCH NLRB Dec. 9748 (1961).
79. Id. at -, 1961 CCH NLRB Dec. 9748 (1961).
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The requirement of an objective standard will forestall any use of
Section 502 to protect an otherwise illegal strike. The consequences
for engaging in a Section 502 work stoppage without having objective
evidence to support a contention that abnormally dangerous working
conditions prevail could be severe as indicated by the Eighth Circuit
which stated in NLRB v. Fruin-Colnon Construction Co.,80 where the
effect of Section 502 was in issue:

1If employees acting concertedly leave their jobs believing
in good faith abnormally dangerous conditions prevail, they
run the risk of discharge for engaging in a "strike" in con-
travention of a "no-strike" clause in their collective bargain-
ing agreement or for participating in the unprotected activity
of dictating to management their own terms and conditions of
employment, should proof later of the physical facts fail to
support their prior belief.-

Under the Supreme Court's interpretation of Section 502 an
employee who has been discharged for refusal to work under what
he considered to be hazardous conditions must be armed with ob-
jective evidence of those conditions when he seeks reinstatement. A
union which has struck in protest over safety conditions and has re-
fused to arbitrate, or has refused to work pending the outcome of ar-
bitration, will likewise be required to present objective evidence of
the existence of the safety hazard to the district court if the em-
ployer brings a Section 30182 suit to enjoin the work stoppage and

compel arbitration.
It would appear that, absent an express provision in the collective

bargaining agreement excluding safety disputes from the operation
of a broad arbitration provision, the district court must compel ar-
bitration in the context of a Section 301 suit." The court will.

80. 330 F.2d 885 (1964).
81. Id. at 892.
82. 29 U.S.C. §185 (1970).
83. In the event the collective bargaining agreement contained a narrow arbitra-

tion provision specifically listing what types of disputes were arbitrable, it is un-
likely that a non-listed dispute, even a safety dispute, would be arbitrable. Neverthe-
less, a party desiring to exclude safety disputes from arbitration would be wise to
expressly so provide. For example, an agreement which provided for arbitration of
economic matters only could conceivably be construed to include safety as an ar-
bitrable subject on the grounds that the resolution of a safety dispute could have
serious economic repercussions (e.g., an arbitrator might order an increase in crew
size or the installation of expensive safety devices in order to alleviate a hazardous
condition in the working place).
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however, be prevented from enjoining the work stoppage if objective
evidence of the existence of a safety hazard is presented because, as
the Supreme Court in Gateway stated, "a work stoppage called solely
to protect employees from immediate danger is authorized by Sec-
tion 502 and cannot be the basis for either a damage award or a Boys
Market injunction" [i.e., an injunction issued to halt a strike called in
violation of an express no-strike clause where the collective bargain-
ing agreement also contains a mandatory grievance arbitration
procedure .8

There is one additional possibility. The district court may condi-
tion the granting of injunctive relief on the suspension of the alleged
safety hazard pending arbitration. This alleviates the safety hazard
and ends the work stoppage - which should prove satisfactory to
both parties. The district court in Gateway conditioned its grant of in-
junctive relief upon the suspension pending arbitration of the
foremen who constituted the safety hazard, and the Supreme Court
approved that action.85

CONCLUSION

Gateway represents an equitable balancing of the employees'
right to work under reasonably safe conditions and the employer's
right to have a no-strike commitment honored by his employees. The
resolution of safety disputes through arbitration in situations where
the collective bargaining agreement provides such a procedure for
the resolution of disputes is reasonable. Both the holding that safety
disputes are subject to the "presumption of arbitrability" and the re-
quirement that the existence of a safety hazard be shown by objec-
tive evidence when a union seeks to invoke the protection of Section
502 are well-designed to prevent frivolous allegations of safety
hazards asserted to gain protection for a strike over non-safety issues.
The employees' right to quit work in the face of "abnormally
dangerous conditions for work" is in no way lessened.

Paul A. Conley, Jr. - '75

84. 94 S.Ct. at 640.
85. Id. at 641.
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