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REAL PROPERTY - TOTTEN TRUSTS - THE RIGHTS OF A SUR-
VIVING SPOUSE V. THE TOTTEN TRUSTS - Montgomery v.
Michaels, 54 111. 2d 532, 301 N.E.2d 465 (1973).

INTRODUCTION

A recent Illinois case' resurrects an old problem: whether a
Totten trust2 is effective to defeat the rights of a surviving spouse.
This problem presents itself in the form of policy alternatives. As the
common law principles of dower and curtesy3 became inadequate to
protect the surviving spouse, most states adopted statutes which
guaranteed the surviving spouse a certain distributive share in a
decedent's estate. Moreover, these statutes generally provided that
the spouse had the right to take against the will if the decedent died
testate, thus preventing the decedent from disinheriting the surviving
spouse through the use of a will. Despite these protections, most
statutes have proved inadequate in protecting the surviving spouse
against disinheritance because they only pertain to the property
which the decedent possessed at the time of death. Thus, the dece-
dent could easily circumvent these statutory protections through the
use of inter vivos dispositions. The revocable inter vivos trust and
savings account trusts are two devices which have been commonly
used for this purpose. Generally, legislatures have been unwilling to
protect against this erosion of the surviving spouse's rights on the
principle that a person should have complete freedom in the aliena-

1. Montgomery v. Michaels, 54 Ill.2d 532, 301 N.E.2d 465 (1973).
2. Savings account trusts are normally referred to as Totten trusts, named for

the case first recognizing their validity. In that case the court stated:
A deposit by one person of his own money in his own name as
trustee for another, standing alone, does not establish an irrevoc.
able trust during the lifetime of the depositor. It is a tentative
trust merely, revocable at will, until the depositor dies or com-
pletes the gift in his lifetime by some unequivocal act or
declaration, such as delivery of the passbook or notice to the
beneficiary.

In re Totten, 179 N.Y. 112, -, 71 N.E. 748, 752 (1904).
3. The common law right of dower entitled a wife to take a life estate in one-

third of all land which her husband owned at the time of his death, provided the
husband's estate was of such a type that issue of the marriage might have inherited it.
2 R. POWELL, REAL PROPERTY 209(1), at 140 (1973).

Similarily, upon the birth of inheritable issue, the husband obtained a life estate
measured by his own life in all of the wife's freehold estates of inheritance. This latter
right was actually called curtesy initiate which merely changed its name to the estate
of curtesy consummate upon the wife's death. 2 R. POWELL, REAL PROPERTY 9 210, at
159 (1973).



CREIGHTON LAW REVIEW

tion of his property.4 This legislative inaction has placed the burden
on the judiciary to balance the two competing policies - that is, the
rights of a surviving spouse as opposed to the freedom to alienate

one's property.

MONTGOMERY v. MICHAELS

Bernice D. Montgomery, during her lifetime, created eight savings
accounts in various banks which named herself as trustee for her two
children from a previous marriage. Six of the eight accounts provided
that the children receive the proceeds from the accounts upon her
death. Bernice retained complete control of the accounts, making
continuous deposits and withdrawals.

Mrs. Montgomery died intestate and her husband, Dr. Earl
Montgomery, was named administrator of her estate. He filed a cita-
tion petition wherein he alleged that the bank account trusts were il-
lusory and thus includable in the decedent's estate. He further claim-
ed that if the trusts were sustained they would operate as a fraud
upon his marital rights and deprive him of his statutory share of one-
third of the decedent's personal estate and his right to a widower's
ciward.e

The trial court found that the trusts were not illusory and thus
granted a motion to dismiss the petition. The trial court did however
order that the funeral bill be paid out of the trusts. The appellate
court affirmed.7

In reversing the lower court, the Illinois Supreme Court, through
Justice Davis, began its discussion by outlining the parameters of the
controversy. Citing In re Petralia's Estate,s the court acknowledged
that savings account trusts or Totten trusts were valid inter vivos in-

4. As an example of cases which have recognized the right of a spouse to
freely alienate his or her property see Wright v. Nelson, 125 Colo. 217, 242 P.2d 243
(1952) ; Holmes v. Mims, 1 1l1.2d 274, 115 N.E.2d 790 (1953) ; In re Schurer's Estate,
157 Misc. 573, 284 N.Y.S. 28 (Sur. Ct. 1935).

5. ILL. ANN. STAT. ch. 3, § 11 (Smith-Hurd Supp. 1974).
6. ILL. ANN. STAT. ch. 3, § 178 (Smith-Hurd Supp. 1974). Under this section

the surviving spouse receives an award from the estate sufficient to support the spouse
in the style accustomed to for a period of nine months after the death of the decedent.
This money is also to he used to support any dependent children living with the sur-
viving spouse.

7. Montgomery v. Michaels, 2 Il1. App. 3d 821, 277 N.E.2d 739 (1972).
8. 32 Ill.2d 134, 204 N.E.2d 1 (1965). In recognizing the validity of a savings

account trut, the Illinois court adopted the position of the RESTATEMENT (SECOND)

OF TRUSTS § 58:
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struments in Illinois.9 The court then shifted ground and pointed to
the strong public policy existing in Illinois regarding the right of a
surviving spouse to be protected against disinheritance. ° Having jux-
taposed these values, the court proceeded to frame the issue: was the
Totten trust testamentary in nature for the purposes of the surviving
spouse's right to a statutory share in the decedent's estate?"

In answering this question, the court recognized that different
tests could be applied. One test, sanctioned by a previous Illinois
case,1 2 involved the determination of the decedent's intent in creating

the trust (the fraudulent conveyance theory). If the intent of the dece-
dent was determined to be fraudulent, the transfer was deemed to be
invalid. Under this test, the decedent's intent was established by ex-
amining various circumstances including the time period between
the conveyance and the decedent's death, the amount otherwise left
to the surviving spouse, and what the decedent may have said to
others with respect to his intent."

The court rejected this test on the grounds that determining the
decedent's intent was too difficult a task." Rather than rely on intent,
the court grounded its decision on an analysis of the transfer itself.
This latter analysis is commonly termed the illusory test. Essentially,
this test involves an examination of the control which the
decedent/settlor retains over the trust assets. If the decedent's reten-
tion of control is minimal, the conveyance is said to be real; con-
versely, if the decedent retains too much control, the conveyance is
deemed illusory.16 The Montgomery court did not spell out specifical-
ly what constituted retention of too much control in any given con-
veyance. It simply noted that the decedent had retained complete
control over the Totten trusts during her lifetime and that under the

Where a person makes a deposit in a savings account in a bank
or other savings organization in his own name as trustee for
another person intending to reserve a power to withdraw the
whole or any part of the deposit at any time during his lifetime
and to use as his own whatever he may withdraw, or otherwise
to revoke the trust, the intended trust is enforceable by the
beneficiary upon the death of the depositor as to any part
remaining on deposit on his death if he has not revoked the
trust.

Id. at -, 204 N.E.2d at 3.
9. Montgomery v. Michaels, 54 111.2d 532, -, 301 N.E.2d 465, 466 (1973).

10. Id. at - , 301 N.E.2d at 466.
11. Id.
12. Rose v. St. Louis Union Trust Co., 43 lll.2d 312, 253 N.E.2d 417 (1969).
13. 54 Ill.2d at _ 301 N.E.2d at 466.
14. Id. at . 301 N.E.2d at 467.
15. Id. at , 301 N.E.2d at 467-68.
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circumstances the statutory policy of protecting the surviving spouse
must prevail." In reaching this conclusion, the court buttressed its
reasoning by citing commentators" favoring the right of a surviving
spouse to take against a Totten trust because of the complete control
which the settlor/depositor retained over the account.

The court emphasized that its holding was not intended to jeopar-
dize the general validity of a Totten trust, but that "the savings-
account trusts in question were illusory and invalid as against Dr.
Montgomery and .. . did not deprive him of his statutory share in
his deceased spouse's estate."- The court then affirmed the lower
court's ruling that the funeral costs be taken out of the trust proceeds
and that if other funds were insufficient to meet the debts of the es-
tate, the creditors could reach the trust funds. The supreme court
reversed the lower court as to the remainder of its order, and held
that the Totten trusts be treated as the property of the decedent, in-
cludable in her estate. Also, the court held that the trust funds were
to satisfy the statutory share of the surviving spouse, but if any funds
were remaining, they were to be paid to the beneficiaries of the trust.

ANALYSIS

The Montgomery decision is really more notable for what it does
not say than for what it says. The court's reasoning is perplexing
largely because so much is left unexplained. The unanswered
questions which result from this decision can best be demonstrated
by an examination of how other jurisdictions have handled this same
problem.

Although to some extent the problem of the rights of a surviving
spouse becomes more complex when a Totten trust is involved, the
judicial tests which have been developed have been applied to all in-
ter vivos dispositions. Thus, the discussion which follows is not
limited exclusively to cases involving Totten trusts.

The courts have developed two tests in an attempt to deal with the
questions of whether an inter vivos conveyance should be included
in the estate of a decedent so as to benefit the surviving spouse.

16. Id. at __, 301 N.E.2d at 467.
17. Id. at . 301 N.E.2d at 467-68, citing A. SCOTT, LAW OF TRUSTS § 58.5,

at 546-47 (3rd ed. 1967); G. BOGERT LAW OF TRUSTS & TRUSTEES § 47, at 340-41
(2d ed 1965).

18. 54 I1.2d at -, 301 N.E.2d at 468.
19. Id.
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These tests are the fraudulent conveyance theory and the illusory
test.

FRAUDULENT CONVEYANCE THEORY

Although the fraudulent conveyance test is used less frequently
than the illusory test and the Montgomery court rejected it, it still
retains vitality in a number of jurisdictions.2° Generally, the courts
which apply this test recognize that the intent of the settlor alone is
not enough to make a conveyance fraudulent. Rather, they weigh all
of the facts and circumstances of each case. Some of the factors con-
sidered include: reserved powers of ownership and control; the
voluntary nature of the settlor's conveyance of the property; the time
interval between the conveyance and the settlor's death; the amount
or value of the property passing to the surviving spouse outside the
trust; and the relationship existing between settlor and spouse.2 1

Because the various factors are numerous, each case must be con-
sidered on the basis of its own facts. Such an analysis leads to a lack
of uniformity in decisions. Cases from Maryland are a good example
of the difficulties involved.

In Sturgis v. Citizens' National Bank, 2 the decedent husband had
established several Totten trusts which amounted to $210,000 for the
benefit of his grandnieces. However, the wife was left a substantial
estate through the decedent's will. The court denied the surviving
spouse's claim that the trusts were a fraud upon her rights, stating
among other things that the decedent had not retained too much con-
trol over the property of the trust.2 3

Although the court in Sturgis did not make the wife's financial
status the basis for its decision, the court in Mushaw v. Mushaw24 in-
terpreted that decision as if it did. In Mushaw the Maryland court
found several Totten trusts created by the decedent husband to be a
fraud upon the rights of his surviving spouse. Unlike Sturgis, the
decedent husband left no estate outside the Totten trusts. The court

20. For examples of jurisdictions which use the fraudulent conveyance test, see
Robertson v. Robertson, 147 Ala. 311, 40 So. 104 (1905); Richard v. James, 133 Colo.
180, 292 P.2d 977 (1956); Whittington v. Whittington, 205 Md. 1, 106 A.2d 72 (1954).

21. See Sherrill v. Mallicote, 57 Tenn. App. 241, - , 417 S.W.2d 798, 802
(1967).

22. 152 Md. 654, 137 A. 378 (1927).
23. Id. at - , 137 A. at 381.
24. 183 Md. 511, 39 A.2d 465 (1944).
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was particularly influenced by this fact even though it premised its
holding on the amount of control which the decedent retained over
the bank accounts.2 5

In a third Maryland case," the court was again faced with the

)roblem of whether four Totten trusts created by the decedent's hus-
)and represented a fraud upon the rights of his surviving spouse.

This case was factually similar to Sturgis - the wife was not left pen-
niless. In denying the spouse's claim, the court specifically recog-
nized that no one test had been adopted in Maryland - that several
factors had to be weighed in any given case in order to determine if
an inter vivos conveyance was valid as against the rights of a sur-
viving spouse.21

The fact that Maryland specifically recognized that its approach

is attendant upon the particular facts of each case underscores the
problem which arises when the fraudulent conveyance test is
ap)plied. Because the court must consider so many factors when
applying the test, a case-by-case analysis is unavoidable. This leads

to confusion and unpredictability and is the reason why many
jurisdictions have rejected this test. 8

ILLUSORY TEST

The illusory test differs from the fraudulent conveyance test in
one fundamental respect: it is only concerned with the amount of
control which a decedent/settlor retains over the property of an inter

25. Id. at -, 39 A.2d at 467-68:
The salient fact is that the widow is completely stripped of
her marital rights in the personal property of her husband. This
may be a matter of degree, but it appears to be the only basis on
which the decisions can be reconciled.

26. Whittington v. Whittington, 205 Md. 1, 106 A.2d 72 (1954).
27. Id. at - 106 A.2d at 77:

In Maryland, the completeness of the transfer and the extent
of control retained by the transferor, the motive of the trans-
feror, participation by the transferee in the alleged fraud and
the degree to which the surviving spouse is stripped of his or
her interest in the estate of the decedent spouse have all been
considered material, and no one test has been adopted to the
exclusion of all other tests.

For further analysis see Sykes, Inter Vivos Transfers in Violation of the Rights of
Surviving Spouses, 10 MD. L. REV. 1 (1949). For other cases concerning Maryland
see Windsor v. Leonard, 475 F.2d 932 (D.C. Cir. 1973) ; Winters v. Pierson, 254
Md. 576, 255 A.2d 22 (1969) ; Allender v. Allender, 199 Md. 541, 87 A.2d 608 (1952).

28. For example, New York has rejected the doctrine: In re Halpern's Estate,
303 N.Y. 33, 100 N.E.2d 120 (1951) ; Krause v. Krause, 285 N.Y. 27, 32 N.E.2d 779, 21
N.Y.S.2d 341. (1941); Newman v. Dore, 275 N.Y. 371, 9 N.E.2d 966 (1937).
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vivos conveyance. As noted before, the settlor's retention of control is
only one factor among many which the court weighs when utilizing
the fraudulent conveyance test. In essence, the illusory test repre-
sents an attempt by the court to narrow its scope of inquiry and thus
make its rulings somewhat more predictable. However, as the fol-
lowing material will demonstrate, this increase in predictability does
not lessen the confusion which the application of the illusory test
creates.

The illusory test which the Montgomery court adopted was pop-
ularizec by Newman v. Dore.9 In that case the decedent husband
transferred all of his assets into inter vivos trusts three days before
his death, thereby leaving his widow nothing. The court stated that
any interest which the surviving spouse had in the decedent's estate
was expectant until the decedent's death and if there were no assets
in the estate, then the surviving spouse took nothing.o Thus, the ques-
tion became: was the transfer of the property by the decedent hus-
)and valid or invalid? In answering this question, unlike the
fraudulent conveyance test, the court rejected any consideration of
the decedent's intent even though the evidence adduced at trial con-
clusively demonstrated that the sole purpose of the trusts was to dis-
inherit the wife. Rather than examining motive, the court stated it
was more essential to examine the transferor's intent in divesting
himself of control of the property.1 If the transfer was made in good
faith, i.e., incidents of control and ownership were not retained, then
the transfer was effective as against the rights of the surviving
spouse. However, if the ownership and control of the property was
retained, the transfer was merely illusory and consequently invalid.

The decedent in the Newman case was held to have made an il-
lusory transfer because he retained the power to control the trustee's

administration of the trust. 2 The court stated that it was not for-
mulating any test concerning under what circumstances a transferor
retained too much control in an inter vivos disposition, but only mak-
ing a finding under the facts of the particular case.13 Moreover, the
court indicated that the control retained by the settlor would not have

29. 275 N.Y. 371, 9 N.E.2d 966 (1937). It should be noted that the Newman
case was not the first to use the illusory doctrine. See Gentry v. Bailey, 6 Grat. (47 Va.)
594 (1850), cited in G. PALMER, TRUSTS & SUCCESSIONS 354 (2d ed. 1968).

30. 275 N.Y. at __ , 9 N.E.2d at 967.
31. Id. at -, 9 N.E.2d at 969.
32. Id.
33. Id.
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affected the validity of the trust if it had not been designed to defeat
the rights of the surviving spouse.3- This dual conception of the same
trust, i.e., illusory as to the surviving spouse but non-illusory as to in-
ter vivos trusts generally, appears to be the same kind of reasoning
the Montgomery court utilized.

The illusory test as formulated by the Newman case received im-
mediate acceptance, 3 and as witnessed by the Montgomery decision,
continues to be applied. Shortly after the Newman case, the Court of
Appeals of New York had occasion to apply the illusory doctrine to a
Totten trust. Krause v. Krause,3" which was also cited by the court in
Montgomery, involved a situation where the decedent husband es-
tablishecd a Totten trust for his daughter, and executed two warranty
deeds to his other two children. The court held that the warranty
(leeds were irrevocable transfers and thus could not be attacked by
the wife. However, they concluded that the Totten trust was illusory
as against the surviving spouse's rights. 3

1 In reaching this conclusion,
the court placed a great deal of emphasis on the fact that the daughter
lived in Germany, had never been in the United States, and was not
aware of the trust, as evidence of the illusory nature of the transfer.

On the strength of this decision, there was some confusion'" as to
whether a Totten trust could be utilized to deprive a surviving spouse
of his or her statutory share since the court in Krause was not very ex-
plicit in its reasoning. This question was resolved in the case of In re
I lalpern's Estate.3 9 Although the court in Halpern did not overrule
Krause, the decision effectively limited Krause to its facts.

In re Halpern involved a decedent husband who had established
several Totten trusts for the benefit of his grandchildren. The trusts

amounted to approximately $14,000 leaving his estate with a net
worth of approximately $3,000. The surviving widow maintained that
the trusts were illusory.

34. Id.: "We assume, without deciding, that except for the provisions of section 18
of the Decedent Estate Law the trust would he valid."

35. For examples of other jurisdictions which have adopted the illusory doctrine
see Watson v. St. Petersburg Bank & Trust Co., 146 So.2d 383 (Fla. 1962) ; Ackers v.
First Nat'l Bank, 192 Kan. 319, 387 P.2d 84.0 (1963), rehearing denied and clarified,
192 Kan. 471, 389 P.2d 1 (1964); Kerwin v. Donaghy, 317 Mass. 559, 59 N.E.2d 299
(1945) ; Smyth v. Cleveland Trust Co., 172 Ohio St. 489, 179 N.E.2d 60 (1961)
Land v. Marshall, 426 S.W.2d 841 (Tex. 1968).

36. 285 N.Y. 27, 32 N.E.2d 779, 21 N.Y.S.2d 341 (1941).
37. Id. at - , 32 N.E.2d at 781, 21 N.Y.S.2d at _

38. See, e.g., In re Perlmutter's Will, 98 N.Y.S.2d 968 (Sur. CL 1950) ; Steixnier v.
Bowery Sav. Bank, 86 N.Y.S.2d 747 (Sup. Ct. 1949).

39. 303 N.Y. 33. 100 N.E.2d 120 (1951).

(Vol. 7
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The court rejected this conclusion stating that in order for the
trusts to be illusory, it was necessary to demonstrate some facts
(which the court left unspecified) proving that the transfer of proper-
ty was not made in good faith. For, the court responded, "there was
nothing illusory about a Totten trust as such.'4 It was the court's con-
clusion that the Decedent Estate Law in New York" did not prevent a
husband from disposing of all his assets by way of inter vivos con-
veyances prior to his death even if his sole motive was to disinherit
his wife, providing the transfers were not illusory.42

In addition, the court criticized the lower court's decision which
held that the Totten trusts were illusory but ordered that trust funds
be utilized to satisfy the surviving spouse's share and the remainder,
if any, be paid to the beneficiaries of the trust. The Halpern court
stated that this reasoning was incorrect because under Newman v.
Dore, the trust either had to be illusory or not illusory - part of the
trust couldn't be illusory and the other part valid.43

Logically, the Totten trust cannot be declared valid when used for
general purposes despite the control which the depositor retains, and
yet be declared illusory because of the power which the depositor
retains when it is used to disinherit a surviving spouse. If the Totten
trust is illusory because of the control which the depositor retains, it
must be invalid for all purposes and not just when a surviving spouse
is involved.

The problem with the Halpern decision rests in its failure to com-
pletely dispose of the illusory test as an unworkable formula when
the rights of a surviving spouse are in question. Rather than disposing
of the test, the court attempted to refine it, and in the process ap-
parently ennunciated a new version of it. However, the character of
that test remains open to question. One writer has suggested that the

40. Id. at __-. 100 N.E.2d at 122.
41. N.Y. DECEDENT ESTATE LAW § 18 (McKinney 1949), as amended, N.Y. DECE-

DENT LAW § 18 (McKinney Supp. 1966).
42. 303 N.Y. at , 100 N.E.2d at 122-23:

Perhaps it may seem we are putting section 18 [Decedent
Estate Law] to route by use of the court made (but legislatively
recognized Icitations omitted.1) rule of the Totten case. But
the Legislature has made no effort to interfere with the impact
of Totten trusts in this connection, nor has the Legislature,
despite the test announced in 1937 in Newman v. Dore, done
anything to save a wife from disinheritance by means of an
effective trust erected in a husband's lifetime, for that purpose.
It is the simple fact that section 18 does not affect the disposition
of property inter vivos.

43. Id. at ____, 100 N.E.2d at 123.
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court established a test whereby the intent of the transferor to divest
himself of control over the trust assets should be examined rather
than analyzing the character of the transfer itself as in Newman. 4

Yet, even if this latter interpretation is correct, it is difficult to con-
ceive of a trust instrument which is more illusory than a Totten trust,
given the powers which are retained by the settlor.4'

Indeed, in its application by the lower courts in New York, the test
enunciated in' Halpern became in reality a non-test.4 In numerous
cases after the -Ialpern decision, the lower courts in New York sum-
iarily applied the rule that the Totten trust was not illusory as

against the rights of a surviving spouse and did not attempt to struggle
with the refined interpretation of the illusory test which the Halpern
court dteveloped.41 Some spouses attempted to argue in the lower
courts that when withdrawals were made by the decedent it was suf-
ficient evidence to render the Totten trusts illusory under Halpern."

This argument was rejected. " '
Thus, the result of the Halpern decision was to leave the surviving

spouse completely unprotected when a Totten trust was utilized. In

44. Comment, Interests of a Surviving Spouse in Inter Vivos Transfers, 52 COLUM.
L. REv. 284, 285 (1952).

45. Note, 65 HARV. L. REv. 512 (1952).
46. Comment, Illusory Transfers in New York, 37 CORNELL L. REV. 258, 268

(1951) :
Since the degree of control retained is at a maximum in the

case of Totten trusts, there are fewer factors bearing upon "intent
to divest" to be considered and hence less room in which the dis-
cretion of courts may operate. It is true that Totten trusts may
be found to be illusory where it can be demonstrated that they
are mere "dummy accounts," used for some special purpose of
the depositor and not intended to benefit the designated bene-
ficiary even at some future time . . . . In the ordinary situation
however, where a logical object of the depositor's bounty, living
close at hand, is named as the beneficiary, it is apparent that a
Totten trust will stand in New York, regardless of any intent
to disinherit the surviving spouse.

47. For examples of these lower court decisions see Reff v. Kanterman, 35 Misc.
2d 1029, 231 N.Y.S.2d 720 (Sup. Ct. 1962); Bergmann v. Bergmann, 5 Misc. 2d 190
159 N.Y.S.2d 844 (Sup. Ct. 1957) ; In re Wildelski's Estate, 3 Misc. 2d 733, 148 N.Y.S.2d
511 (Stir. Ct. 1956); In re Zern's Estate, 138 N.Y.S.2d 894 (Stir. Ct. 1954); In re
Schens' Estate, 137 N.Y.S.2d 67 (Sur. Ct. 1954); In re Friesing's Estate, 123 N.Y.S.2d
207 (Sur. Ct. 1953); In re Aybar's Estate, 203 Misc. 372, 116 N.Y.S.2d 720 (Sur. Ct.
1952) ; In re Prokaskey's Will, 109 N.Y.S.2d 888 (Sur. Ct. 1951) ; In re Ford's Estate,
279 App. Div. 152, 108 N.Y.S.2d 122 (Sup. Ct. 1951); In re Purcell's Will, 200 Misc.
643, 107 N.Y.S.2d 955 (Sur. Ct. 1951) ; In re Ward's Estate, 279 App. Div. 616, 107
N.Y.S.2d 817 (Sup. Ct. 1951); In re Naydan's Estate, 107 N.Y.S.2d 701 (Sur. Ct.
1951) ; In re Freistadt's Will, 279 App. Div. 603, 107 N.Y.S.2d 466 (Sup. Ct. 1951).

48. See, In re Shortle's Estate, 206 Misc. 35, 130 N.Y.S.2d 233 (Sur. Ct. 1954).
49. Id. at _ 130 N.Y.S.2d at 235.
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terms of a policy choice, this conclusion is unpalatable and con-
stitutes the reason why most courts have been reluctant to apply the
H-alpern rationale. Indeed, the importance of the Halpern decision
lies in its conclusion that the Decedent Estate Law in New York did
not and was not intended to prevent a husband or wife from dis-
inheriting his or her spouse through the use of valid inter vivos con-
veyances.

MONTGOMERY V. MICHAELS

The Illinois courts had previously applied the illusory doctrine
and consequently the result in Montgomery was not without
l)recedent. In Smith v. Northern Trust Go.,1° which the Montgomery
court cited, the decedent husband had created an inter vivos trust
disposing of all his assets without naming his surviving spouse as a
beneficiary. The court found the trust to be illusory because the hus-
band retained the right to alter the life income he had reserved if
business conditions changed. The court's holding was essentially an
adoption of the Newman test.5"

However, there was also precedent in Illinois based on the
I lalpern decision which the Montgomery court chose not to mention.
Dennis v. Dennis,51 which was decided just prior to the Montgomery
decision, involved a situation where the decedent husband created
an inter vivos trust leaving all the trust assets to his children. The
(lecedent-settlor reserved a life income, a power of revocation, the
right to vote the stock in the trust, and the right to accelerate the
benefits to the beneficiaries. In addition, immediately prior to the
decedent's death the trust was made irrevocable. The court found the
trust to be valid as against the rights of the surviving spouse.13 The
decision is clearly distinguishable from Montgomery in that the trust
was made irrevocable prior to the decedent's death and it was not a
Totten trust. Nevertheless, the Dennis decision relied heavily on the

50. 322 111. App. 168, 54 N.E.2d 75 (1944).
51. Id. at .- 54 N.E.2d at 78:

The test has been formulated in different ways, but in most
jurisdictions the test applied is essentially the test of whether
the husband has in good faith divested himself of ownership of
his property or has made an illusory transfer.

52. 132 Ill. App. 2d 952, 271 N.E.2d 55 (1971).
53. Id. at -, 271 N.E.2d at 60.
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I al)ern case in reaching its conclusion. 1
The failure of the Montgomery court, and other courts which have

considered the problem, to utilize the Halpern rationale is perhaps
best explained by the fact that the illusory test is tenuous when
applied to a Totten trust. The illusory test is relatively clear and
rational when applied to an inter vivos trust because the court has
well-formulated standards (e.g., control of trustee, power of
revocation, control of trust assets) from trust law to rely on when
determining whether a settlor retained too much control. However,
the illusory doctrine becomes extremely cumbersome and confusing
in application when a Totten trust is involved. Given the amount of
control generically retained in a Totten trust, it is prima facie illusory
by the control test conceived in Newman; thus the court is forced into
the position of rejecting the very foundation upon which a Totten
trust obtains its validity.

Viewing the Montgomery case against this background, the deci-
sion becomes somewhat more explainable. It would appear that the
court was simply expressing a preference for the policy of protecting
the surviving spouse. If the court had rested its decision solely on this
ground, the opinion would be more comprehensible. But, by framing
the issue in terms of whether the Totten trusts were testamentary in

character as against the rights of a surviving spouse, which is only
another way of stating the illusory test, the court clouded its reason-
ing considerably.

As pointed out earlier, to apply the illusory test to a Totten trust
only results in an inconsistency. For, if the trust is illusory as against
the rights of a surviving spouse because of the control which the
depositor retains, then logically it is invalid for all purposes. Some
commentators have suggested that this is an incorrect reading of the
illusory test since that test was only intended to apply where the sur-

54. Id.:
Whether the transfer in this case was real or illusory ac-

cording to the test defined in the Halpern case must be considered
in the light of the cases cited above including the Petralia deci-
sion that bank deposit trusts are valid even though the depositor
retains complete control over and the power to destroy the trust
account until the moment of his death. In the light of the more
recent decisions and the formality involved with preparation and
execution of the original agreement as well as the amendment
making the trust irrevocable, we are satisfied that Dennis did in
good faith divest himself of the property entrusted to the bank.

(Vol. 7
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viving spouse's rights are involved.55 Yet, if this interpretation is
accepted, there is no need for the illusory test, for in essence the
court is using an unclear test to cloak its preference for one policy as
opposed to another. Under these circumstances, it would be eminent-
ly clearer for the court to simply state its policy choice. Perhaps the
Montgomery court and other courts have used the illusory test exact-
ly for this purpose rather than bear the criticism of legislating. If this
be so, the test's benefits are extremely questionable.

Despite the inherent problems which exist with the use of the il-
lusory doctrine, one fact appears certain from the Montgomery
opinion: The Totten trust is ineffective as against the rights of a sur-
viving spouse in Illinois. Moreover, it does not appear that the validi-
ty of Totten trusts generally is affected by the decision; the court
specifically stated otherwise.56

THE FUTURE

It should be apparent from the foregoing material that the
fraudulent conveyance test and the illusory test are inadequate to
deal with the problem of protecting the rights of a surviving spouse
affected by inter vivos dispositions. In an effort to avoid the confu-
sion which these judicial doctrines have created, some states have
enacted pertinent legislation." In addition, the authors of the
Restatement (Second) of Trusts drafted a plan to deal specifically
with Totten trusts.56

All of the solutions which have been formulated lean strongly
towards the protection of the surviving spouse. From the standpoint

55. See, e.g., Comment, Revocable Inter Vivos Trusts Versus the Statutory Share,
45 NEB. L. REv. 603, 607 (1966) :

To the extent that the illusory test is directed only toward the
protection of the interest of a surviving spouse, it reasonably fol-
lows that once the test has served this purpose, its application
should terminate, leaving the remainder of the transfer - the por-
tion not needed to satisfy the claim of the surviving spouse -
to be adjudicated in accordance with the general rules relating
to testamentary and non-testamentary transactions.

56. See text at note 9 supra.
57. See N.Y. EST., POWERS & TRUSTS § 5-1.1(b) (McKinney 1966) ; PA. STAT. ANN.

tit. 20, § 301.11 (1972).
58. RESTATEMENT (SEcoND) OF TRUSTS § 58, Comment e (1959).
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of equity, this would seem to be the logical policy choice.59 As one
commentator suggests, the surviving spouse should be particularly
protected in the case of a Totten trust where so much control is
retained by the depositor.o

RESTATEMENT

The Restatement approachol allows the beneficiaries of a Totten
trust to take their respective shares except in so far as such funds are

59. See Beirne v. Continental-Equitable Trust Co., 307 Pa. 570, 161 A. 721 (1932)
I disagree with the decision of the majority by which it is

held that by the simple expedient of a deed of trust a husband
may accomplish that which he cannot do by his will, and may
deprive his wife of any right or claim to his personal property
after his death. During the early years of married life, she may
have helped him to acquire this very property. Indeed, it is the
joint efforts of husband and wife which are usually responsible
for the prosperous condition of the husband. The ultimate goal
of the two is to accumulate sufficient property, real and personal,
not only that their children may, in a measure, be properly
cared for; but, more especially, that in old age each may be pro-
vided for, notwithstanding the death of the other.

Id. at -, 161 A. at 723-24 (Kephart, J., dissenting).
See also Haskell, Testamentary Trustee as Insurance Beneficiary: An Estate

Planning Gimmick, 41 N.Y.U.L. REv. 566, 573 (1966).
60. IA. SCOTT, LAW OF TRUSTS § 58.5, at 546-47 (3d ed. 1967)

It would seem that a strong argument could be made against
this result, on the ground that it violates the policy of the
statute which gives a distributive share of the decedent's estate
to the surviving spouse. It is true that it is generally held that
the creation of a revocable trust is sufficient to cut out the sur-
viving spouse, at least if the settlor does not preserve too
great a control over the property. In the case of the savings-
deposit trust, however, the depositor reserves such complete con-
trol that it would seem that, even though the trust is valid as
against the personal representative of the depositor, it should not
be valid as against the surviving spouse.

61. RESTATEMENT (SECOND.) OF TRUSTS, § 58, COMMENT e (1959):
e. Restrictions on testamentary disposition. Although the sur-

viving spouse in claiming his or her statutory distributive share
of the estate of the decedent is not entitled to include in the
estate property transferred during his lifetime by the decedent in
trust for himself for life with remainder to others, even though
the decedent reserves a power of revocation . .. the surviving
spouse of a person who makes a savings deposit upon a tentative
trust can include the deposit in computing the share to which
such surviving spouse is entitled.

Although the amount which the surviving spouse is entitled
to receive is measured by the sum of the decedent's owned assets
and the amount of such deposits, the owned assets are to be first
applied to the satisfaction of the claim of the surviving spouse.
The situation is somewhat similar to that in which creditors
seek to reach the estate of a decedent who has by will exercised
a general power of appointment. See RESTATEMENT OF PROPERTY,

§ 329.
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necessary to satisfy the statutory share of the surviving spouse if the
general assets of the estate are not sufficient. In a well-reasoned
opinion, °2 the Minnesota Supreme Court stated it would apply the
Restatement rule in the future if the legislature failed to pass
different legislation. This decision is commendable in that the court
found the illusory and fraudulent conveyance tests inadequate for
the purposes of determining whether the surviving spouse should be
protected against a Totten trust but still enunciated a policy choice in
the form of the Restatement approach. Missouri has also adopted a
rule similar to the Restatement.03 The Montgomery decision seemed
to indirectly support the Restatement; it held the savings account
trusts should be utilized to pay the surviving spouse's statutory share,
but the remainder, if any, was to be paid to the beneficiaries. °

Because the Restatement only applies to Totten trusts, it is very
limited in scope and, as such, open to some criticism. Section 57 of the
Restatement (Second) specifically allows a decedent to disinherit his
or her spouse through the use of an inter vivos trust." Moreover, the
inter vivos trust is effective against the rights of the spouse even if the
decedent retains a power of revocation.- If the paramount policy is
to be the protection of the spouse, it is difficult to justify dis-

Where by statute the owner of property cannot devise or be.
queath for charitable purposes more than a certain proportion of
his property, or cannot devise or bequeath property for charitable
purposes except by will executed earlier than a certain period
prior to his death, it is not clear on the authorities whether a
savings-deposit trust for charitable purposes falls within the
statute.

62. In re Jeruzal's Estate, 269 Minn. 183, 130 N.W.2d 473 (1964).
63. Wanstrath v. Kappel, 356 Mo. 210, 201 S.W.2d 327 (1947).
64. Montgomery v. Michaels, 54 Ill. 2d 532, _. 301 N.E.2d 465, 468 (1973).
65. RESTATEMENT (SECOND) OF TRUSTS § 57, Comment c (1959):

c. Restrictions on testatmentary disposition. The rule stated in
this Section is applicable although the trust is one which could
not be created by will. If the owner of property transfers it inter
vivos to another person in trust, the intended trust is not invalid
merely because the settlor reserves a beneficial life estate and a
power to revoke or modify the trust, even though he was prohibited
by statute from creating a similar trust by will.

Thus, if it is provided by statute that the wife of a testator
shall be entitled to a certain portion of his estate of which she
cannot be deprived by will . . . a married man can nevertheless
transfer his property inter vivos in trust and his widow will not be
entitled on his death to a share of the property so transferred,
even though he reserves a life estate and power to revoke or
modify the trust. Where, however, an outright gift would not
operate to deprive the wife of her distributive share, a trust
created under the same circumstances would be equally ineffective.

66. Id.
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inheritance by use of one type of inter vivos instrument and not
another."

LEGISLATION

Pennsylvania was the first state to enact legislation to deal with
this problem. The crucial section provides that the surviving spouse

67. Comment, Decedent's Estates - Totten Trusts - Rights of Surviving Spouse
Rule of the Restatement of Trusts 2d., 34 U. CIN. L. REV. 179, 184 (1965):

The policy reasons for following any of the four lines of de-
cisions with respect to the surviving spouse, or indeed with respect
to any legatee, seem identical for any revocable trust. An
ordinary revocable trust could be created to be just as fraud-proof,
just as convenient for small dispositions and just as inexpensive as
a Totten trust. The wife's "rights" in the assets should not vary
between the Totten trust and other revocable trusts. The policy
favoring free disposition of property is no stronger in the one
case than the other.

68. PA. STAT. ANN. tit. 20, § 6111 (1972)
(a) In general. A conveyance of assets by a person who retains

a power of appointment by will, or a power of revocation or
consumption over the principal thereof, shall, at the election
of his surviving spouse, be treated as a testamentary disposition
so far as the surviving spouse is concerned to the extent to which
the power has been reserved, but the right of the surviving spouse
shall be subject to the rights of any income beneficiary whose
interest in income becomes vested in enjoyment prior to the
death of the conveyor. The provisions of this subsection shall not
apply to any contract of life insurance purchased by a decedent,
whether payable in trust or otherwise, nor to employee death
benefits described in section 6108 of this code (relating to desig-
nation of beneficiaries of insurance or employee death benefits
not testamentary), whether payable in trust or otherwise.
(b) Determination of share. The spouse may elect to take
against any such conveyance and shall be entitled to one-third
thereof if the conveyor is survived by more than one child, or
by one or more children and the issue of a deceased child or
children, or by the issue of more than one deceased child, and
in all other circumstances one-half thereof.
(c) Election against other conveyances. A spouse electing under
this section also must elect to take against the will, if he
is a beneficiary thereunder, and against all other conveyances
within the scope of subsection (a) of this section of which he
is a beneficiary.
(d) Procedure. The election to treat a conveyance as testa-
mentary shall be made in the same manner as an election to take
against the will. If there is a will, such election shall be made
within the same time limitations as an election to take against
the will. If there is no will, such election shall be made within
one year of the conveyor's death, and the orphan's court, on appli-
cation of the surviving spouse made within such period, may
extend the time for making the election. It can be made only
if there has been no forfeiture of the right to make an election.
The court having jurisdiction of the deceased conveyor's estate
shall determine the rights of the surviving spouse in the property
included in the conveyance.
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may treat as testamentary and thus includable in the decedent's es-
tate any conveyance of assets by the decedent in which a power of
appointment by will or a power of revocation or consumption over
the principal is retained.9 Certain exemptions are listed including
life insurance and employee death benefits.1° If the surviving spouse
chooses to treat a conveyance as testamentary, the election is ac-
complished in the same manner as an election against a will."
Another section outlines the amount which the surviving spouse is
entitled to by virtue of an election against the conveyance. 2

The questions which have arisen under the statute have been
largely limited to a determination of whether a particular con-
veyance could be treated as testamentary." One commentator
suggests that the Pennsylvania statute should apply to Totten trusts."

A more comprehensive approach is reflected by the New York
statute. 1 Rather than basing its statute on a consideration of the type

69. Id., § 6111(a).
70. Id.
71. Id., § 1611(d).
72. Id., § 6111(b).
73. See, e.g., In re Estate of Schwartz, 449 Pa. 112, 295 A.2d 600 (1972) (in-

volving a corporate bond). See also In re Behan's Estate, 399 Pa. 314, 160 A.2d 209
(1960).

74. Comment, Rights of the Surviving Spouse Under the Pennsylvania Wills and
Estates Statutes, 9 DUQUESNE L. REv. 230, 234 (1971).

75. N.Y. EST., POWERS & TRUSTS § 5-1.1(b) (1) (McKinney 1966)
(b) Inter vivos dispositions treated as testamentary provisions

for the purpose of election by surviving spouse.
(1) Where a person dies after August thirty-first, nineteen

hundred sixty-six and is survived by a spouse who exercises
a right of election under paragraph (c), the following transactions
effected by such decedent at any time after the date of the mar-
riage and after August thirty-first, nineteen hundred sixty-six,
whether benefiting the surviving spouse or any other person,
shall be treated as testamentary provisions and the capital value
thereof, as of the decedent's death, included in the net estate
subject to the surviving spouse's elective right:

(A) Gifts causa mortis.
(B) Money deposited, after August thirty-first, nineteen hun-

dred sixty-six, together with all dividends credited thereon, in a
savings account in the name of the decedent in trust for another
person, with a banking organization, savings and loan association,
foreign banking corporation or organization or bank or savings
and loan association organized under the laws of the United
States, and remaining on deposit at the date of the decedent's
death.

(C) Money deposited, after August thirty-first, nineteen hun-
dred sixty-six, together with all dividends credited thereon, in the
name of the decedent and another person and payable on death,
pursuant to the terms of the deposit or by operation of law, to
the survivor, with a banking organization, savings and loan associa-
tion, foreign banking corporation or organization or bank or

1974)
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of control retained by the decedent in an inter vivos conveyance, the
New York statute lists certain conveyances which are testamentary
for the purposes of the surviving spouse. Those conveyances which
are listed include: gifts causa mortis, Totten trusts, joint savings ac-
counts, other joint tenancies, and inter vivos trusts in which a power
of revocation is retained by the settlor. In the only decided case un-
der the statute," the issue turned on whether a Totten trust was
created after 1966 which was the effective date of the legislation. The
court concluded that it did not and the trust was exempted from the
operation of the statute.

A comparison of the two statutes is difficult to make. The Penn-
sylvania statute would probably prohibit some conveyances7

7 which
the New York statute would exempt because the former is more
generally drawn. On the other hand, the New York statute is
probably less open to interpretation because of its specificity. The
statutes would appear preferable to the Restatement, however, since
they apply to inter vivos conveyances generally and not just to Totten
trusts.

It should be noted that neither the Restatement nor the statutes
mentioned prevent a decedent from disinheriting his or her spouse
by an irrevocable trust. Whether this is desirable is a policy
judgment. Presumably, the drafters of these plans believed that to
prevent irrevocable transfers would be too serious an incursion upon
the right to freely alienate one's property.

savings and loan association organized under the laws of the
United States, and remaining on deposit at the date of the dece-
dent's death.

(D) Any disposition of property made by the decedent after
August thirty-first, nineteen hundred sixty-six whereby property
is held, at the date of his death, by the decedent and another
person as joint tenants with a right of survivorship or as tenants
by the entirety.

(E) Any disposition of property made by the decedent after
August thirty-first, nineteen hundred sixty-six, in trust or other-
wise, to the extent that the decedent at the date of his death re-
tained, either alone or in conjunction with another person, by
the express provisions of the disposing instrument, a power to
revoke such disposition or a power to consume, invade or dis-
pose of the principal thereof. The provisions of this paragraph
shall not affect the right of any income beneficiary to the income
undistributed or accrued at the date of death.

76. In re Estate of Kleinerman, 319 N.Y.S.2d 898 (Sur. Ct. 1971).
77. See In re Estate of Schwartz, 449 Pa. 112, 295 A.2d 600 (1972) which held

that the gift of a corporate bond by a father to his son 31/2 months before the father's
death was a testamentary disposition under the Pennsylvania statute. It does not appear
that this result would be reached under the New York statute since this was not a gift
causa mortis.
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Nevertieless, one conclusion is inescapable: these various
solutions lend much needed clarity to this entire problem.

CONCLUSION

The Montgomery decision is an example of the confusion which
arises when the illusory test is applied - especially in the case of a
Totten trust. The entire question is much better suited to a legislative
solution. It is significant that New York, which has had the most
litigation concerning this problem, has adopted such a legislative
solution. On the strength of this example, other states may follow and
thereby establish some consistency in an area of the law rampant
with inconsistent decisions.

Lewis A. Remele - '75


