
CREIGHTON LAW REVIEW

WELFARE LAW - AFDC ASSISTANCE - CONNECTICUT SUPREME
COURT HOLDS THAT STATE WELFARE COMMISSIONER MAY CON-

SIDER A CHILD'S TORT RECOVERY IN DETERMINING ELIGIBILITY
FOR AFDC BENEFITS - Langs v. Harder, 35 No. 26 Conn. L.J.
7, - A.2d - (1973).

INTRODUCTION

Courts are faced with an ever increasing volume of welfare-
related cases. A recent Connecticut supreme court case, Longs v.
Harder,' considered whether a child's personal injury recovery, held
in guardianship for him under the direction and control of the
probate court, was an "available resource" which could be con-
sidered in determining qualification for welfare benefits under
Connecticut welfare regulations. In holding that a tort recovery was
an available resource, and thereby upholding the welfare
department's ruling denying the child future eligibility for AFDC
assistance, the Connecticut court appears to have made a departure
from well-established precedents.

The Nebraska supreme court has not addressed this question but
may soon be faced with the problem. 2 Furthermore, since the case
to be considered has been denied certiorari by the Supreme Court
of the United States,3 it stands as is, providing significant precedent
in the field of welfare law.

LANGS v. HARDER

In 1966, at age two, Everett C. Langs was badly bitten on the face
Iy a (log. A tort claim was filed on behalf of the infant against the
owner of the clog for present and future medical expenses, pain and
suffering, permanent scarring and disfigurement and attendant han-
dicap and embarrassment.4 A settlement of $23,000 was reached, with
the approval of the Hartford Probate Court. On April 5, 1968, the
probate court appointed the infant's mother, Jannie Langs, guardian
of his estate. After payment of medical expenses, attorney's fees and

1. 35 No. 26 Conn. L.J. 7, - A.2d - (1973) [hereinafter cited as Langsl.
2. Ideus v. Department of Pub. Welfare, IDoc. 283, No. 221 (Lancaster Cty. Dist.

Ct., filed Nov. 2, 1973) ; Godden v. Department of Pub. Welfare, Doc. 283, No. 56 (Lan-
caster Cty. Dist. Ct., filed Sept. 20, 1973) ; consolidated for trial (Feb. 4, 1974).

3. 42 U.S.L.W. 3632 (U.S. May 14, 1974).
4. Brief for Plaintiff-Appellee at 2, Langs.
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costs, a net amount of $14,144.65 was given to Mrs. Langs.5 The fund
was placed in a savings account by the guardian under the direction
and supervision of the probate court.6

At the time of the injury and settlement, Mrs. Langs and her six
minor children, including Everett, were receiving welfare assistance
from the Connecticut Welfare Department under the state's Aid to
Dependent Children program, which is, in part, federally funded.'

On March 31, 1969, upon learning of Everett's tort claim settlement
and the guarclianship estate, the Commissioner of the state welfare
department found him ineligible to receive assistance as a dependent
child and denied him further public assistance.8 Pursuant to a re-
quest by Mrs. Langs for a fair hearing as provided by Connecticut
statute, to determine whether or not this discontinuance was
wrongful, the hearing officer upheld the Commissioner's decision
that Everett was ineligible for Aid to Dependent Children.9

Mrs. Langs appealed to the state circuit court which held that the
Commissioner had not as a matter of law abused his discretion and
that he was not unreasonable in discontinuing assistance to Everett. °

Mrs. Langs appealed from the decision of the circuit court to the
Appellate Division of the Court of Common Pleas. That court found
error and rendered a unanimous judgment sustaining her appeal."
The defendant Commissioner sought and was granted certiorari by
the Supreme Court of Connecticut. In an opinion rendered on
December 25, 1973, that court, with one justice dissenting, upheld the
Commissioner's ruling denying future eligibility and ruled that he
was within his discretion in determining that the tort settlement fund
was an 'available resource. '

"12

NATURE OF TORT RECOVERY

Mrs. Langs urged the Connecticut supreme court to hold that
funds received in settlement of a tort claim were not an "available

5. Langs at 7.
6. This provision for supervision by the probate court is provided by CoNN.

GEN. STAT. ANN. § 45-49 (1973).
7. Langs at 7.
8. Id.
9. The Connecticut "Fair Hearing" scheme is found in CONN. GEN. STAT. ANN.

§ 17-2(a) (1973). Brief for Plaintiff-Appellee at 2, Langs.
10. Langs at 7.
11. Brief for Plaintiff-Appellee at 2, Langs.
12. Langs at 7.
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resource" within the purview of the applicable Connecticut
statutes."3 In support of this claim plaintiff argued that personal in-
jury recoveries are mere reimbursement for bodily damages under
the Internal Revenue Code, neither taxed as income nor recognized
as assets by the federal government.1

4 In rejecting this theory, the
court pointed out that if any federal statute were to be controlling in
this situation, it would be federal welfare, not tax, legislation.-M The
central issue, the court pointed out, was the scope of the Com-
missioner's discretion, in discontinuing welfare assistance based on
his interpretation of the term "available resource.'", The court
therefore restricted its analysis to a determination of whether the
Commissioner's ruling conflicted with federal welfare legislation."

Federal welfare legislation in the area is clearly regarded as ex-
pressing Congressional intent to control state AFDC programs;"8 the
United States Supreme Court has verified this position." Thus, the
Connecticut court was correct in attempting to gauge the Com-
missioner's determination of the meaning of "available resource"
against the backdrop of federal welfare law. What the court did not
recognize was that it could be argued that in the absence of any
specific reference to personal injury recoveries in the federal
welfare legislation, a court should look to other expressions of the
Congress which have addressed such recoveries, i.e., the Internal

13. Id. at 8. By statute, the state welfare Commissioner is empowered to make
necessary regulations to determine "need" as exists with regard to income and re-
sources available to the family group. CONN. GEN. STAT. ANN. §§ 17-82 et seq. (1973).

14. Brief for Plaintiff-Appellee at 5, Langs.
See also INT. REV. CODE OF 1954 § 104(a) (2).

15. Langs at 8.
16. Id. 42 U.S.C. § 602(a) (7) (Supp. V 1970)

[Tlhe State agency shall, in determining need, take into consider-
ation any other income and resources of any child or relative
claiming aid to families with dependent children .

17. Langs at 8:
The fact that the fund in question herein is not to be taxed as

income by the federal government is hardly determinative of
whether it is a "resource" "available" for the support of the
minor within the purview of the applicable state welfare statutes
and regulations.

18. 42 U.S.C. §§ 601-04 (Supp. V 1970). As expressed in Taylor v. Martin, 330
F. Supp. 85 (N.D. Cal.), afI'd, 404 U.S. 980 (1971) :

State programs to distribute AFDC benefits must conform to
the requirements set forth in the relevant portions of the Social
Security Act.

330 F. Supp. at 87.
19. King v. Smith, 392 U.S. 309 (1968).
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Revenue Code."
The plaintiff next argued that the Commissioner's determination

that the settlement funds could be used to determine eligibility for

AFDC benefits is at odds with the very nature of tort recovery, which

is to "make whole" the injured party by returning the injured party to

the position he was in before the injury. 2
1

Admittedly, the Commissioner could not have terminated AFDC

payments before the injury to Everett Langs. The plaintiff argued

that if tort recovery is indeed compensatory - merely a vehicle for
the reinstatement of the status quo which existed before an injury -

the Commissioner's determination that Everett Longs' tort recovery

was a "resource," allowing discontinuance of AFDC payments,
presented a fundamental logical inconsistency.

The court rejected this proposition, holding that the purpose of

the "make whole" doctrine is for the guidance of the jury or court in

determining damages.22 Furthermore, since personal injury compen-

sation cannot be determined by "mathematical formula," the amount

of the award is too speculative to be considered merely compen-

satory. 23 Since there was no evidence that the funds would be spent

for ameliorative purposes, the court held that the monies awarded
would not be used to make the child whole in any "realistic sense. ' '

24

In support of its position that tort recovery is not strictly compen-

satory, the court adopted the holding in Snell v. Wyman,22 where a

20. Galante v. Doe, 68 Misc. 2d' 295, 326 N.Y.S.2d 199, 202 (Civ. Ct. 1971). This
New York court found the Internal Revenue Code conclusive as to characterizing tort
recovery as merely compensatory. See also 2A C. SANDS, STATUTES & STATUTORY CON-
STRUCTION § 5303 (4th ed. 1973):

On the basis of analogy the interpretation of a doubtful statute
may be influenced by language of other statutes which are not
specifically related, but which apply to similar persons, things, or
relationships. By referring to other similar legislation, a court is
able to learn the purpose and course of legislation in general, and
by transposing the clear intent expressed in one or several statutes
to a similar statute of doubtful meaning, the court not only is
able to give effect to the probable intent of the legislature, but
also to establish a more uniform and harmonious system of law.
It follows that the usefulness of the rule is greatly enhanced
where analogy is made to several statutes or a statute representing
a general course of legislation.

21. Brief for Plaintiff-Appellee at 4, Langs.
22. Langs at 9.
23. Id. The court relied on Lopez v. Price, 145 Conn. 560, 145 A.2d 127 (1958)

Russakoff v. Stamford, 134 Conn. 450, 58 A.2d 517 (1948) ; Knight v. Continental Auto.
Mfg. Co., 82 Conn. 291, 73 A. 751 (1909).

24. Langs at 9.
25. Snell v. Wyman, 281 F. Supp. 853 (S.D. N.Y. 1968), affd, 393 U.S. 323 (1969).

The statute involved is found at N.Y. Soc. SERv. LAW §§ 104, 104-a, 105, & 360 (Mc-
Kinney 1973-74).
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New York statute allowing the state to seek reimbursement from
welfare recipients from, among other sources, personal injury
recoveries, was held constitutional.

Two other cases, 28 cited by the Connecticut court and deemed by
it to be controlling, also addressed specific statutes regarding per-
sonal injury recoveries. One case concerned a Pennsylvania regula-
tion substantially identical to the statute addressed in Snell v.
Wyman21 the other concerned an Illinois welfare department regula-
tion requiring the guardian of an estate of a minor to petition the
court for release of the guardianship fund.2"

Very few states have adopted AFDC recovery statutes as found in
New York law, and even fewer states have provisions addressing the
nature of personal injury recovery.2 9 No provision in the Connecticut
statutes on welfare regulations states whether the welfare depart-
ment is to consider personal injury recoveries in determining
eligibility. The Commissioner is simply directed to consider all
"available resources.' ' 0 Despite the fact that the cases cited by and
relied upon by the Connecticut court addressed specific statutes and
regulations, this was not deemed a distinguishing factor.3'

The Connecticut court seems to have disregarded the fact that in
the absence of a statute which specifically declares tort recoveries
relevant for welfare purposes, courts have traditionally held per-
sonal injury recoveries to be compensatory. 32 As expressed by the
United States Court of Appeals, Second Circuit:

The purpose of tort damages is to compensate an injured
person for a loss suffered and only for that. The law attempts
to put the injured plaintiff in a position as nearly as possible

26. Charleston v. Wohlgemuth, 332 F. Supp. 1175 (E.D. Pa. 1971) ; Fitzpatrick
v. Illinois Dep't of Pub. Aid, 52 111. 2d 218, 287 N.E.2d 66 (1972).

27. DEPARTMENT OF WELFARE PUB. ASSISTANCE MANUAL §§ 3822, 3822.1 & 3822.2.
Addressed by the court in Charleston v. Wohlgemuth, supra note 26.

28. ILL. DEP'T OF PUB. AID MANUAL OF POLICY & PROCEDURE, ch. 1150, § 1155.
Addressed by the court in Fitzpatrick v. Illinois Dep't of Pub. Aid, supra note 26.

29. See Baldus, Welfare as a Loan: An Empirical Study of the Recovery of
Public Assistance Payments in the United States, 25 STAN. L. REV. 123, 234 (1973).

30. CONN. GEN. STAT. ANN. §§ 17-82 et seq. (1973); STATE WELFARE DEP'T
POLICIES, 1 PUB. ASSISTANCE MANUAL, C. III, Index 300. Cited by Langs at 8.

31. Langs at 9.
32. Milwaukee & St. P.R.R. v. Arms, 91 U.S. 489, 493 (1875); Lee v. Southern

Homes Sites Corp., 429 F.2d 290, 293 (5th Cir. 1970) ; Stringer v. Dilger, 313 F.2d
536, 541 (10th Cir. 1963); Harris v. Standard Accident & Ins. Co., 297 F.2d 627,
631-32 (2d Cir. 1961).
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equivalent to his position before the tort. 33

Although the Connecticut court was correct that compensation for
personal injuries cannot be computed by mathematical formula,'3 the
basic principal of tort law that personal injury recoveries provide
:onlpensation, not only for the immediate injury, but for future con-

sequences of the injury,31 was not adequately considered. Even
though there was apparently no evidence indicating the severity of
the child's injury'3 it could reasonably be assumed that a dog bite in
Ihe face, resulting in a twenty-three thousand dollar recovery'
would anticipate some attendant permanent injury and future
medical expense. The court alludes to plaintiff's suggestion that the
funds in question will be expended for educational purposes and to
aid the child "escape the cycle of poverty," and suggests that these
)roposals are inconsistent with the "make whole" argument.3 8 What

the court fails to mention is plaintiff's suggestion that the funds are
needed "to provide for IEverett'sI future medical expenses,
rehabilitation, and education so that he may have a chance to over-
come the severe effects of his injury .... "39 The rationale for
allowing compensation for future consequences of an injury is that
the plaintiff has but one clay in court.4 0

33. Harris v. Standard Accident & Ins. Co., 297 F.2d 627, 631-32 (1961). See also
Sober v. Smith, 179 Neb. 74, 136 N.W.2d 372, 375 (1965) ; RESTATEMENT (SECOND)
OF TORTS § 901 (1966).

34. See note 23 supra.
35. See Brachtenback, Future Damages in Personal Injury Actions-The Standard

of Proof, 3 GONZACA L. REV. 75 (1968).
36. Langs at 9.
37. Brief for Plaintiff-Appellee at 2, Longs.
38. Langs at 9.
39. Brief for Plaintiff-Appellee at 4, Langs.
40. See Branchtenback, Future Damages in Personal Injury Actions-,The Standard

of Proof, 3 GONZAGA L. REV. 75, 76 (1968), citing Filer v. N.Y. Cent. R.R., 49 N.Y.
42, 44-45 (1872) :

Successive actions cannot he brought by the plaintiff for the re-
covery of damages, as they accrue from time to time, resulting
from the injury complained of, as would be the case for a con-
tinuous wrong or a continued trespass. The action is for a
single wrong, the injury resulting from a single act, and the
plaintiff was entitled to recover not only the damages which had
been actually sustained up to the time of the trial, but also com-
pensation for future damages; that is, compensation for all the
damages resulting from the injury, whether present or prospec-
tive ..... To exclude damages of that character, in actions for
injuries to the person, would necessarily, in many cases, deprive
the injured party of the greater part of the compensation to which
he is entitled.



CREIGHTON LAW REVIEW

CHILD'S TORT RECOVERY FOR CURRENT SUPPORT

The next argument raised by the plaintiff is that since an infant's
parents are required by state statute to support him until he reaches
his majority,41 the tort recoveries received by a child are not
available for expenditure for the child's support. Plaintiff argued
that this Connecticut statute is designed to comply with the common
law rule absolving a child from any obligation to support himself and
requiring parents to support their children. Thus, any welfare regula-
tion must also be applied in accordance with this principle of law.42

The court rejected this proposition that the duty of support legally
remains in the parents since, as here, there is no parent able to
provide such support.4 1 In effect, the Connecticut court ruled, that
even though the law requires a parent to support his minor children,
when the parent is unable to provide this support, the law will then
look to the child to assume his own support.

The common law principle, placing the obligation for support of
children in the parents, is expressed in Blackstone:

The duty of parents to provide for maintenance of their
children, is a principle of natural law, an obligation . . . laid

on them not only by nature herself, but by their own proper
act, in bringing them into the world.44

In a New York case,'4 very similar to Langs, the court addressed the
question of whether this common law rule, requiring parental sup-
port of their children, was abrogated by the fact that there was no
parent able to provide such support. In finding it was not, the court
ruled:

The infant's money was awarded to compensate him for his
pain, his suffering and his incapacity occasioned by the ac-
cident, not to purchase necessaries for him during his
minority. The law obligates the father to provide those
necessaries. If he fails in his duty, those agencies should act
that provide necessaries for infants without such funds. I am

41. CONN. GEN. STAT. ANN. § 17-320 (1973).
42. Brief for Plaintiff.Appellee at 6-7, Langs.
43. Langs at 10.
44. W. BLACKSTONE, COMMENTARIES 446-47 (11th ed. 1791).
45. DeMarco v. Seaman, 157 Misc. 390, 283 N.Y.S. 697 (Sup. Ct. 1934).
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not dealing with infants who possess inheritances, but with
crippled children each of whom happens to have a small sum
of money in place of a normal body . . . .When that money
is withdrawn to purchase necessities, it is being mis-
al~lpliedI.46

The Connecticut court did not address this case, nor others cited by
the plaintiff dealing specifically with an infant's obligation to expend
tort recoveries for necessaries.-,

It is a well-established principle of law that where the statutory
law of a state is silent upon a given question, the common law
governs.48 Moreover, unless there is an expressed reason for abroga-
tion of an established common law rule, the court may not effect such
change or abrogation, nor create new principles not found in 1he
common law. Such change is the perogative of the legislature, not the
cour ts.4

9

In its holding for the plaintiff, the Connecticut Appellate Division
recognized this common law doctrine, and found no intent by the
Connecticut Legislature to alter it:

A reading of all the pertinent statutes leads this court to
conclude that it was not the intention of the legislature, as ex-
pressed therein, to alter the long standing doctrine of the
common law that a minor child is not responsible for his own
care and maintenance, and to saddle this obligation upon a
minor's recovery of moneys received in settlement of a per-
sonal injury tort claim.1°

Case law in this area would indicate that, contrary to the holding
of the Connecticut supreme court, other courts have adhered to the

46. Id. at Misc. _ 283 N.Y.S. at 701-03.
47. Hyter v. Children's Village, 7 Misc. 2d 1032, 166 N.Y.S. 2d 667, 668 (Sup.

Ct. 1957) ; Gaffney v. Constantine, __ Misc. _. 87 N.Y.S.2d 131, 132 (Sup.
Ct. 1949). Note that the term "necessaries" is commonly used by courts in reference
to daily maintainance and support.

48. Dennis v. Shaw, 137 Conn. 450, 78 A.2d 691 (1951) ; Bassett v. City Bank
& Trust Co., 115 Conn. 393, 161 A. 852 (1932) where the common law application
was affirmed in Connecticut; Peters v. Peters, 156 Cal. App. 32, 103 P. 219 (1909)
State ex rel. Wright v. Barney, 133 Neb. 676, 276 N.W. 676 (1937).

49. Carey v. Hulett, 66 Minn. 327, 69 N.W. 31 (1896).
50. Brief for Plaintiff-Appellee at 8, Langs, citing Langs v. Harder Civil No.

14-708-52691 (Conn. C.P. App. Div.).
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dicates of this policy. What case law exists" indicates that, prior to
contrary statutory dictates in their jurisdictions, courts have express-
ly followed the common law rule denying parents or welfare agen-
cies the right to use the child's personal injury recovery for his
necessaries. 2 In adopting this view, one New York court expressed
the rule thusly:

Withdrawals for ordinary necessities of life, which parents
or relief agencies are required to furnish by law, are
not proper. [Citations omitted]. It is thus clear that no
withdrawal is justifiable unless it be for an urgent purpose
over and above the ordinary necessities of life; helpful to a
reduction of the consequences of the injury." [Emphasis
addedl .

Similarly, in Application of Woods, 1 a New York court stated that
an infant's tort recovery was his; his father had a duty to support him,
and if the father failed in that duty, the welfare agency should
assume it.

In cases holding that a welfare recipient's tort recoveries are sub-
ject to the consideration of the welfare department, thereby placing
the recipient in an altered welfare category, the courts have in-
variably addressed their decisions to a particular statute.55 These
statutes either require reimbursement of welfare benefits paid to the
recipient after the right to the lump sum payment arose,5' or, they

51. See generally 25 STAN. L. REV. 123 (1973), supra note 29. Also, states which
have addressed the issues raised in Langs, (New York, New Jersey, Pennsylvania,
Illinois, etc.') are states which adopted welfare programs at an early stage, thus
raising the possibility of welfare.related problems. Furthermore, these jurisdictions,
although considered to have liberal welfare programs, were the first to adopt statutes
allowing consideration and recoupment of lump sum funds received by welfare re-
cipients.

52. Galante v. Doe, 68 Misc. 2d 295, 326 N.Y.S.2d 199 (Civ. Ct. 1971); Applica-
tion of Woods, 32 Misc. 2d 745, 222 N.Y.S.2d 903 (Sup. Ct. 1961); Conigliaro v.
Rosa, 24 Misc. 2d 15, 202 N.Y.S.2d 560 (Sup. Ct. 1960); Leon v. Walker, 1 Misc.
2d 219, 147 N.Y.S.2d 331 (Sup. Ct. 1955); DeMarco v. Seaman, 175 Misc. 390, 283
N.Y.S. 697 (Sup. Ct. 1934). See Francis v. Harris, 100 N.J. Super. 313, 241 A.2d
844 (1968) where a New Jersey court addressed a specific recoupment statute.

53. Hyter v. Children's Village, 7 Misc. 2d 1032, -, 166 N.Y.S.2d 667, 668
(Sup. Ct. 1957).

54. 32 Misc. 2d 745, 222 N.Y.S.2d 903 (Sup. Ct. 1961). This court relied
heavily on DeMarco v. Seaman, note 45 supra.

55. The following are representative of this sort of case: Snell v. Wyman, 281 F.
Supp. 853, (S.D.N.Y. 1968), aJ'd, 393 U.S. 323 (1969); Fitzpatrick v. Illinois Dep't
of Pub. Aid, 52 Ill. 2d 218, 287 N.E.2d 666 (1972) ; Francis v. Harris, 100 N.J. Super.
313, 241 A.2d 844 (1968).

56. See note 29 supra.
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require the guardian of a minor's estate to petition the probate
court for release of such funds.57 Even in cases such as these, where
there existed an applicable statute, courts adhere to the longstanding
rule of law that a statute in derogation of the common law is to be
strictly construed.5" In light of the common law and case precedent,
the conclusion reached by the Connecticut court is novel for a
jurisdiction without clear statutory mandate.

Plaintiff also urged that in absence of a showing to the contrary,
the principal of the funds held in the probate court are not available
since Connecticut law does not allow the corpus to be released
without a showing of "urgent emergency."1" The Connecticut court
avoided that result by ruling that

although it is desirable to confine expenditures for the
ward's support and maintenance to the income of his estate,
in the absence of a statute prohibiting it the guardian may in a
proper case expend the principal for this purpose.8°

Citing legislative expression in a "related area,"61 the court looked to
a Connecticut statute regarding "commitment of children" to the
welfare commissioner, and the expense of their care and mainten-
ance in private or public homes for needy children.62 The court did
not elaborate on the "relation" between these two areas. The court
thereby deferred to the legislature to provide restrictions on
principal expenditure and placed the burden on the recipient to peti-

57. Fitzpatrick v. Illinois Dep't of Pub. Aid, 52 Ill. 2d 218, 287 N.E.2d 666 (1972).
58. Galante v. Doe, 68 Misc. 2d 295, 326 N.Y.S.2d 199 (Civ. Ct. 1971). The court

held that a minor's personal injury recoveries were not subject to provisions of New
York's "recoupment" statute because the child was not the recipient.

It is clear from the language of the statutes that a minor child
is not a "recipient" of public assistance but, rather, a beneficiary
of funds received by his parents.

Id. at 204.
See generally In re Treglown, 38 Wis. 2d 317, , 156 N.W.2d 363, 368 (1968)

Dennis v. Shaw, 137 Conn. 450, 78 A.2d 691 (1951):
No statute is to be construed as altering the common law, farther

than its words import. It is not to be construed as making any
innovation upon the common law which it does not fairly express.

137 Conn. at -, 78 A.2d at 692.
59. Brief for Plaintiff-Appellee at 5, Langs citing Ersham v. Lee, 101 Conn.

349, _ , 125 A. 621, 623 (1924) :
The guardian should not be permitted to exceed her income

except in a case of urgent emergency.
60. Langs at 10.
61. Id.
62. CONN. GEN. STAT. ANN. § 17-62(d) (1973).

1974)
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lion the probate court for release of such funds.63 In its ruling, the
Connecticut court assumed, given the facts of this case, that the
probate court would allow encroachment upon the principal for the
child's support, noting it would have been a different question if
plaintiff had sought release of the principal and such permission had
been denied by the probate court."6

The law regarding release of funds held in guardianship for a
minor is unclear. Although the general rule appears well-settled that
all expenditures by the guardian should be made out of the income of
the ward's estate and not from the principal unless prior court
authorization is obtained,85 courts of some jurisdictions adhere to the
view that a guardian may, in a proper case, expend the principal of
the ward's estate for his maintenance and education without prior
order of the court.66

Unless the quotation from the court noted above is read as
precluding the need for the plaintiff to obtain a probate court order
)rior to principal expenditure, the plaintiff is left facing the possibili-

ly that the probate court, despite the termination of AFDC benefits,
will not sanction expenditures required for the maintenance of
Everett Langs.

CONSTITUTIONAL CHALLENGES

The court's final consideration dealt with the plaintiff's con-
stitutional challenges to the applicable welfare laws. In response to
plaintiff's first challenge, that the Connecticut welfare statutes are
unconstitutionally vague because they fail to deal with the effect of
personal injury recovery by a child or to define the term "needy
child,"67 thus placing unbridled discretion in the hands of the Com-
missioner, the court determined that, in light of the complexity of the
subject matter, while necessarily broad, the statutes were not so
vague as to be unconstitutional." Furthermore, the court felt that the
provision for court appeal was ample protection against possible ar-

63. Langs at 10:
Of course, the minor's guardian should obtain the approval of

the Probate Court before expending principal for the support of
the minor.

64. Id.
65. 39 C.J.S. Guardian and Ward § 88(b) (1944).
66. 39 AM. JuR. Guardian and Ward § 72 (1968).
67. CONN. GEN. STAT. ANN. §§ 17-84 to 17-107 (1958).
68. Langs at 11.

(Vol. 7
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l)itrary action."
Plaintiff's statutory vagueness argument stems from the fact that

the Commissioner is not given any specific directive or guidance un-
der the Connecticut General Statutes.0 This, the plaintiff contends,
in an unconstitutional delegation of legislative authority in violation
of the fourteenth amendment to the Constitution of the United
States., The Connecticut court interpreted the statutory directive, re-
(luiring the Commissioner to take into account "all. . .available in-
come and support,"2 as constitutional, providing a sufficient stan-
dard for effective court review," and pointed out that "statutes in far
)roader terms have successfully met the test .... "1

The second constitutional challenge raised by the plaintiff was
that the ruling by the hearing examiner, denying the child future
welfare payments, was a deprivation of property without due process
since there has been no indication that the funds held for him were a
1"resource available" for his current support and maintenance." In
rejecting this proposition, the court pointed out that, since it had
already made a determination that the funds are sufficiently
available for the Commissioner to take them into account," the fair
hearing and judicial review provisions exercised by the plaintiff
were sufficient to provide her adequate due process. 7

The analysis of the court was sound so far as it went. However,
although the court suggests that plaintiff obtain the permission of the
probate court prior to expending any part of the principal, the court
did not address the due process ramifications of the possible refusal
of the probate court to allow such expenditure, leaving the child with
no support. It could be argued, that in the absence of either a statute
or even a welfare department directive requiring the recipient to pe-
tition the probate court, it is the burden of the department or the state
to make a determinative inquiry of the probate court to see whether
or not the principal of the funds held therein can or will be released
for the ward's care and maintenance. In this case, there was no actual
fact finding that any portion of the funds would be released by the

69. Id.
70. Brief for Plaintiff-Appellee at 13, Langs. See note 67 supra.
71. Id.
72. CONN. GEN. STAT. ANN. § 17-82(d) (Supp. 1973).
73. Langs at 11, citing State v. Stoddard, 126 Conn. 623, 628, 13 A.2d 586 (1940).
74. Langs at 11.
75. Brief for Plaintiff-Appellee at 14, Langs.
76. Langs at 11.
77. Id.

1974)
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probate court for the child's care and maintenance, the court instead
assuming such availability.7 1

Moreover, recent federal cases have scrutinized states'
presumpltions as to the availability of income for welfare recipients."
In reference to the availability of income held by a minor under
AFDC, the Fifth Circuit Court of Appeals held:

The Supreme Court has uniformly held that States are not
permitted to indulge in presumptions as to the availability of
income to needy members of an AFDC family.o

Similarly, federal regulations clearly express this need for cer-
tainly with regard to the availability of income to the welfare
recipient. A state agency may not, under these regulations, assume
the availability of a fund not actually available.8

Thus it is apparent that both case precedent and federal
regulations place the burden on the state to determine actual
availability of income to the welfare recipient. Here, the Connecticut
court appears to have placed the burden on the plaintiff to make that
determination. Since the case does not indicate whether, in fact, the
probate court will release the funds in question for the child's sup-
port and maintenance," it would appear that the Connecticut court
has not shown actual availability of the fund as required by notions
of due process, and the requirements of federal legislation.

The third constitutional issue raised by the plaintiff concerned a
two-fold attack grounded in equal protection. First, if tort recoveries
are considered to be a resource subject to consideration for welfare
eligibility, the welfare recipient is denied the equal protection of the

78. Langs at 10. See text accompanying note 64 supra.
79. At this point, plaintiff's due process claim blends into a supremacy clause

argument :as demonstrated by the following cases: Lewis v. Martin, 397 U.S. 552
(.970) (the state may not treat as "available" funds not shown to be legally due to
the child) ; King v. Smith, 392 U.S. 309 (1968) (Alabama could not discontinue AFDC
assistance under a "substitute father" provision unless such male was shown to actual-
ly be contributing to the support of the needy child); Wilczynski v. Harder, 323 F.
Supp. 509 (D. Conn. 1971) (in determining eligibility for Medicaid, the state
may not presume that the face value of an insurance policy is equal to the actual
cash surrender value); Solomon v. Shapiro, 300 F. Supp. 409 (D. Conn.), ai'd, 396
U.S. 5 (1969) (income of step-parent, not legally obligated to support the step-child,
cannot be assumed as available for the support of the child).

80. Rodriguez v. Vowell, 472 F.2d 622, 626 (5th Cir. 1973).
81. 45 C.F.R. § 233.20(a) (3) (v) (1973).
82. Langs at 10.
83. Id.
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law, in that a tort recovery in the hands of a non-welfare recipient is
not considered a resource but merely compensation for his injury, a
"return of capital."4 It is apparent that the court did not deem this
argument meritorious in that it was summarily rejected.95 The only
authority cited by the court was an excerpt from a New York case
stating: "the Constitution we are supposed to expound gives us no
authority to follow the figurative trails of metaphors like this.' 'e°

The Supreme Court has recognized that welfare assistance is sub-
ject to the fourteenth amendment.- However, it has not specifically
ruled that wealth is a suspect criterion.8 If wealth had been so
denominated, the very fact that wealth is the determinative factor
:hallenged would have subjected the legislation to greater scrutiny

by the court. 9

In that wealth is not among the classifications which the courts
consider to be suspect, a determination whether or not there has
been a denial of equal protection traditionally rests upon the
rational basis test.90 In recent cases,91 the United States Supreme
Court has adopted earlier Court expression in its interpretation of
that test:

A classification must be reasonable, not arbitrary, and must
rest upon some ground of difference having a fair and sub-
stantial relation to the object of the legislation, so that all per-
sons similarly circumstanced shall be treated alike.92

The real question presented here is simply, whether or not a
legislature can make a rational distinction between personal injury

84. INT. REV. CODE OF 1954 § 104(a) (2) ; Brief for Plaintiff-Appellee at 15,
Langs; see text accompanying notes 13-16 supra.

85. Longs at 11.
86. Id., citing Snell v. Wyman, 281 F. Supp. 853, 862 (S.D.N.Y. 1968), af'd,

393 U.S. 323 (1969).
87. Sherbert v. Verner, 374 U.S. 398, 404-05 (1963) ; Flemming v. Nestor, 363

U.S. 603, 608-11 (1960).
88. James v. Valtierra, 402 U.S. 137 (1971) ; Dandridge v. Williams, 397 U.S. 471,

485 (1970). When coupled with a "fundamental interest," wealth can be considered
suspect; see Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).

89. Graham v. Richardson, 403 U.S. 365, 372 (1971) ; see Note, 7 CREIGHTON
L. REV. 69 (1973). See generally Gunther, In Search of Evolving Doctrine on A
Changing Court: A Model for a Newer Equal Protection, 86 HARV. L. REV. 1 (1972).

90. Lindsley v. National Carbonic Gas Co., 220 U.S. 61, 78-79 (1911).
91. Eisenstadt v. Baird, 405 U.S. 438, 446-47 (1972); Reed v. Reed, 404 U.S. 71,

75 (1971).
92. Reed v. Reed, 404 U.S. 71, 76 (1971), citing Royster v. Guano Co., 253 U.S.

412, 415 (1920).
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recoveries in the hands of a welfare recipient and personal injury
recoveries in the hands of a non-welfare recipient. It would appear
that there is a question as to whether the statutes involved here93 as
interpreted by the Connecticut court, meet this established test. This
question is substantial enough to merit more than the cursory
analysis proffered by the court. The court should have determined
whether the consideration of a child's tort recovery, in the deter-
muination of welfare eligibility, has a fair and substantial relationship
to the object of the classification, presumably, the conservation of
welfare funds. 9

4

The plaintiff's second equal protection argument challenged the
validity of a section of the Connecticut Welfare Manual regarding the
allowance of an educational fund, 95 whereby an AFDC recipient
between the ages of eighteen and twenty-one is allowed to reserve
certain income earned by him for educational purposes. The Connec-
ticut court concluded that the age limitation is not arbitrary or dis-
criminatory because it is designed to limit the program to those
whose educational needs have become identifiable.-0

Federal welfare law allows a state agency to exempt income for
future identifiable needs of a dependent child,9' and federal
guidelines explain this regulation to apply specifically to a child's
future educational needs, so as to help realize a child's maximum

potential." It could be argued that to limit such educational reserve
to a specific age group, as Connecticut has clone, arbitrarily dis-
criminates against other dependents and denies them the equal
protection of the law.

The final challenge raised by the plaintiff is that any decision
denying this child continued eligibility because of his tort recovery,

93. CONN. GEN. STAT. ANN. §§ 17-84 et seq. (1958).
94. The equal protection analysis by the Connecticut supreme court may be

criticised not only as being cursory, but possibly erroneous in light of a recent
Supreme Court case stating:

[A] State's interest in preserving the fiscal' integrity of its wel-
fare program by economically allocating limited AFDC resources
may not be protected by the device of adopting eligibility require-
ments restricting the class of children made eligible by federal
standards.

Townsend v. Swank, 404 U.S. 282, 291 (1971).
95. STATE WELFARE MANUAL § 332.5(b), cited in Brief for Plaintiff-Appellee

at 15, Langs.
96. Langs at 11.
97. 42 U.S.C. § 602(a) (8) (B) (i) (1973).
98 HANDOOK OF Pun. ASSISTANCE ADMINISTRATION, Pt. 4, § 3140(2) ; cited

in Brief for Plaintiff-Appellee at 16, Langs.

(Vol. 7



CASE NOTES

contravenes the supremacy clause of the United States Constitution,
since the state statutes and regulations, as applied, would then con-
travene the letter and spirit of the federal welfare law. The Connec-
ticut court determined that, since it had found the funds in question
to be a "currently available resource," and since federal welfare
regulations allow consideration of "currently available resources," 99
there was no conflict with federal law.

The court correctly found that federal welfare regulation in the
area requires each state's AFDC plan to limit its consideration for
eligibility and amount of payments to "currently available
resources" only.100 However, since there is no further definition of
the term "currently available," plaintiff argued that the supervening
federal law is found in an analogous area, the federal eligibility
criteria for medicaid payments.101 In that area, for a resource to be
available, it must be "in hand" or "under the control of the in-
dividual." '

02 Since AFDC assistance and Medicaid benefits are both
forms of public assistance, instituted by Congress, it is reasonable to
assume that the legislative body intended a corollary between the
two, in that the criterion adopted as a standard of eligibility was
meant to have some mutual reference. That being the case, the regu-
lations are "in pari materia" and should be looked to by the courts
in its endeavor to determine legislative intent.103 This the Connecti-
cut court failed to do.

As discussed earlier, there is a question of whether or not the
funds held under control of the probate court will or should be
released for the child's current support and maintenance.04 This
would indicate, contrary to the assumption made by the Connecticut
court, that the funds are not available for welfare eligibility con-
sideration. Therefore, since there is a conflict between Connecticut
welfare practice and the federal welfare law, federal law controls.105

Furthermore, since the federal regulations make no mention of a
child's tort recovery in determining AFDC eligibility, the state may
not, in absence of such authority, exclude the child from AFDC
eligibility because of such receipt. Citing a previous expression by
that Court, stating this policy, the United States Supreme Court said:

99. 45 C.F.R. § 233.20 (1973) ; Longs at 11.
100. Langs at 11.
101. Brief for Plaintiff-Appellee at 17, Longs.
102. HANDBOOK OF PUB. ASSISTANCE ADMINISTRATION, Supp. D, § D-4030.4; cited

in Brief for Plaintiff-Appellee at 17, Longs.
103. 2A C. SANDS, STATUTES & STATUTORY CONSTRUCTION § 5103 (4th ed. 1973).
104. See text accompanying notes 59-66 supra.
105. King v. Smith, 392 U.S. 309, 333 (1968).
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Thus King v. Smith establishes that, at least in the absence of
congressional authorization for the exclusion clearly evidenc-
ed from the Social Security Act or its legislative history, a
state eligibility standard that excludes persons eligible for
assistance under federal AFDC standards violates the Social
Security Act and is therefore invalid under the Supremacy
Clause.'"

CONCLUSION

The basic purpose of the federal welfare legislation is to provide a
means whereby the recipient can attain the capability for maximum
self-support and personal independence.o7 In view of this purpose,
by removing the child from the welfare program and requiring him to
expend his personal injury recoveries for his daily care apd
maintenance rather than in overcoming the possible future effect of
his injury, the state has violated the spirit of the federal law. The
dominant purpose of the Aid to Dependent Children programs is the
protection of children. °0 The personal injury recoveries, if reserved
for the child for ameliorative or educational purposes, will provide
him with a means to cope with the handicap occasioned by the injury
which producel the fund.

Paul V. McCarten - '74

106. Townsend v. Swank, 404 U.S. 282, 286 (1971), citing King v. Smith, 392 U.S.
309 (1968).

107. 42 U.S.C. § 601 (1969).
108. Carroll v. Finch, 326 F. Supp. 891 (D. Alaska 1971) ; Doe v. Hursh, 337

F. Supp. 614 (D. Minn, 1970) ; Evans v. Department of Social Serv's, 22 Mich. App.
633, 178 N.W.2d 173 (1970).
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