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INTRODUCTION

In 1971 the sound recording industry 'brought to the United
States Congress a problem which had long merited attention. Both
at home and abroad industry profits were being reduced, at an esti-
mated rate of $100 million annually,' by unauthorized reproductions
of sound recordings-popularly known as "record piracy."'2  To
combat this problem Congress amended Title 17 of the United
States Code (The Copyright Act of 1909) to add "sound recordings"
as a new classification capable of federal copyright protection.8

However, these amendments were not retroactive. They extended
protection only to sound recordings produced after February 15,
1972 and before January 1, 1975. 4 This, in effect, left to the states
the responsibility of providing a remedy for the unauthorized repro-
duction of those sound recordings produced prior to February 15,
1972 and after January 1, 1975. Nebraska responded in its 1974 leg-
islative session with the enactment of L.B. 683, a criminal statute
which prohibits record piracy.5 This article will examine L.B. 683
in the context of the federal legislation and judicial decisions which
gave rise to its enactment.
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1. 2 U.S. CODE CONG. § ADM. NEWS, 92d Cong., 1st Sess., 1567 (1971).

2. Generally, "record piracy" involves obtaining a legitimate phono-
graph record or cassette tape produced by a recording company and trans-
ferring the sounds from the legitimate original onto blank tapes. The re-
produced tapes are then sold to the public under a different label. "Coun-
terfeit tapes" should be distinguished. Counterfeit tapes are tapes which
are represented to be genuine when, in fact, they are not. This process in-
volves reproducing the tape and the recognized label of another record com-
pany. See United States v. Shultz, 482 F.2d 1179 (6th Cir. 1973).

3. 17 U.S.C. § 5(n) (Supp .11,1970), amending 17 U.S.C. § 5 (1970).
The Copyright Act was enacted pursuant to the power delegated Congress
in the copyright clause of the Constitution. U.S. CONST. art. I, § 8, cl. 8.

4. Pub. L. No. 92-140, § 3 (Oct. 15, 1971) [also appearing in 17
U.S.C. § 1 (Supp. II, 1970)].

5. L.B. 683, [1974] Laws of Neb. 444. L.B. 683 is reprinted in full
in the Appendix of this article.



RECORD PIRACY

SOUND RECORDING LEGISLATION

FEDERAL COPYRIGHT LAW

The Copyright Act of 1909 provides exclusive protection against
the unauthorized reproduction of works which are copyrighted in
,accordance with the provisions of the Act.6 Under the Act, a work
may be copyrighted if (1) it qualifies as a copyrightable work,7 (2)
it is registered with the Copyright Office," and (3) it is published
with the appropriate notice of copyright." Copyright protection,
once secured, extends for 28 years and may 'be renewed for an ad-
ditional 28 years.10 The Copyright Act sets out specific civil reme-
dies and criminal penalties for the infringement of a federal copy-
right. Any infringement of a copyright subjects the infringer to
the civil remedies afforded in Section 101, including an injunction
to restrain any further infringement and damages occasioned by
the infringement." An infringement that is willful and for profit12

is a misdemeanor and subjects the infringer, in addition to civil
remedies, to criminal prosecution under Section 104.13 The criminal
penalty is imprisonment not to exceed one year or a fine of not
less than $100 nor more than $1,000, or both.14

The stated purpose of the 1971 amendments to the Copyright
Act was to create "a limited copyright in sound recordings ... mak-
ing unlawful the unauthorized reproduction and sale of copyrighted
sound recordings."' 15 Accordingly, Section 1 of the Act, which sets
out the exclusive rights of copyright owners, was amended to add
a new subsection granting the exclusive right to reproduce and dis-
tribute to the public copyrighted sound recordings.' 6 Also, "sound

6. 17 U.S.C. § 1 (1970).
7. Id. § 5.
8. Id. § 6.
9. Id. § 10. Section 19 sets out the specific requirements for giving

a notice of copyright. One common method is an encircled "c". Id. § 19.
10. Id. § 24.
11. Id. § 101(a), (b).
12. Id. § 104.
13. Id.
14. Id.
15. 2 U.S. CODE CONG. & ADM. NEWS, 92d Cong., 1st Sess., 1567 (1971).

Prior to 1971, the only protection afforded by the Copyright Act with re-
spect to sound recordings was the Section 1 (e) requirement that a 20 roy-
alty be paid to the copyright owner of a musical composition that was to
be mechanically reproduced. 17 U.S.C. § 1 (e) (1970). This provision, al-
though applicable to record pirates as well as to others, extends protection
only to the owners of copyrighted compositions and not to legitimate sound
recording companies. Section 1 (e) was not affected by the 1971 amend-
ments.

16. 17 U.S.C. § l(f) (Supp. I, 1970), amending 17 U.S.C. § 1 (1970).
Also, Section 19 was amended to provide a special method for giving notice
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CREIGHTON LAW REVIEW

recordings" was added as another class of copyrightable works un-
der the Act.17 Finally, the Act was amended to state specifically
that the unauthorized manufacture, use or sale of copyrighted
sound recordings constitutes an infringement of the copyrighted
work,'8 thus subjecting the infringer to civil liability under Section
101 and, if done willfully and for profit, to criminal prosecution
under Section 104.

It is important 'at this point to elaborate briefly on the limited
scope of the new copyright created by the 1971 amendments. Only
sound recordings are capable of copyright protection. 19 As defined
in the act, "sound recordings" are "works that result from the fixa-
tion of a series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture. ' '20 To be distinguished
from "sound recordings" are "reproductions of sound recordings,"
which are not copyrightable. "Reproductions of sound recordings"
are defined as "material objects in which sounds other than those
accompanying a motion picture are fixed by any method now
known or later developed, and from which the sounds can be per-
ceived, reproduced, or otherwise communicated ....,21 Therefore,
the copyrightable work is the aggregation of sounds which comprise
a recording and not the tangible medium upon which the sounds
are fixed.22 This distinction is significant in two respects. First,
although copyright owners have the exclusive right to duplicate
sound recordings in a tangible form,23 the copyright protection ex-
tends only to the sound recording itself. Thus, an infringement
of a sound recording copyright does not occur merely with the man-
ufacture of a duplicate tangible form, but rather it is the recapture
of the copyrighted fixation of sounds which constitutes the infringe-
ment.24 Second, since the copyrightable work is the sound record-
ing, and not the performance by the artist which gives rise to the
recording, a copyrighted sound recording does not preclude an inde-
pendent imitation of the artist's performance itself.

of copyrighted sound recordings-an encircled "P". Id. § 19 (Supp. II,
1970), amending 17 U.S.C. § 19 (1970).

17. Id. § 5(n) (Supp. II, 1970), amending 17 U.S.C. § 5 (1970).
18. Id. § 101(e) (Supp. II, 1970), amending 17 U.S.C. § 101 (1970).
19. Id. § 5(n) (Supp. II, 1970), amending 17 U.S.C. § 5 (1970).
20. Id. § 26 (Supp. II, 1970), amending 17 U.S.C. § 26 (1970).
21. Id.
22. See 2 U.S. COD. CONG. & ADM. NEws, 92d Cong., 1st Sess., 1570

(1971).
23. 17 U.S.C. § 1(f) (Supp. II, 1970), amending 17 U.S.C. § 1 (1970).
24. If, for example, Smith owns a copyright in a sound recording fixed

on a phonograph record, Jones could not escape infringement of that copy-
right simply by reproducing the recording on a cassette tape rather than
on another phonograph record.
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It was noted above that the 1971 amendments "apply only to
sound recordings fixed, published, and copyrighted on and after
[February 15, 1972] and before January 1, 1975. .... ,,25 The pur-
pose for limiting the duration of the amendments to three years
was to provide a period for Congress to consider other alternatives
to solving the record piracy problem 'before taking permanent legis-
lative action.26 The effect of the legislation, however, was to leave
to the respective states the responsibility for dealing with piracy
of those recordings fixed prior to February 15, 1972.

L.B. 683

Record piracy was outlawed in the state of Nebraska with the
enactment of L.B. 683.27 It should be noted at the outset that L.B.
683 is not the same as a copyright statute. It is distinct from a
copyright statute in that it does not specifically grant exclusive
property rights the infringement of which will invoke civil and
criminal penalties. However, L.B. 683 is intended to accomplish the
same sort of result that was intended when the federal Copyright
Act was amended in 1971-to make record piracy a criminal offense.

Section 1 of the 'bill is the basic substantive section, which
makes it unlawful knowingly to manufacture (transfer), distribute,
sell, or possess with the purpose to sell, pirated sound recordings. 28

Section 1 reads as follows:

Unless exempt under section 3 of this act, it is unlaw-
ful for any person, firm, partnership, corporation, or asso-
ciation knowingly to (1) transfer or cause to be transferred
any sounds recorded on a phonograph record, disc, wire,
tape, film, or other article on which sounds are recorded
onto any other phonograph record, disc, wire, tape, film,
or other article, or (2) sell, distribute, circulate, offer for
sale, distribution or circulation, possess for the purpose of
sale, distribution or circulation, or cause to be sold, distrib-
uted or circulated, offered for sale, distribution or circula-
tion, or possessed for sale, distribution or circulation, any
article or device on which sounds have been transferred
without the consent of the person who owns the master
phonograph record, master disc, master tape, master wire,
master film, or other article from which the sounds are de-
rived.29

25. Pub. L. No. 92-140, § 3 (Oct. 15, 1971) [also appearing in 17 U.S.C.
§ 1 (Supp. , 1970) ].

26. 2 U.S. CODE CONG. & ADM. NEWS, 92d Cong., 1st Sess., 1566-67
(1971).

27. L.B. 683, [1974] Laws of Neb. 444. See Appendix.
28. Id., § 1.
29. Id.
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It is clear, from the language in Section 1, that L.B. 683 is aimed
not only at the pirate himself-the person who actually manufac-
tures unauthorized reproductions of a sound recording-but also at
the retailer who sells such reproductions to the public. The statute
states that any person who sells, offers for sale or possesses with
a purpose to sell, a pirated sound recording is subject to criminal
prosecution.3 0 This obviously would include the retailer as well
as the pirate-manufacturer. Thus, the statute is designed to thwart
record piracy at two levels: first, by prohibiting manufacturers
from pirating and distributing sound recordings; second, by prohib-
iting retailers from distributing the pirated recordings.

A close reading of Section 1 reveals an apparent ambiguity.
The section could be interpreted to mean that the transfer of sounds
recorded on a record or tape onto another record or tape is unlawful
without regard to whether the owner of the master record or tape
has consented to the transfer; whereas the sale of a record or tape
is unlawful only if the sounds contained therein have been trans-
ferred without the owner's consent. Gramatically, that is what
Section 1 says. However, the propriety of outlawing the manufac-
ture of duplicate sound recordings even if the owner of the original
has consented is questionable. For if the owner has consented to
the reproduction, then the reproduction is authorized and the "pi-
racy" element no longer exists. Perhaps a fairer interpretation of
Section 1 is that the transfer of recorded sounds onto another record
or tape is unlawful only when the owner of the master record or
tape has not consented to the transfer.

Section 2 of L.B. 683 states a separate offense. This section
requires that the name and address of the manufacturer must ap-
pear on the outside package of any record or tape upon which
sounds have been transferred.8 ' It is unlawful for any person to
sell, distribute or possess for the purpose of sale, a record or tape
which does not meet this requirement.3 2

There are four exceptions to the provisions of L.B. 683 enu-
merated in Section 3 of the statute. L.B. 683 does not prohibit the
transfer of sound recordings (1) for use in connection with radio
or television broadcasting, (2) for archival purposes, (3) for per-
sonal use without profit, and (4) for educational purposes. 33

The penalty for violating Sections 1 or 2 of L.B. 683 is a mis-
demeanor punishable by a fine not to exceed $1,000 or by imprison-

30. Id.
31. Id.
32. Id.
33. Id.
33. Id., § 3, at 444-45.
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ment not to exceed six months, or both.34 Also, each copy which
is manufactured or distributed will probably constitute a separate
offense. Nebraska's penalty for record piracy, which is slightly less
severe than that imposed by the federal Copyright Act, is similar
to those existing in other states.3 5 In a few states, however, the
criminal sanction is much more severe. For example, in Tennessee
a person who is convicted of record piracy is guilty of a felony and
may be imprisoned for from one to three years or fined up to
$25,000.36 Subsequent offenses are punishable by imprisonment for
from three to ten years or by a fine of up to $100,000, or bothY7

Penalties of this magnitude probably are more effective in dis-
couraging the tendency to ignore the law, pay the fine, and shrug
it off as a "cost of doing business."

RECORD PIRACY IN THE COURTS

Technological advancements in the sound recording industry
have posed difficult problems in terms of fashioning legal interests
which can be adequately protected in the courts. The invention
of the mechanical piano gave rise to a controversy in the early 1900's
with regard to whether the manufacture of piano rolls, devices in-
serted into a mechanical piano to produce music, was protected un-
der the federal copyright laws. A musical composition was a copy-
rightable work under the Copyright Act.38 The problem that arose
was whether or not the owner of a copyrighted musical composition
had the exclusive right to manufacture and sell piano rolls which
embodied that composition. In White-Smith Music Publishing Co.
v. Apollo Co.,39 the Supreme Court held that piano rolls were not
"copies" of a copyrighted composition within the meaning of the
Copyright Act, but rather were merely components of a machine

34. Id., § 4, at 445.
35. See, e.g., ARIz. REV. STAT. ANN. § 13-1024 (Pocket Part 1972) (mis-

demeanor offense); ARK. STAT. ANN. § 41-4620 (Cum. Pocket Part 1973)
(fine of not less than $50 nor more than $250); CAL. PENAL CODE § 653h
(West 1970) (misdemeanor offense); VA. CODE ANN. § 59.1-41.6 (1973)
(misdemeanor offense).

36. TENN. CODE ANN. § 39-4249 (Cum. Supp. 1973).
37. Id. See also PA. STAT. ANN. tit. 18, § 4878.1(g) (1973) (first of-

fense, up to three years imprisonment or fine of up to $5,000; subsequent
offenses, up to ten years imprisonment or fine of up to $20,000 or both);
TEX. Rev. CIv. STAT. ANN. art. 9014 (Pocket Part 1974) (first offense, mis-
demeanor with fine of up to $2,000; subsequent offenses, felony with fine
of up to $25,000 or imprisonment up to five years or both).

38. 17 U.S.C. § 5(e) (1970). Federal copyright protection has been
extended to musical compositions since 1831. Act of Feb. 3, 1831, ch. 16,
4 Stat. 436.

39. 209 U.S. 1 (1908).
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which executed the composition. 40 The decision, therefore, permit-
ted persons to manufacture duplicate piano rolls without infringing
the copyright in musical compositions. In the year following the
White-Smith decision, Congress amended the Copyright Act to state
that piano rolls were to be considered "copies" under the Act.41

Legislative response to the record piracy problem, however, was
not nearly as prompt as it was at the turn of the century with
respect to piano roll duplication. In 1955, the Second Circuit Court
of Appeals held, in Capitol Records v. Mercury Records Corp.,42 that
phonograph records of compositions recorded by musical artists
were not protected under the Copyright Act.43 The court based
its decision primarily on the piano roll experience, noting that piano
rolls had been unprotected until the Copyright Act was specifically
amended to extend copyright protection to those devices. 44 The
Court reasoned, by analogy, that phonograph records should be
treated similarly and that therefore, since the Copyright Act did
not specifically apply to phonograph records, they should not be
accorded protection.45

Congress did not respond to the Capitol Records decision and
the record piracy problem until 1971. Up to that time it was fairly
clear, especially in view of Capitol Records, that there was no fed-
eral remedy for the unauthorized duplication of sound recordings
and that protection against record piracy would have to be secured
at the state level. However, even after the Copyright Act was
amended in 1971 to extend copyright protection to sound recordings,
the state continued to be responsible for remedying the piracy of
recordings produced prior to February 15, 1972 'because the amend-
ments were not retroactive. 46

Efforts at the state level to combat record piracy through the
common law tort of unfair competition proved unsuccessful. In a
very early case, International News Service v. Associated Press,47

the Supreme Court announced the misappropriation doctrine, which
held generally that it was tortious for a person to appropriate for
profit the business efforts of another.48 That doctrine, however,

40. Id. at 18.
41. 17 U.S.C. § 1(e) (1970).
42. 221 F.2d 657 (2d Cir. 1955).
43. Id. at 661.
44. Id. at 660, citing White-Smith Publishing Co. v. Appollo Co., 209

U.S. 1 (1908).
45. 221 F.2d at 661.
46. See text at notes 25-26 supra.
47. 248 U.S. 215 (1918).
48. Id. at 239-40. See Callmann, He Who Reaps Where He Has Not

Sown: Unjust Enrichment in the Law of Unfair Competition, 55 HAmw. L.
REv. 595 (1942).
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was significantly eroded by the lower courts in subsequent years49

and was effectively, though not expressly overruled by two land-
mark Supreme Court cases in 1964. In Sears, Roebuck & Co. v. Stif-
fel Co.50 and Compco Corp. v. Day-Bright Lighting, Inc.,51 plaintiffs
sought injunctive relief against defendants who had copied and
manufactured without authorization certain industrial designs mar-
keted by the plaintiffs. The designs were not patented. The Court
ruled that an unpatented article is in the public domain and may
be copied, manufactured and sold -by anybody who chooses to do
S0.52 Therefore, the Court held, a state's unfair competition law
could not be used to prevent the copying of unpatented articles.
In Sears the Court stated:

To allow a State by use of its law of unfair competition
to prevent the copying of an article which represents too
slight an advance to be patented would be to permit the
State to block off from the public something which federal
law has said belongs to the public.5 3

The principle announced in the Sears and Compco cases ap-
peared to render state unfair competition laws ineffective in pre-
venting record piracy.54 This prompted the enactment of legisla-
tion in the states, similar to L.B. 683 in Nebraska, designed spe-
cifically to outlaw the unauthorized reproduction of sound record-
ings. By 1971, eight states had passed such legislation.55

In 1973, California's record piracy statute was challenged on
constitutional grounds in the Supreme Court. In Goldstein v. Cali-

49. See RCA Mfg. Co. v. Whiteman, 114 F.2d 86, 89 (2d Cir. 1940);
Cheney Bros. v. Doris Silk Corp., 35 F.2d 279, 280 (2d Cir. 1929); Triangle
Publications, Inc. v. New England Newspaper Publishing Co., 46 F. Supp.
198, 201-03 (D. Mass. 1942). These cases appeared to present facts compar-
able to those in International News Service, but the courts consistently
found that case distinguishable. In Triangle Publications, the Massachu-
setts district court indicated that it would not follow the International News
Service case except on its "precise facts." 46 F. Supp. at 203.

50. 376 U.S. 225 (1964).
51. Id. at 234.
52. Id. at 231, 237-38.
53. Id. at 231-32.
54. In 1967, the First Circuit Court of Appeals ruled specifically that

Sears and Compco had overruled International News Service. Columbia
Broadcasting System, Inc. v. DeCosta, 377 F.2d 315, 318 (1st Cir. 1967). See
also Letter from Richard G. Kleindienst to Emanuel Celler, June 29, 1971,
in 2 U.S. CODE CONG. & ADM. NEws, 92d Cong., 1st Sess., 1577 (1971). This
letter, which contained recommendations by the Department of Justice that
the Copyright Act be amended to protect sound recordings, stated:

We believe that extending copyright to reproduction of sound
recordings is the soundest, and in our interpretation of Sears and
Compco, the only way in which sound recordings should be pro-
tected.

Id. at 1578.
55. 2 U.S. CODE CONG. & ADM. NEWS, 92d Cong., 1st Sess., 1567 (1971).
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fornia,56 petitioners had been convicted of pirating certain sound
recordings fixed prior to February 15, 1972 in violation of the Cali-
fornia statute. On appeal, they argued (1) that the state statute
conflicted with the copyright clause of the Constitution because it
permitted a state copyright of unlimited duration, (2) that the stat-
ute conflicted with the supremacy clause of the Constitution, under
the Sears and Compco principle, by prohibiting the copying of un-
copyrighted works, and (3) that the Copyright Act did not authorize
state regulation of record piracy.57 The Supreme Court disagreed
with each of these arguments.

In affirming the convictions and sustaining the statute, the
Court began by noting that the copyright clause of the Constitution
"neither explicitly precludes the States from granting copyrights
nor grants such authority exclusively to the Federal Govern-
ment." r5 8 The Court then concluded that the duration limitation
contained in the copyright clause-that copyrights may be granted
only "for limited Times" 59-applies only to federal, and not to state
copyrights. 60 Second, the Court found no conflict between the Cali-
fornia statute and the supremacy clause of the Constitution. It dis-
tinguished the principle announced in the Sears and Compco cases
on the ground that those cases involved the copying of mechanical
configurations in circumstances where Congress had definitely indi-
cated, through its patent laws, which articles were to be protected
and which were to remain free; whereas with respect to sound re-
cordings produced prior to February 15, 1972, Congress had not indi-
cated whether such recordings should or should not be protected,
but rather had chosen to leave the area unattended.61 In Sears
and Compco Congress had declared a policy to which the states were
required to yield under the supremacy clause. No such policy had
been indicated regarding sound recordings, and therefore the states
were free to act. 62 Finally, the Court answered the petitioners'
third argument by stating that there was nothing in the Copyright
Act or its legislative history to indicate that Congress intended re-
productions of sound recordings to be free from state regulation. 3

56. 412 U.S. 546 (1973), rehearing denied, 414 U.S. 883 (1973).
57. Id. at 2551. Similar arguments had proved successful in Florida

where a federal district court had struck down that state's piracy statute.
International Tape Mfrs. Ass'n v. Gerstein, 344 F. Supp. 38 (S.D. Fla. 1972).

58. 412 U.S. 560 (1973).
59. U.S. CONST. art. I, § 8, cl. 8.

'59. U.S. CONST. art. I, § 8, cl. 8.
60. 412 U.S. 560-62 (1973).
61. Id. at 569-71.
62. Id.
63. Id. at 566.
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The Goldstein decision was a definitive ruling that state stat-
utes prohibiting record piracy of recordings produced prior to Feb-
ruary 15, 1972 are constitutional. This opened the door for the en-
actment of L.B. 683 by Nebraska in 1974.

THE PROBLEM THAT REMAINS

State regulation of the unauthorized reproduction of sound re-
cordings is inadequate. At present, only 26 states have record pi-
racy statutes. 64 The pirate needs only to locate in a state lacking
such a statute and then reproduce sound recordings which were
fixed prior to February 15, 1972. He will thus be virtually assured
of freedom from prosecution. Moreover, even among the states
where there are statutes prohibiting piracy, the penalties which are
imposed are often non-prohibitive.6 5 The best solution to the prob-
lem that remains after Goldstein is total federal pre-emption; the
1971 amendments to the Copyright Act should be made retroactive
and prospective beyond January 1, 1975, thereby affording federal
copyright protection to all sound recordings.

The record piracy problem has grown more serious since 1971.
In June of 1974 it was estimated that approximately $200 million
were lost annually to pirates and that close to one-quarter of all
the cassette tapes sold in the United States were pirated.66 The
consumer, of course, also suffers. Not only are pirated tapes poorer
in quality than legitimate tapes, but legitimate tapes must 'be sold
at an inflated price in order to offset the losses occasioned by pi-
rates.6 7 The recording industry is a major source of entertainment
in this country and sound recording is an interest of nationwide
concern. Sound recording piracy calls for swift and conclusive ac-
tion by Congress.

CONCLUSION

The Nebraska Unicameral has done the recording industry and
the public a service by enacting L.B. 683. By outlawing the unau-
thorized reproduction of sound recordings, the Unicameral has elim-
inated Nebraska from the group of states where record pirates can

64. NEWSWEEK, June 17, 1974, at 86.
65. See text at notes 35-37 supra.
66. NEWSWEEK, June 17, 1974, at 86.
67. Since legitimate recording companies must compete with the pir-

rates, their costs must be borne by a smaller number of purchasers at a
higher retail price. The problem is especially acute in view of the fact that
a pirate producer experiences lower production costs than the legitimate
producer. In short, record piracy causes increased pro rata production costs
for the legitimate sound recording industry.
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operate without fear of prosecution. The statute will probably be
effective in accomplishing its intended purpose. It not only prohib-
its the manufacture and sale of pirated recordings by the pirate
himself, but it also forbids the retailer from distributing such re-
cordings to the public. Also, although a stiffer penalty might have
been warranted, it appears that each copy which is manufactured
or distributed will constitute a separate offense under L.B. 683.

The authors believe, however, that the best solution to the pi-
racy problem is total federal pre-emption. The three-year pre-emp-
tion which currently exists by virtue of the 1971 amendments to
the Copyright Act has left to the states the responsibility of reme-
dying the piracy of recordings produced prior to February 15, 1972
and after January 1, 1975. But state-by-state regulation is too er-
ratic to give adequate protection. Pirates continue to operate in
unregulated states, causing further losses both to the recording in-
dustry and to the consumer. The copyright clause of the Constitu-
tion gives Congress the power and the responsibility to deal with
this problem on a nationwide basis. The authors recommend that
the 1971 amendments -to the Copyright Act be made retroactive and
that the January 1, 1975 expiration date be eliminated, so that fed-
eral copyright protection may be extended to all sound recordings.

APPENDIX-L.B. 683

Section 1. Unless exempt under section 3 of this act, it is un-
lawful for any person, firm, partnership, corporation, or association
knowingly to (1) transfer or cause to be transferred any sounds
recorded on a phonograph record, disc, wire, tape, film, or other
article on which sounds are recorded onto any other phonograph
record, disc, wire, tape, film, or other article, or (2) sell, distribute,
circulate, offer for sale, distribution or circulation, possess for the
purpose of sale, distribution or circulation, or cause to be sold, dis-
tributed or circulated, offered for sale, distribution or circulation,
or possessed for sale, distribution or circulation, any article or de-
vice on which sounds have been transferred without the consent
of the person who owns the master phonograph record, master disc,
master tape, master wire, master film, or other article from which
the sounds are derived.

Sec. 2. It is unlawful for any person, firm, partnership, corpo-
ration, or association to sell, distribute, circulate, offer for sale, dis-
tribution or circulation, or possess for the purpose of sale, distribu-
tion or circulation, any phonograph record, disc, wire, tape, film,
or other article on which sounds have been transferred unless such
phonograph record, disc, wire, tape, film, or other article 'bears the
actual name and address of the transferor of the sounds in a prom-
inent place on its outside face or package.
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Sec. 3. This act does not apply to any person who transfers
or causes to be transferred any sounds (1) intended for or in con-
nection with radio or television broadcast transmission or related
uses, (2) for archival purposes, (3) solely for the personal use of
the person transferring or causing the transfer and without any
compensation being derived by the person from the tranfer, or (4)
intended for use by an educational institution, school, or other per-
son for instructional or educational uses.

Sec. 4. Any person violating the provisions of section 1 or 2
of this act shall be guilty of a misdemeanor and shall, upon convic-
tion thereof, be fined not more than one thousand dollars or by
imprisonment in the county jail for not more than six months, or
by both such fine and imprisonment.


