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"Good Mornin' America, How are ya? I'm your native
son. I'm the train they call The City of New Orleans, I'll
be gone five hundred miles when the day is done."'

Much has been written of railroads in recent years since the
demise of the Penn Central Railroad.2 The native son of Amer-
ica, the railroad, is being recognized once again. However, what
is seen is not that which inspired Arlo Guthrie's well known song.

Instead of gleaming trains pounding across miles of "houses,
farms and fields," the citizens of Deshler, Nebraska, view a rusty
railroad freight car lying on its side next to a deteriorated and mis-
aligned track,8 a result of railroad abandonment. It is out of this
latter perspective that a review of the legal doctrines surrounding
the granting of injunctions against the railroad for illegal aban-
donment is in order.

Since the time that the railroads first discovered they were
overbuilt and learned of destructive competition in an effort to
force the "other" railroad out of business, abandonment of track-
age and routes has been commonplace. It was not, however, un-
til the passage of the Interstate Commerce Act in 18874 that the
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1. Arlo Guthrie, The City of New Orleans.
2. See, e.g., Barber, Railroad Reorganization, Section 77, and the Need

for Legislative Reform, 21 U.C.L.A.L. REv. 553 (1974).
3. Deshler, Neb., is a southeastern Nebraska town along the Fairbury

to Ruskin line which is the subject of the suit for injunction in ICC v. Chi-
cago Rock Island & Pac. R.R., Civil No. 73-1920 (8th Cir., July 24, 1974).
For a discussion of the conditions of the area see Lincoln Sunday Journal
and Star, April 15, 1973, at 4c.

4. Interstate Commerce Act of Feb. 4, 1887, ch. 104, 24 Stat. 379, (cod-
ified at 49 U.S.C. §§ 1 et seq. (1970)).
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public had any voice in the question of railroad trackage abandon-
ments. The terms of 49 U.S.C.§ 1(18) (1970) provide that:

[N]o carrier by railroad subject to this chapter shall
abandon all or any portion of a line of railroad, or the
operation thereof, unless and until there shall first have
been obtained from the [Interstate Commerce] Commis-
sion a certificate that the present or future public con-
venience and necessity permit of such abandonment.
For any violation of this provision, 49 U.S.C. § 1(20) (1970)

provides in part that any unlawful act. "may 'be enjoined by any
court of competent jurisdiction at the suit of the United States, the
Commission, any commission or regulating 'body of the State or
States affected, or any party in interest."5

The test of the parameters of an illegal abandonment under
Section 1 (18) was well stated in Zirn V. Hanover Bank6 where the
Court of Appeals for the Second Circuit held that no illegal aban-
donment had occurred where operations had ceased and the rail-
road continued not to operate because of conditions over which the
railroad had no control. Whether or not the circumstances of a
case are within this understanding of an illegal abandonment is a
legal question to be determined by the court.7

Under the terms of Section 1(20) a district court considering
the granting or denying of an injunction should not defer to the
Interstate Commerce Commission under the doctrine of primary
jurisdiction.s The question of illegal abandonment is one of law,
and thus, there exists no reason to defer to the specialized know-
ledge developed by the Commission. As Judge Gibson declared in
ICC v. Chicago, Rock Island & Pacific Railway Co., "The only
question for resolution is whether there has 'been an abandonment

5. The section further provides that any carrier or employee or person
acting on behalf thereof who knowingly violates the provisions of para-
graphs (20) or (18) is subject to a fine of not more than $5,000 and/or
up to 3 years imprisonment. 49 U.S.C. § 1 (20) (1970).

6. 215 F.2d 63, 69 (2d Cir. 1954).
7. Wheeling & L.E. Ry. v. Pittsburgh & West Virginia Ry., 33 F.2d

390 (6th Cir. 1929). See also ICC v. St. Johnsbury & Lamoille County R.R.,
Civil No. 73-3 (D. Vt. 1973).:

8. The doctrine of primary jurisdiction, the exercise of judicial discre-
tion in deference to an administrative'agency's expertise, is well stated by
Justice'Brandeis in Great Northern Ry. v. Merchants Elev. Co., 259 U.S. 285,
291 (1922), where he said:

:Whenever a rate, rule or practice is attacked as unreasonable or
as unjustly discriminatory, there must be preliminary resort to the
Commission. Sometimes this is required because the function be-
ing exercised is in its nature administrative in contra distinction
to judicial. But ordinarily the determining factor is not the char-
acter of the function, but the character of the controverted ques-
tion and the nature of the enquiry necessary for its solution.
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within the intendment of Section 1(18). This is a legal question
for the courts to determine."9

Despite the clarity of precedent classifying abandonment under
Section 1(18) as a legal question, uncertainty as to the possible
application of primary jurisdiction has arisen. This uncertainty
prompted the federal court in Nebraska district 0 to find that
an illegal abandonment had occurred, while simultaneously dis-
missing the application for an injunction by applying the doctrine
of primary jurisdiction. The roots of this fundamental confusion
lie in a pattern of decisions denying injunctive relief under Section
1(20) on the grounds that the Interstate Commerce Commission
should first decide the issue whether a certificate of public conven-
ience and necessity will be issued permitting a lawful abandon-
ment.

Applying Section 1(18) in Asbury v. The Chesapeake & Ohio
Railway" the District Court for the District of Columbia refused
to issue an injunction against the railroad's abandonment for two
reasons. First, there was a proceeding before the Commission
seeking permission to abandon and Judge Holtzoff noted that the
law does not favor two separate actions between the same parties
pursuing the same ends.1 2 The plaintiff shipper had participated
vigorously in the ICC hearing and the Commission was close to a
final appealable decision on the abandonment application. 1 3 Sec-
ond, the court was reluctant to require the expenditure of substan-
tial sums necessary to repair the tracks and tunnel and thus deter-
mined that the equities favored the railroad.' 4  The issue of
the Commission's delay in reaching a decision on the abandonment
application was raised by shipper's counsel. The court declared
that "[t] his fact may be all the more reason why this court should
stay its hand and not require the railway company to spend a
large sum of money, which might prove unnecessary if the admin-
istrative proceeding is determined in its favor.' 5

A similar approach was taken by the District Court for the
Western District of Arkansas' 6 in 1960, when a 1959 condemnation

9. ICC v. Chicago Rock Island & Pac. R.R., Civil No. 73-1920 (8th
Cir., July 24, 1974) at 9.

10. ICC v. Chicago Rock Island & Pac. R.R., Civil No. 73-L-244 (D.
Neb., Oct. 29, 1973).

11. 264 F. Supp. 437 (D.D.C. 1967).
12. Id. at 438.
13. Id.
14. Id.
15. Id.
16. Meyers v. Arkansas & Ozarks Ry., 185 F. Supp. 36, 41 (W.D. Ark.

1960).
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action had severed 98 percent of the trackage and a May, 1960,
washout made the remaining lines unsafe. An application for
abandonment of the railroad was filed in June, 1960, and a hearing
on that application was anticipated in the "immediate" future.
The court denied a preliminary injunction against the abandon-
ment and retained jurisdiction pending Commission action.17

In a 1972 case involving the Penn Central,18 Judge Muir
opined, "The test which this Court must apply is whether it is
equitable to permit Penn-Central to continue suspension of service
until the ICC decides whether permanent abandonment is appro-
priate."'19 The Commission had indicated it would expedite the
abandonment application proceedings, and the court found that al-
though there was a violation of Section 1 (18) it was not required
to enjoin the abandonment under these facts. 20

Courts weighing the elements involved in an injunction
against abandonment frequently will not adjudicate the matter in
deference to the doctrine of primary jurisdiction because the ad-
ministrative agency has not ruled upon the application before it.
But as the Eighth Circuit and an earlier court decision noted, pri-
mary jurisdiction is not the issue. Rather, the issue of illegal
abandonment is a question of law21 which should be determined
by the courts. The crucial consideration in these cases is the de-
gree of discretion which a district court has in granting an injunc-
tion under the terms of Section 1(20).

The language of Section 1(20) is that any unlawful abandon-
ment "may 'be enjoined," 22 thus indicating a degree of discretion.
There is, however, early precedent that a district court has no dis-
cretion upon finding a violation of Section 1(18). Mr. Justice
Brandeis in Texas Pacific Railway v. Gulf, Colorado, Santa Fe

17. Id. at 42.
18. Commonwealth of Pa. v. Penn Central Transp. Co., 348 F. Supp.

28 (M.D. Pa. 1972).
19. Id. at 30.
20. Id. The court cites three cases in support of this proposition. Of

the three cases, one, the Meyers case, 185 F. Supp. 36 (W.D. Ark. 1960),
was based on § 1(20). The case of Smith v. United States, 211 F. Supp.
66 (D. Conn. 1962) was an appeal from an actual ICC order by parties ad-
versely affected by an authorized abandonment. McGrody v. Baltimore &
Ohio R.R., 217 F. Supp. 252 (E.D. Pa. 1963), was a suit alleging illegal aban-
donment of tugboat service by affected employees and their union. The
court did not reach the question of a court's duty to issue an injunction
as it found that no illegal abandonment had occurred.

21. ICC v. Chicago Rock Island & Pac. R.R., Civil No. 73-1920 (8th
Cir., July 24, 1974); See also Zirn v. Hanover Bank, 215 F.2d 63 (2d Cir.
1954).

22. 49 U.S.C. § 1(20) (1970).
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Railroad23 held that where a track extension was found to have
been constructed without an ICC certificate of public necessity and
convenience "[t]he party in interest opposing construction is enti-
tled as of right to an injunction. '2 4

The contention of a "right to an injunction" upon proof of a
violation was not dealt with by the courts in Asbury25 and Penn
Central.26 Instead, the courts chose to characterize their problem
as one involving a choice between the equities of damage to the
shippers and the public or damage to the railroads by compelling
them to spend vast and needless sums of money.

The recent decision by the Eighth Circuit 27 supports the view
that the granting of an injunction is discretionary. Yet, that deci-
sion goes beyond prior decisions in specifying the weight to be
given to various factors when considering the equities of an injunc-
tion.

2 8

The district court must consider the "strong Congressional pol-
icy" and the "substantial public interest" in not permitting aban-
donment without prior Commission approval. 29 Further consider-
ations must include whether or not the railroad has a "compelling
financial"30 interest causing abandonment. There have been in-
stances in which evidence at trial demonstrated that the railroad
was actually experiencing continued profits rather than financial
losses. The question of possible railroad neglect aggravating a sit-
uation must also be considered as railroads often claim conditions
are beyond their control. 31 These factors must also be balanced in
light of the possibility of delay expected at the ICC in processing
an abandonment application.3 2

23. 270 U.S. 266 (1926).
24. Id. at 273.
25. 264 F. Supp. 437 (D.D.C. 1967).
26. 348 F. Supp. 28 (M.D. Pa. 1972).
27. ICC v. Chicago Rock Island & Pac. R.R., Civil No. 73-1920 (8th

Cir., July 24, 1974).
28. Id. The court of appeals could do no more than indicate these fac-

tors and their relative importance as it felt itself bound by the principle
that the actual grant or denial of an injunction by a district court is review-
able only to the extent there has been an abuse of discretion. Relying upon
Yakus v. United States, 321 U.S. 414, 440 (1944), the circuit court felt it
was the responsibility of the district court and not the reviewing court to
grant or deny an injunction in accordance with the criteria it discussed.

29. Id. at 10.
30. Id. at 13.
31. Asbury v. Chesapeake & Ohio Ry., 264 F. Supp. 437, 438 (D.D.C.

1967).
32. ICC v. Chicago Rock Island & Pac. R.R., Civil No. 73-1920 (8th

Cir., July 24, 1974) at 15-16.
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Distinguishing earlier cases, the circuit court in Chicago Rock
Island observed: "Where a Commission decision might soon be
forthcoming authorizing abandonment, courts were justifiably re-
luctant to compel expenditures which in a few months could seem
to be wasteful or senseless. Here neither shippers nor this court can
see any prospect of resolution of the abandonment issue within
the near future."3  This statement is a judicial recognition of
the delay before the Commission, which leaves shippers without
service for lengthy periods while an abandonment application is
pending. Furthermore, the court observed that "[s]uch a delay
• . . significantly affects the traditional balancing of equities upon
application for injunction. '8 4

The effect of the Eighth Circuit opinion in Chicago Rock Is-
land is to provide judicial recognition of the policy of maintaining
service embodied in the Interstate Commerce Act, Section 1(18),
during the period in which an abandonment application is pend-
ing.35 Such a policy in effect should reduce the discretion of the
district judge and force him to act according to the overall con-
gressional policy and public interest in the availability of rail
service as opposed to the traditional balancing approach taken by
the Asbury court. Asbury propounded the theory that the pos-
sibility of long delay before the Commission enhanced the argu-
ment against injunction, as the railroad would be forced to spend
even more money if an injunction were granted while an applica-
tion was pending followed by later Commission approval of aban-
donment.8 6 Interests of others affected by lack of rail service were
not even mentioned by the Asbury Court.

In contrast, the Chicago Rock Island decision specifically re-
quired an examination of the broader interests involved when bal-
ancing equities. Furthermore, for the first time the court re-
quired an examination of abandonment by neglect, a new factor to
be weighed against railroad defenses.8 7

Thus, at a minimum the decision in Chicago Rock Island en-
hances the possibility that district courts will consider a broader

33. Id. at 14.
34. Id. at 15.
35. The ICC procedure in reviewing requests for permission to aban-

don a rail line has been further burdened by the application of NEPA re-
quirements to these abandonment applications by Harlem Valley Transpor-
tation Ass'n v. Stafford, 360 F. Supp. 1057 (S.D.N.Y. 1973), aff'd, Civil No.
73-2496 (2d Cir., June 18, 1974). The ICC must now prepare an environ-
mental impact statement before taking action on an abandonment request.

36. Asbury v. Chesapeake & Ohio Ry., 264 F. Supp. 437 (D.D.C. 1967).
37. ICC v. Chicago Rock Island & Pac. R.R., Civil No. 73-1920 (8th

Cir., July 24, 1974).
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spectrum of public interests affected by granting or denying an
injunction against illegal abandonment. However, to fulfill ade-
quately the policy of continuing service to the public codified in
Sections 1(18) and 1(20) the issuance of an injunction should be
mandatory.

Section 1(20) provides the public a means of enforcing the
guarantees of service in the public interest through a right of ac-
tion, either personally, or through their regulatory commissions.
A finding of "illegal abandonment"38 verifies the contention that
the policy of Section 1(18) is being violated. However, a court hav-
ing found an "illegal abandonment" should venture no further
than enjoining the railroad until the ICC makes a final decision. It
is not the function of the courts to become a surrogate Interstate
Commerce Commission, nor is it desirable for the court to im-
pede agency expertise in making final decisions for abandonment
applications. But a court injunction against abandonment may
provide an effective means of redress against illegal abandonments
of service.

An appropriate court disposition would grant an injunction
upon proof that an illegal abandonment has occurred, whether or
not an application to abandon has been filed with the ICC.39 The

38. Abandonment is difficult to prove as the complainant must estab-
lish that the railroad has taken a voluntary act to suspend permanently,
or at least indefinitely, service. The problem of proof becomes increasingly
difficult with the common practice of track embargo where the railroad re-
moves track from service on the grounds of safety. At some point in the
future a lawful embargo may become an illegal abandonment. Meyers v.
Jay Street Connecting R.R., 259 F.2d 532 (2d Cir. 1958).

39. Prior judicial precedent for this action is the opinion of Mr. Justice
Brandeis in Texas & Pac. Ry. v. Gulf, Colo. & Santa Fe Ry., 270 U.S. 266,
272 (1926). If courts remain reluctant to depart from the determinations
of Asbury and Penn Central the issue is substantial enough to warrant con-
gressional action.

However, a recent case in Nebraska lends strong support to the thesis
presented in this article and demonstrates that courts are becoming aware
of the necessity for injunctive relief in abandonment situations. On re-
mand, the Nebraska district court, following criteria suggested by the
Eighth Circuit, found that under the circumstances a preliminary injunction
against the railroad abandonment pending an ICC hearing was appropriate.
This recent decision gives weight to the proposition that a court may prop-
erly review a request for injunction against an abandonment under 42
J.S.C. § 1 (18) (1970). The district court stated:

The thought mirrored in [the] earlier memorandum that an in-
junction should not be issued was impelled primarily by the confi-
dence that a decision by the Interstate Commerce Commission
would be relatively prompt and that an outlay of a large sum of
money in the interim would be unfair. That confidence was not
well placed. While it may seem ironic that delay by the Interstate
Commerce Commission would work to the disadvantage of the rail-
road company, it does so, because this is not a dispute merely be-
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court will thereby avoid entering the quagmire of conditions neces-
sitating expertise to assess properly the equities. The public's
right to redress will also be preserved. The burden of possible
harm to the railroads arising from needless expenditures will then
fall upon the ICC, where it rightfully belongs. The Commission
will be forced to develop more adequate ways to handle aban-
donment applications and to protect the public interest as well
as the railroads'.

Arlo Guthrie sang in "The City of New Orleans": "This train's
got the disappearin' railroad blues." As we cope with the prob-
lems attendant to our re-discovery of America's railroads and seek
to end the "disappearin' railroad blues," it will be necessary to de-
velop legal doctrines tailored to suit the changing public needs.

tween the Interstate Commerce Commission and the railroad com-
pany. The shippers have a heavy stake in the outcome and none
of the problems attending this proceeding can be attributed to
them.

On balance, the equities press for an injunction against the rail-
road company's abandoning the service on the Ruskin line. A
preliminary injunction, therefore, should be issued.

ICC v. Chicago Rock Island and Pac. R.R., Civil No. 73-L-244 (D. Neb., Oct.
31, 1974).
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