
HABEAS CORPUS-TTHE FIFTH CIRCUIT CONSIDERS THE EFFECTS OF

WAIVER ON HABEAS CORPUS AVAILABILITY-Winters v. Cook, 489
F.2d 174 (5th Cir. 1973).

INTRODUCTION

The purpose of habeas corpus is to afford relief from impris-
onment that is the result of a denial of due process of law.' An
impediment to establishing a right to habeas corpus relief is the
possibility that the rights a petitioner claims have been violated
were waived at some stage in the judicial process.

The seminal standard for determining the validity of a waiver
was presented in the United States Supreme Court decision, Fay
v. Noia:2  I

The classic definition of waiver enunciated in Johnson v.
Zerbst [citation omitted]-"an intentional relinquishment
or abandonment of a known right or privilege"- furnishes
the controlling standard. At all events we wish it clearly
understood that the standard here put forth depends on the
considered choice of the petitioner. [Footnote omitted.] 3

The recent Fifth Circuit case Winters v. Cook 4 applied two
separate qualifications to the Fay-Zerbst general rule of general
waiver: waiver by counsel and waiver by guilty plea. This case
note will examine the application of these two qualifications and
their effect on the availability of habeas corpus relief.

WINTERS V. COOK

On April 14, 1963, E. T. Branch, a white male, was killed in
Holmes County, Mississippi. Shortly thereafter Matthew Winters, a
Negro male, was arrested and charged with Branch's murder.5 The
grand jury of Holmes County returned a murder indictment against
Winters. Winters was arraigned before the Circuit Court of Holmes
County, and entered a plea of not guilty to the charge of murder.6

Before arraignment, Winters' family employed a white attorney to
conduct his defense. After considering the events leading up to and
including the death of Branch, as related by Winters and corrobor-
ated by members of Winters' family, the attorney concluded that the
charge was unassailable on the facts, and that there was a high

1. Fay v. Noia, 372 U.S. 391, 402 (1963).
2. 372 U.S. 391 (1963).
3. Id. at 439.
4. 489 F.2d 174 (5th Cir. 1973).
5. Winters v. Cook, 333 F. Supp. 1033, 1036 (N.D. Miss. 1971).
6. Id.
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probability that Winters would be convicted of murder and receive
the death penalty.7

At this point Winters' attorney began to plea bargain with the
state's attorneys. He advised them that if the case went to trial,
he would challenge the racial composition of the grand and petit
juries based on the local systematic exclusion of Negroes from jury
duty. As a result, the state agreed to recommend a life sentence
in return for a guilty plea by Winters.8 The attorney informed
Winters of the plea bargain agreement, but did not inform him of
his possible constitutional challenge to the racial composition of
either the grand or petit juries. On the basis of this advice Win-
ters pleaded guilty.9 In accepting the guilty plea, the circuit court
judge complied with the pertinent federal standards.' 0 On Octo-
,ber 24, 1963, Winters was sentenced to life imprisonment."

After exhausting his state appellate remedies in an attempt
to overturn his guilty plea, Winters filed a petition for a writ of
habeas corpus in the United States District Court for the Northern
District of Mississippi. That court denied relief,' 2 and the pris-
oner appealed.13 The Fifth Circuit Court of Appeals held that the
defendant, uninformed of his right to object to the alleged system-
atic exclusion of Negroes from grand and petit juries, could not
be held to have waived that right, even though he had pleaded
guilty, and that there had been no effective waiver of that right
by counsel.'

4

The Fifth Circuit Court of Appeals sitting en banc reversed
the panel decision, stating:

Based upon two separate but factually interrelated le-
gal theories we hold that Winters may not assert the al-
leged grand jury discrimination as a grounds for habeas
relief. First, his counsel's actions constituted a valid
waiver to all objections to the composition of the grand

7. Id. at 1037-38.
8. Id. at 1038.
9. Id. at 1038-39.

10. Id. at 1039-40. The duties of a federal judge in accepting a guilty
plea are contained in McCarthy v. United States, 394 U.S. 459 (1969). The
McCarthy standard is applied to the states through the fourteenth amend-
ment, Boykin v. Alabama, 395 U.S. 238 (1969). A trial judge in a state
court proceeding must ascertain, and the record must show, that the plea
of guilty is intelligent and voluntary-with full understanding of the conse-
quences.

11. Winters v. Cook, 333 F. Supp. at 1040.
12. Winters v. Cook, 466 F.2d 1393, 1394 (5th Cir. 1972).
13. Id. at 1393.
14. Id. at 1395-96.
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jury, and second, Winters' guilty plea foreclosed his asser-
tion of that constitutional claim. 15

This case note will consider each element of the court's analy-
sis. An exposition of the rationale of both the majority and the
dissenting opinions will precede an investigation of the effective-
ness and applicability of the circuit court's analysis.' 6

THE EFFECT OF WAIVER BY COUNSEL
The majority and the dissent relied on Fay v. Noia, to support

their separate views.' 7

. A majority of the Fifth Circuit held that since counsel val-
idly waived Winters' right to contest the racial composition of the
grand jury, Winters could not assert that particular right in a
federal habeas corpus proceeding. The majority contended that
counsel's decision not to press this claim amounted to a "deliber-
ate by-pass and waiver under Fay v. Noia." [Citation omitted.]18

The majority maintained, citing Fay, that some decisions made
by an attorney without consulting his client waive that client's
rights.' 9 The dissent rejected this reading of Fay. It emphasized
the standard for valid waiver enunciated in Johnson v. Zerbst:20

"A waiver is ordinarily an intentional relinquishment or abandon-
ment of a known right or privilege." 2'

The majority held, on the authority of Henry v. Mississip-
pi,22 that an attorney's actions are a bar to his clients' constitu-
tional claims and validly modify the rule of personal waiver es-
poused in Fay and Zerbst, except in exceptional circumstances

where there is evidence of fraud, or gross negligence or
incompetence on the part of defendant's attorney; and...
where an inherently personal right of fundamental im-
portance is involved.2 3

The dissent by Judge Rives agreed that the two situations pro-
pounded by the majority require a personal waiver by a defend-
ant, but he relied on Zerbst to establish these as only two of the
situations precluding any "waiver" by counsel and called for appli-
cation of the general rule requiring personal waiver.24

15. Winters v. Cook, 489 F.2d 174, 176 (5th Cir. 1973).
16. Id.
17. Id. at 176, 185-86.
18. Id.
19. Id.
20. 304 U.S. 458 (1938).
21. Id. at 464; Winters v. Cook, 489 F.2d 174, 185-86 (5th Cir. 1973).
22. 379 U.S. 443 (1965).
23. 489 F.2d at 178.
24. Id. at 185-86.
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The majority addressed itself initially to the question of fraud
or incompetence on the part of Winters' counsel. Prior Fifth Cir-
cuit cases had taken judicial notice of the fact that Southern
white lawyers cannot be expected to raise potential claims of their
Negro clients concerning the composition of grand and petit juries,
but the Winters majority refused to take judicial notice of this
failing.25 The majority decided that since Winters had presented
no proof of a breach of trust by his counsel, he could not pursue
his claim of alleged grand jury discrimination based on the excep-
tional circumstances of fraud by his attorney. The court held that
in the absence of such proof, the general rule that attorneys may
waive their clients' rights should apply.26 The dissent of Judge
Godbold maintained that the judicial notice rule should stand
until the state demonstrated that the evils sought to be corrected
by the rule had been alleviated and that this issue was determin-
ative of the entire case.2 7

The majority and dissent agreed that a personal waiver by
a defendant is required when an "inherently personal right of
fundamental importance is involved. '2 s  In Winters, the right at
issue was the right of a defendant, if indicted, to be indicted by a
racially non-discriminatory grand jury and the right to object
to any alleged discrimination in the way that jury was selected.
While a state does not have to initiate prosecution by means of
indictment, 29 if the state chooses to initiate criminal proceedings
by indictment, such proceedings must comport with the due proc-
ess and equal protection clauses of the fourteenth amendment. 80

It is obvious, then, that the alleged systematic exclusion of Ne-

25. Id. at 178. See Goldsby v. Harpole, 263 F.2d 71 (5th Cir.), cert.
denied, 361 U.S. 850 (1959).

26. 489 F.2d at 178-79.
27. Id. at 191. Judge Rives agreed with Godbold. Id. at 183.
28. Id. at 178, 186.
29. In Hurtado v. California, 110 U.S. 516, 538 (1883), the Supreme

Court stated, "[W] e are unable to say that the substitution for a present-
ment or indictment by a grand jury of the proceeding by information...
is not due process of law," and thereby established the precedent that the
fourteenth amendment due process clause does not impose this fifth amend-
ment right on the states.

See Alexander v. Louisiana, 405 U.S. 625, 635 (1972) (Douglas, J., con-
curring); Bartkus v. Illinois, 359 U.S. 121, 124 (1959).

30. Peters v. Kiff, 407 U.S. 493, 497 (1972). "This Court has repeatedly
held that the Constitution prohibits such selection practices, [systematic
inclusion] with regard to the grand jury, the petit jury, or both." Similarly,
if a state chooses, quite apart from constitutional compulsion, to use a grand
or petit jury, due process imposes limitations on the composition of that
jury. Id. at 501; Eubanks v. Louisiana, 356 U.S. 584 (1958); Reece v.
Georgia, 350 U.S. 85 (1955).
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groes from the grand jury which indicted Winters, if proven, was
in violation of his constitutional rights.8 '

The majority concluded that the right to be indicted by a
properly selected grand jury, although a recognized constitutional
right, did not qualify as an inherently personal fundamental right.
As such, the majority held that Winters did not have to waive it per-
sonally.8 2 The dissent disagreed. 83  Neither the majority nor the
dissent supported their decisions concerning the status of the right
to a racially non-discriminatory grand jury either by analysis of
the right or by precedent.

ANALYSIS

All members of the Winters court agreed that an attorney
could not conclusively waive a defendant's right, where such
counsel was incompetent or fraudulent in the performance of his
duties or where the right involved was an inherently personal
fundamental right.

In making the decision that Winters' counsel had not breached
any trust which Winters had placed in him, the majority first over-
turned the judicial notice rule of breach of trust by white attorneys
established by prior Fifth Circuit case law.8 4 The majority then
held that Winters had not proven such a breach of trust by
merely showing that his attorney had not contested the racial
composition of the grand jury.8 5

This conclusive determination of the issue of fraud by Winters'
attorney was not the only alternative available to the court. When
a federal court considering a petition for habeas corpus relief de-
termines that a petitioner has not been afforded a full and fair evi-
dentiary hearing concerning the alleged violation of his constitu-
tional rights in a state court, it becomes mandatory that he be
given a federal evidentiary hearing.8 6 The fact that a state
court evidentiary hearing may be satisfactory, so that a manda-
tory rehearing in a federal court is not required, does not pre-
clude the discretion of the federal court to grant a new hear-

31. Carter v. Jury Comm'n, 396 U.S. 320 (1970):
Once the state chooses to provide grand and petit juries, whether

or not constitutionally required to do so, (citation omitted) it must
hew to federal constitutional criteria in ensuring that the selection
of membership is free of racial bias.

Id. at 330.
32. 489 F.2d at 179.
33. Id. at 186.
34. Id. at 178.
35. Id. at 178 n.2.
36. Townsend v. Sain, 372 U.S. 293, 312-13 (1963).
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ing.8 7 It would seem a valid exercise of the court's discretionary
power in Winters to remand the issue of counsel's breach of trust
to the federal district court for an evidentiary hearing, since
the degree of reliance by petitioner's attorney placed on the judi-
cial notice of breach of trust by white lawyers that had been
taken in similar cases prior to Winters was not determined. 8

This issue is complicated by the fact that Winters waived a fed-
eral evidentiary hearing and agreed to proceed on the state
court record.89 This waiver could be construed as indicating
petitioner's satisfaction with the state court proceeding indicating
that another such hearing would be repetitious. However, the
fact that Winters' attorney did not attempt to prove a breach of
trust by Winters' original counsel in the federal court only empha-
sizes his possible reliance on judicial notice in the federal court
to establish his case. It seems that an equitable disposition of
this possible reliance on judicial notice by Winters would have
been to hold a federal hearing or remand for another state hear-
ing in the event that Winters could have produced proof of fraud
by his attorney.40

The majority also held that the constitutionally protected
right to a racially non-discriminatory grand jury was not so fun-
damental as to preclude a waiver by counsel.41

As indicated, the court engaged in virtually no analysis in
arriving at the decision that this right was not a personal, funda-
mental right. The mere fact that the dissent categorically dis-
agreed indicates that this issue, which could be determinative of
Winters' ability to obtain habeas corpus relief, is not a settled
issue and therefore points up the need for some rationale for this

37. Id.
The purpose of the test is to indicate the situations in which the

holding of an evidentiary hearing is mandatory. In all other cases
where the material facts are in dispute, the holding of such a hear-
ing is in the discretion of the district judge .... In every case he
has the power, constrained only by his sound discretion, to receive
evidence bearing upon the applicants' constitutional claim.

Id. at 318.
38. 489 F.2d at 178.
39. Winters v. Cook, 333 F. Supp. 1033, 1036 (N.D. Miss. 1971).
40. Price v. Johnston, 334 U.S. 266 (1948).

The primary purpose of a habeas corpus proceeding is to make
certain that a man is not unjustly imprisoned. And if for some
justifiable reason he was previously unable to assert his rights or
was unaware of the significance of relevant facts, it is neither nec-
essary nor reasonable to deny him all opportunity of obtaining ju-
dicial relief. (Emphasis added.)

Id. at 291.
41. 489 F.2d at 179.
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holding. This need for some analytical framework is further dem-
onstrated by the fact that the United States Supreme Court has
struggled for years with the question of whether various consti-
tutional rights are or are not fundamental without developing
any definite rule to be applied in every case.42  The Fifth Cir-
cuit's summary disposition of an issue that has demanded such
a multitude of litigation in the Supreme Court seems inadequate.

One analysis that would provide some standard can be found
in Powell v. Alabama.43 A right may be deemed fundamental if

the right involved is of such a character that it cannot be
denied without violating those "fundamental principles of
liberty and justice which lie at the base of all our civil
and political institutions . . . ." [Citation omitted.] 44

The Winters court could have applied this analysis to deter-
mine if denying the right here involved would violate any princi-
ple that the Supreme Court has judged to be basic to liberty and
justice in our system of government. In this case the court should
have determined whether the right to a racially non-discrimina-
tory grand jury was an essential part of a fair trial, since a fair
trial is an essential principle in our system of justice.45  There
are cases that support the conclusion that a constitutionally se-
lected grand jury is essential to a fair trial if the criminal proceed-
ing is begun by an indictment.46

42. Duncan v. Louisiana, 391 U.S. 145 (1968); Robinson v. California,
370 U.S. 660 (1962); Louisiana ex rel. Gremillion v. NAACP, 366 U.S. 293
(1961); Powell v. Alabama, 287 U.S. 45 (1932).

43. Powell v. Alabama, 287 U.S. 45 (1932).
44. Id. at 67.
45. Fair trial is a fundamental right. Fay v. Noia, 372 U.S. 391, 41i

(1963); Gideon v. Wainwright, 372 U.S. 335 (1963); Adamson v. California,
332 U.S. 46 (1947); Irwin v. Dowd, 271 F.2d 552, 554 (7th Cir. 1959).

[A] provision of the Bill of Rights which is fundamental and essen- 
tial to a fair trial is made obligatory on the states by the Fourteenth
Amendment.

Gideon v. Wainwright, 372 U.S. 335, 342 (1963).
46. Smith v. Yeager, 465 F.2d 272, (3rd Cir. 1972).

Such discrimination, once begun, fatally infects all subsequent
proceedings against those who have been denied the equal protec-
tion of the laws.

Id. at 275.
Akins v. Texas, 325 U.S. 398 (1945).

An allegation of discriminatory practices in selecting a grand
jury panel challenges an essential element of proper judicial proce-
dure-the requirement of fairness on the part of the judicial arm
of government in dealing with persons charged with criminal of-
fenses.

Id. at 400-01.
Accord, Eubanks v. Louisiana, 356 U.S. 584 .(1958); Hernandez v. Texas,

347 U.S. 475 (1954).
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THE EFFECT OF WINTERS' GUILTY PLEA

After deciding that Winters should 'be denied habeas relief
because his counsel had waived his constitutional challenge, the
majority alternatively held that Winters' guilty plea barred his
present habeas action. 4

7 They based this holding on a recent
Supreme Court decision, Toflett v. Henderson,48 which required
that habeas corpus relief be denied to a defendant who has pleaded
guilty when it is shown that the guilty plea was voluntary and
intelligent and that the defendant was afforded effective assist-
ance of counsel. 49 Competency of counsel is the real question un-
der Tollett, as effective assistance of counsel presupposes that the
client is apprised of all facts needed to make an intelligent guilty
plea. This core issue of counsel's competency is measured by the
standard of McMann v. Richardson.5" Under McMann, in each
case the broad question is: Was counsel's advice "within the
range of competence demanded of attorneys in criminal cases?" 51

Disagreement over the correct application of this McMann
standard is the crux of the dispute between the majority and the
dissent in Winters. In restricting the availability of habeas cor-
pus relief, the Winters majority relied on the broad standard of
competency enunciated in McMann, without consideration of the
body of law and underlying considerations upon which McMann
was based.52  The dissent by Judge Rives reflects his majority
opinion in the original three judge panel decision of this case
which emphasized a literal interpretation of Zerbst, holding that
it is "axiomatic" that a defendant must personally waive his
rights.5 8 This "axiomatic" approach ignores the potential effect of
a guilty plea on the availability of habeas corpus to petition-
ers.

54

47. 489 F.2d at 176.
48. Tollett v. Henderson, 411 U.S. 258, 266 (1973).
49. 489 F.2d at 180.
50. 397 U.S. 759 (1970).
51. Id. at 771.
52. 489 F.2d at 181.
53. Winters v. Cook, 466 F.2d 1393, 1395 (5th Cir. 1972).
54. Id. at 1398. But it is axiomatic that Winters is the one who must

make the waiver, not his attorney.
Judge Godbold maintained that the judicial notice rule should be deter-

minative in Winters. His contention with regard to the McMann compe-
tency test was that it was not relevant in this situation, since the Hobson's
choice between attacking the jury system with the risk of resulting prej-
udice or accepting a racially discriminatory grand jury was unconstitutional
regardless of the competence of counsel. Winters v. Cook, 489 F.2d at 191-
92.

[Vol. 8
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WINTERS AND PRIOR LAW

The following analysis will demonstrate that the Winters ma-
jority apparently divorced waiver by guilty plea from the basic
Fay-Zerbst waiver analysis resulting in a potentially inaccurate
application of Tollett.

The holding in Tollett was applicable to the situation in
Winters to the extent that there had been a guilty plea by peti-
tioner made with the assistance of counsel. But Tollett did not
add to the existing hurdles to be cleared by a habeas petitioner in
presenting a constitutional claim after a counsel-assisted guilty
plea. Tollett was a reaffirmation of the already existing prece-
dents of Brady v. United States,55 McMann v. Richardson,56 and
Parker v. North Carolina.57 In its reiteration of this Brady trilogy
the Tollett court relied primarily on Brady and McMann. It will
become apparent after a brief discussion of McMann and Brady
that they have as their basis the Fay-Zerbst waiver analysis. The
effect of a guilty plea as a waiver is not an independent analysis,
but merely a specific restriction on the rule of personal waiver es-
poused in Fay and Zerbst.

Brady v. United States, clearly shows the integration of the
Fay-Zerbst waiver analysis and waiver by guilty plea. In Brady
the court stated:

Waivers of constitutional rights not only must be volun-
tary but must be knowing, intelligent acts done with
sufficient awareness of the relevant circumstances and
likely consequences. 58

This language from Brady echoes the Fay-Zerbst standard of
waiver. The cases cited in Brady as the basis for the decision
are representative of the analysis of Fay and Zerbst.5 1 Thus the
first case in the Brady trilogy analyzes the effect of a guilty plea
within the context of a larger analysis.

55. 397 U.S. 742 (1970).
56. 397 U.S. 759 (1970).
57. 397 U.S. 790 (1970). Brady, McMann and Parker are relied on in

Tollett v. Henderson, 411 U.S. 258, 266 (1973), held, "We thus reaffirm the
principle recognized in the Brady trilogy, a guilty plea represents a break
in the chain of events which has preceded it in the criminal process."

58. 397 U.S. at 748. Indeed, this case, dealing with the waiver effect
of a guilty plea, cited Johnson v. Zerbst, 304 U.S. 458 (1938), substantiating
the proposition that the Supreme Court does not regard waiver by guilty
plea as sui generis and divorced from past decisions.

59. Brady v. United States, 397 U.S. 742, 748 & n.6 (1970), citing Brook-
hart v. Janis, 384 U.S. 1, 4 (1966); Adams v. United States ex rel. McCann,
317 U.S. 269, 275 (1942); Johnson v. Zerbst, 304 U.S. 458, 464 (1938); Patton
v. United States, 281 U.S. 286, 312 (1930).
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The competence test in McMann relied on by the Winters court
is obviously broad and it is helpful to examine McMann more
carefully to ascertain the type of effective assistance the Court
was contemplating.

In the face of unavoidable uncertainty, the defend-
ant and his counsel must make their best judgment ....
[Y] et a decision to plead guilty must necessarily rest upon
counsel's answers, uncertain as they may be. Waiving
trial entails the inherent risk that the good faith evalu-
ations of a reasonably competent attorney will turn out
to be mistaken. (Emphasis added.) 60

This language contemplates decisions of a defendant based on
counsel's evaluations. This is precisely the type of personal waiver
Fay and Zerbst espouse.

It is essential to know the fact situations in McMann, Tollett,
and Winters respectively to gain 'a proper perspective of the appli-
cation of waiver by guilty plea in these cases.

In McMann counsel mistakenly considered an allegedly co-
erced confession to be potentially admissable at trial. His client
was aware that the admission of the coerced confession at trial
could be challenged, but the defendant and his counsel decided
not to challenge based on counsel's evaluations.61 The guilty plea
of the petitioner was, however, based on advice of counsel.

In Tollett petitioner alleged that he was indicted by a racially
discriminatory grand jury. Neither petitioner nor his counsel had'
considered challenging the composition of the grand jury before
the guilty plea. 62 The Court in Tollett indicated that the petition-
er's constitutional challenge would be barred unless it could be
shown that his counsel was not competent, within the McMann
standard in failing to discover the potential constitutional claim.
The Court then remanded for a determination on the issue of
whether. Tollett's counsel was competent.63 . The mistake by coun-
sel in Tollett was his failure to consider all possible objections.

In contrast to these cases, in Winters the attorney knew of the
potential challenge to the racial composition of the grand 'jury and
had tested its strength in plea bargaining. Despite this knowledge
he failed to inform petitioner of that challenge when he advised
him to plead guilty.

60. 397 U.S. at 769-70.
61. 397 U.S. at 763.
62. 411 U.S. at 262,
63. Id. at 260.
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The facts of McMann and Tollett do not constitute valid prece-
dent for the extension of guilty plea waiver propounded in Win-
ters. In McMann counsel made a mistake that could not be con-
sidered incompetent and based on that mistake the defendant
waived his rights by his guilty plea. In Tollett the court extended
the parameter of mistake that -attorneys can make 'and remain
competent to include issues that they may fail to consider. In
Tollett, however, like McMann, the defendant's guilty plea and the
waiver of rights therein was based on the complete evaluation of
counsel even though he had failed to consider one possible issue.
But in Winters there was no mistake of any kind. Winters' at-
torney knew of the potential challenge and he knew from plea
bargaining that it was a strong challenge. Yet he took it upon
himself to waive his client's rights unlike the actions of the attor-
neys in McMann and Tollett.

It seems that the decisions in McMann and Tollett were based
on a qualitative analysis of counsel's assistance on the particular is-
sues in question, while the court in Winters applied a quantita-
tive analysis.6 4 The quantitative approach transforms the Mc-
Mann standard from an evaluatin of the competence of what was
done or not done by counsel to a weighing of the bulk of assistance
given. The Winters majority recognized that this particular cons-
stitutional claim was at least strong enough to use as a "prypole"
in plea bargaining. Despite this recognition they refused to "en-
large the 'attorneys' duty to include the responsibility to inform
defendant of every possible constitutional claim."6 5

McMann acknowledged that counsel 'and defendant must
make their best judgment based on counsel's answers.66 In Win-
ters the ineffectiveness of counsel was in his failure to give ad-
,advice, not just conclusions, concerning the circumstances sur-
rounding the case and the rights of the defendant involved. The
decision-making by the defendant and counsel based on the evalu-
ations of counsel, 'as described in McMann, did not take place in
Winters.

As we have seen, Fay-Zerbst is the basis of McMann, which
in turn provides the applicable standard of attorney competence to
be applied. The Winters approach to assistance of counsel, dis-
garding the lack of communication between Winters and his

64. 489 F.2d at 182.
65. 489 F.2d at 177.
66. 397 U.S. at 769-70.
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counsel, amply illustrates the disregard of the majority for the Fay-
Zerbst standard of personal waiver.

CONCLUSION

Generally both the majority and the dissent acknowledged
the importance of a guilty plea.67 But the majority emphasized
the finality of the guilty plea,68 while the dissent concerned it-
self with the care necessary to prevent excessive loss of rights
to the defendant who pleads guilty.69 This dichotomy between
the views of the majority and those of the dissent seems to perme-
ate the case with the result that the majority finds restriction
and the dissent finds relief at every step in the analysis.

The question of whether or not judicial notice of breach of
trust by white attorneys should remain in effect is primarily a
factual issue based on the actual circumstances throughout the
Fifth Circuit. But the fact that the majority did not exercise their
discretion to provide Winters with another evidentiary hearing de-
spite the possible reliance of his attorney on judicial notice, is sym-
ptomatic of the determination of the majority to restrict habeas
relief.70

The cursory treatment of fundamental right by the majority
and dissent indicates an analysis hastened by their desire to reach
preferred conclusions on the issue of valid waiver by counsel. The
proffered analysis strongly suggests that the right to a constitu-

67. 489 F.2d at 176, 189. The dissent relied on Boykin v. Alabama,
395 U.S. 238 (1969):

A plea of guilty is more than a confession which admits that the
accused did various acts; it is itself a conviction; nothing remains
but to give judgment and determine punishment.

Id. at 242.
Accord, Brady v. United States, 397 U.S. 742 (1970).
68. 489 F.2d at 180. This thought was well expressed in Edwards v.

United States, 256 F.2d 707 (D.C. Cir. 1958).
It must be realized that this is not a case in which proof of guilt

depended upon a trial. In such cases, the accused usually relies
to a great extent on counsel to conduct an effective defense, because
the accused does not know enough of the law to do so himself.
While the accused may have to take the consequences of a poor
defense, he may at least say the fault was not his own. But this
is not so when he pleads guilty. Here the deed is his own; here
there are not the baffling complexities which require a lawyer for
illumination; if voluntarily and understandingly made [footnote
omitted] even a layman should expect a plea of guilty to be treated
as an honest confession of guilt. and a waiver of all defenses known
'and uiikno'wn. And such is the law.

Id. at 709.
69. 489 F.2d at 189.
70. Winters v. Cook, 466 F.2d at 1393, 1398 (5th Cir. 1972).
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tionally constituted grand jury is a fundamental right. But re-
gardless of the outcome, a careful analysis of this issue should have
been made and would have produced perhaps a more objective
result, at least a more convincingly supported one.

The majority feared- a deluge of habeas corpus claims if de-
fendants were allowed to impeach previous guilty pleas by prov-
ing that their counsel had not informed them of all possible
rights.7 ' The emphasis by the dissent on protecting defendants'
rights despite a plea of guilty and the "axiomatic" approach to the
issue of waiver by the majority in the original panel decision sug-
gests an apprehension that guilty pleas may become unassailable
resulting in habeas corpus relief becoming inaccessible.

Divorcing the Fay-Zerbst personal waiver analysis and waiver
by guilty plea prevented the majority from properly applying
the holding in Tollett and the competence of counsel standard
in McMann. As a result of this separation, the majority ig-
nored the precedential background of Tollett and McMann and
treated the competence of counsel after a guilty plea as an iso-
lated standard. The majority limited consideration of incompe-
tence to a statistical analysis of the quantity of acts performed by
Winters' attorney without due regard to the quality of assist-
ance provided concerning the particular right in question. It
stressed the practical difficulties that might result if attorneys
were required to inform their clients of their constitutional rights
and largely disregarded the precedent of personal waiver by de-
fendants inherent in our system of justice. The Fay-Zerbst prece-
dent of personal waiver is not axiomatic as Judge Rives suggests,
but it is the starting point in any waiver analysis and restric-
tions must then be placed on that premise. The majority per-
ceived that Tollett and McMann indicated a restriction on the re-
quirement of personal waiver after a guilty plea, but they pro-
ceeded to determine this case as though the basic precedent did
not exist. Conversely, the dissent by Judge Rives centered on per-
sonal waiver, paying insufficient attention to the effect of a guilty
plea as -a restriction on the need for personal waiver.

The majority and the dissent have assumed positions at op-
posite ends of the personal waiver spectrum and from those vant-

71. Id. Judge Clark, dissenting, wrote:
Moreover, I conjure up no unreasonable spectres when I predict

that the sure consequences of the reasoning of the majority will
be a veritable deluge of claims for post-conviction relief alleging
that the petitioner's attorney took this or that action without fully
consulting the petitioner and obtaining his knowing agreement.

1974]
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age points view the availability of habeas corpus relief to Winters.
The majority and the dissent are pushing too hard toward their
polar goals of restricting habeas corpus claims and insuring defend-
ants' rights instead of attempting to strike a balance to accom-
modate both views.72

Stephen H. Nelsen--'76

72. See Townsend v. Sain, 372 U.S. 293 (1963):
We are aware that the too promiscuous grant of evidentiary hear-

ings on habeas could both swamp the dockets of the District Courts
and cause acute and unnecessary friction with state organs of crim-
inal justice, while the too limited use of such hearings would allow
many grave constitutional errors to go forever uncorrected, the ac-
commodation of these competing factors must be made on the front
line, by the district judges who are conscious of their paramount
responsibility in this area.

Id. at 319.
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