
CONSTITUTIONAL LAW

PUBLIC AID TO NONPUBLIC INSTITUTIONS
IN NEBRASKA

Education of young people has always been and always will
be of utmost importance. This proposition is grounded on the fact
that the security and welfare of the nation requires the fullest de-
velopment of the mental resources and skills of its youth.' Today
ten percent of the nation's children, 5.2 million, are enrolled in pri-
vate schools, 2 obviously reducing the states' burden of public edu-
cation. However, private schools, and particularly parochial
schools, have been encountering grave financial difficulties which
have resulted in the closing of many such institutions.3 Accord-
ingly, there is a movement of students from private to public
schools, a trend which portends substantial increases in public
school budgets. 4 This trend has caused some states to attempt to
halt the demise of the nonpublic school system,5 which delivers
quality education at a cost substantially below the per pupil educa-
tion cost in public schools.6 Against this backdrop the Nebraska
Unicameral has enacted three bills designed to ease the financial
plight of private schools.7  However, these bills have encountered
both judicial and popular disfavor as the Nebraska Supreme Court
held two of the acts unconstitutional,8 while the third, an amend-
ment to the Nebraska Constitution, was voted down by the peo-
ple.9

This comment will briefly state the United States Supreme
Court's position on the public aid question and then analyze our
state supreme court's decisions on public aid to private institutions

1. Board of Educ. v. Allen, 27 App. Div. 2d 69, 276 N.Y.S.2d 234, 241
(1966); N.Y. Sess. Laws 1965, Ch. 320 § 1.

2. Committee for Pub. Educ. v. Nyquist, 413 U.S. 756, 814 (1973)
(Justice White dissenting).

3. Id. at 815.
4. Id. at 817-18.
5. Id. at 815.
6. Id. at 818.
7. L.B. 1083, [1969] Laws of Neb. 1422; L.B. 659, [1971] Laws of Neb.

L.B. 1171, [1972] Laws of Neb. 685.
8. L.B. 659, [1971] held unconst. in Gaffney v. State Dept. of Educ.,

192 Neb. 358, 370, 220 N.W.2d 550, 557 (1974) [hereinafter cited as Gaffney];
L.B. 1171 [1972] held unconst. in State ex rel. Rogers v. Swanson, 192 Neb.
125, 127, 219 N.W.2d 726, 729 (1974) [hereinafter cited as Rogers].

9. L.B. 1083, [1969] was defeated in the November, 1970 election.
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in Nebraska. Finally, the ramifications of the Nebraska decisions
will be examined, followed by a discussion of the possible solutions
that would allow public aid to private institutions.

THE UNITED STATES SUPREME COURT'S TEST

While the question of appropriations of public funds for non-
public institutions is still in turmoil at state levels,10 the United
States Supreme Court has made definite pronouncements on the
subject and its relation to the establishment clause."

The Court has developed a three-pronged test to determine the
constitutionality of public aid to private institutions. First, the
purpose of the act can neither advance nor inhibit religion.12 Sec-
ond, its primary effect can neither advance nor inhibit religion.'3

Third, the aid must not produce excessive government entangle-
ment with religion.' 4 As of this date, the Court has upheld public
aid for bussing private school children,'5 textbook loans to private
school children, 16 and construction grants to private colleges and
universities. 1'7 However, the battle under the three-pronged test
has not been all one-sided as the Court has struck down public aid
to parochial school teachers' s and public aid for tuition, mainte-
nance, and repairs to private schools.19

10. The question of public aid to private institutions seems to rest on
the court's construction of the particular state's constitution, and its ac-
ceptance of the child benefit theory.

11. "Congress shall make no law respecting an establishment of re-
ligion, or prohibiting the free exercise thereof; . . ." U.S. CoNsT. amend. I.

12. Abington School Dist. v. Schempp, 374 U.S. 203, 222 (1963).
13. Id.
14. Walz v. Tax Comm'n, 197 U.S. 664, 684 (1969).
15. Everson v. Board of Educ., 330 U.S. 1, 17 (1946), upheld reimburse-

ment of bus fare to parents of private school students, finding that bus travel
insured safe transportation to school which furthered education, a public
purpose.

16. Board of Educ. v. Allen, 392 U.S. 236, 238 (1968), upheld text book
loans to private school children, finding that only the parents and the
students were benefitted, not the school. Id. at 243-44.

17. Tilton v. Richardson, 403 U.S. 672, 680-82 (1971), upheld construc-
tion grants to private colleges and universities, finding that secular education
not religious indoctrination was the purpose of the buildings, hence the pos-
sibility of religion permeating secular courses was reduced.

18. Lemon v. Kurtzman, 403 U.S. 602, 617-25 (1971), struck down aid
to teachers as involving an excessive government entanglement with religion
due to the fact that constant surveillance would be needed to ensure the
teachers' nonideological role.

19. Committee for Pub. Educ. v. Nyquist, 413 U.S. 756, 798 (1973), de-
clared grants for tuition, maintenance, and repairs to private schools uncon-
stitutional for not having requisite safeguards insuring the separation of the
funds from a religious purpose.
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THE NEBRASKA CONSTITUTIONAL PROVISION

Article VII, section 11 (1920), of the Nebraska constitution pro-
hibits any aid from public funds to schools not exclusively owned
and controlled by the state.2 0  This provision is more strictly
drawn than the establishment clause of the United States Consti-
tution, as a reading of the two sections easily shows.21

It is evident from the debate surrounding the 1919-1920 revision
of article VIr, section 11 that the framers' main purpose was to
insure that nonpublic schools received neither aid nor grants from
public funds.22

In attempting to reach this goal the convention adopted the
dual requirements that the institution be "exclusively owned and
controlled by the state." (Emphasis added.) 28

The committee did consider the possibility of allowing aid to
private institutions that were merely controlled by the state; how-
ever, the convention as a whole opted to foreclose this possibility
by adding the requirement that the institutions also be "owned"
by the state.

NEBRASKA SUPREME COURT CASES

Compounding the strictness of the constitutional provision is
the consistently strict construction given to it by the Nebraska Su-

20. No sectarian instruction shall be allowed in any school institu-
tion supported in whole or in part by the public funds set apart for
educational purposes, nor shall the state accept any grant, convey-
ance, or bequest of money, lands or other property to be used for
sectarian purposes. Neither the State Legislature nor any county,
city or other public corporation, shall ever make any appropria-
tion from any public fund, or grant any public land in aid of any
sectarian or denominational school or college, or any educational
institution which is not exclusively owned and controlled by the
state or a governmental subdivision thereof. NE. CONsT. art. VII,
§ 11 (1920).
21. Compare note 9 supra with note 20 supra.
22. Before the convention was the question of whether or not the

phrase in proposal 325 (later becoming art. VII § 11) which read in part,
"no appropriation in aid of any sectarian school, or any school not ex-
clusively under the control of the state," would be strong enough to preclude
all aid to nonpublic schools. A committee member raised the example of
a private school giving complete control of itself to the state but retaining
ownership, and questioned whether it could then receive state aid. The
answer was in the affirmative, due to the possibility of times when the state
would want to establish a department in some private institution, solely ben-
efitting the state. Since this circumstance might arise the committee felt
the legislature should have the power to deal with it. Vol. II, Proceedings
of the Nebraska Constitutional Convention 2660-61, 2677-81.

23. "[E] ducational institution which is not exclusively owned and con-
trolled by the state or a governmental subdivision thereof." Id. at 2677.

[Vol. 9
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preme Court in recent decisions. 24

THE LEASE AGREEMENT

Chief Justice White laid the groundwork for the strict con-
struction of article VII, section 11 in his dissenting opinion in State
of Nebraska ex rel. School District of Hartington v. Nebraska State
Board of Education.25 The Hartington School District had leased
1% classrooms from a parochial school for the purpose of teaching
remedial subjects to all students, expecting a grant of federal funds
from the Federal Elementary and Secondary Education Act to pay
for the costs of the program.26  In upholding the lease the ma-
jority concentrated solely on whether the lease money was an aid
to the parochial school while only mentioning the broader consti-
tutional question as to whether the participation of parochial school
students in the program was an unconstitutional aid to religion.

However, Chief Justice White more than compensated for the
majority's oversight in his dissent, which was to become the ma-
jority view in later cases.27 His dissent was founded upon a literal
application of article VII, section 11. White first looked to the
scheme of the federal funding program as a whole and determined
that its purpose was to aid nonpublic schools. 28 According to the.
Chief Justice, the issue was not whether the lease agreement alone
was an unconstitutional aid, but whether the fact that the instruc-
tion program included both public and private school students ren-
dered it an aid to nonpublic schools. 29

White's dissent left no question as to how he would interpret
article VII, section 11. He categorized the language as "clear, un-
equivocal, unambiguous, and forceful." 30 The words "say what they
mean and they mean what they say."' 31 They do not draw any
distinctions as to type of instruction, teachers, or any of the other
distinctions and principles sought to be applied in the numerous
cases under the first amendment to the United States Constitu-
tion.82 Thus the very language of the provision itself precludes

24. See, Gaffney, 192 Neb. 358, 220 N.W.2d 550 (1974); Rogers, 192 Neb.
125, 219 N.W.2d 726 (1974); and Chief Justice White's dissent in State ex
rel. School Dist. of Hartington v. State Board of Educ., 188 Neb. 1, 195
N.W.2d 161, 164 (1972) [hereinafter cited as Hartington].

25. Hartington at 5, 195 N.W.2d at 164 (1972).
26. Id. at 2, 195 N.W.2d at 162.
27. See cases cited at note 8 supra.
28. Hartington at 7-8, 195 N.W.2d at 165.
29. Id.
30. Id. at 8, 195 N.W.2d at 166.
31. Id.
32. Id.

1975]



CREIGHTON LAW REVIEW

any appropriation from any public fund if the appropriation aids
a sectarian school.38 Furthermore, Justice White determined that
it did not matter whether the funds had originated with the federal
government or the state because the State Board of Education, an
arm of the legislature, had funneled the payment to the school dis-
trict.3 4  This fact made it a public appropriation to nonpublic
schools when parochial students attended the remedial classes.
Thus, the lease arrangement violated the Nebraska constitution.

In addition to applying a strict interpretation to article VII, sec-
tion 11, the Chief Justice also rejected the child benefit theory
which had been advanced by courts in other jurisdictions to escape
from strict state constitutional provisions regulating aid to private
institutions.3 5  The child benefit theory operates when state aid
is dispensed to the students rather than the private school. The
argument advanced is that aid is given only to the student; since
the benefit goes only to the student, the private school is not bene-
fitted, and hence there is no violation of a constitutional provision
prohibiting public appropriations to private institutions.3 6

Chief Justice White adopted the rationale of an Idaho decision,
which was based on a constitutional provision almost identical to
that of Nebraska's,3 7 to dispose of the child benefit theory.3 8 The
Idaho court had noted that its constitution enunciated a more strin-
gent requirement for the separation of church and state than that
of the United States Constitution by requiring the court to focus
on whether the legislation was in aid of any church or whether
it supported or sustained any private school.8 9 Thus the Idaho con-
stitution compelled the court to eliminate the child benefit theory
as a determinant of constitutionality. 40  Chief Justice White
plainly indicated that the Idaho Supreme Court's analysis was ap-
plicable to any Nebraska court interpretation of article VII, section
11.

These two concepts, the strict construction of article VII, sec-
tion 11, and the rejection of the child benefit theory, were adopted
by a majority of the Nebraska Supreme Court in the cases which
followed.

33. Id. at 9, 195 N.W.2d at 166.
34. Id.
35. Id. at 10, 195 N.W.2d at 166-67.
36. See Board of Educ. v. Allen, 392 U.S. 236, 243-44 (1968); and Ever-

son v. Board of Educ., 330 U.S. 1, 18 (1946).
37. Compare IDA. CONST. art. IX, § 5 with NEB. CONST. art. VII, § 11

(1920).
38. Hartington at 9-10, 195 N.W.2d 166-67.
39. Epeldi v. Engelking, 94 Ida. 390, -, 488 P.2d 860, 865 (1971).
40. Id. at -, 488 P.2d at 865-66.

[Vol. 9
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THE QUESTION OF TUITION GRANTS

State of Nebraska ex rel. Rogers v. Swanson4' was the second
case to interpret article VII, section 11. This case concerned the con-
stitutionality of L.B. 1171, which appropriated money in the form
of tuition grants for needy students attending private colleges and
universities in Nebraska.42 The Nebraska Supreme Court had
little trouble finding this act unconstitutional.

In L.B. 1171 the legislature declared that its purpose was to
benefit the state by giving tuition grants to needy students to en-
able them to acquire the benefits of higher education at the school
of their chioce; the talents of such students would subsequently
benefit the state.43 In spite of the stated purpose, the majority
held that the intent of the act was to indirectly benefit private insti-
tutions. Two reasons were given for reaching this conclusion: 1)
the amount of the grant was based on the amount by which the
tuition costs of the private institution exceeded the tuition costs
at the University of Nebraska; and 2) if the student left the private
school any refund was to be supplied by the institution.4 4 These
factors led the majority to conclude that the student would merely
be a conduit to channel funds to the institution-a conduit created
by the intent of the legislature to aid the private colleges.45

The majority also refused to apply the child benefit theory to
L.B. 1171. It rejected the argument that the constitution only for-
bade direct aid to a private institution not owned and controlled
by the state and did not proscribe aid to the students attending
such institutions. Quoting from other cases on point,46 the ma-
j ority found these appropriations to be public aid to private institu-
tions, reasoning that it was not determinative that the grant went
directly to the student because the student ultimately conveyed the
grant to the private school for tuition payment. Thus the court
held that this amounted to an attempt to circumvent the constitu-
tional prohibition of aid to private schools.4"

41. 192 Neb. 125, 219 N.W.2d 726 (1974).
42. L.B. 1171, [1972] Laws of Neb. 685.
43. Id.
44. Rogers at 129-30, 219 N.W.2d at 730.
45. Id.
46. Rogers at 131, 219 N.W.2d at 731, citing: Sloan v. Lemon, 413 U.S.

825 (1973); Comm. for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S.
756 (1973); Opinion of the Justices, 291 Ala. 301, 280 So. 2d 547 (1973); Hart-
ness v. Patterson, 255 S.C. 503, 179 S.E.2d 907 (1971); Synod of Dakota v.
State, 2 S.D. 366, 50 N.W. 632 (1891); Miller v. Ayres, 213 Va. 251, 191 S.E.2d
261 (1972); Almond v. Day, 197 Va. 419, 89 S.E.2d 851 (1955).

47. Rogers at 129-30, 219 N.W.2d at 730.
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Justices Clinton and McCown emphasized in their dissent that
while the funds received under the act would ultimately reach the
private institution, this did not in itself make the transfer of funds
an aid to the college or university. They argued that the institution
would receive no greater sum of money than it would have received
had the student paid the tuition from his own income.48 They
noted that the sole benefit to the private institution would be an
increase in the number of students attending, not a relief from ex-
penses. They also noted the fact that the cost of educating the
student was greater than the tuition payment collected, hence the
tuition grant funded by the state did not even equalize the institu-
tion's cost.4 9 Since the institution only received the same amount
from each student it would have obtained before the grant was
made, they argued there was no aid in the constitutional sense.50

A second issue raised by the dissent dealt with the construction
of article VII, section 11. 51 They quoted cases from four juris-
dictions,52 all of which made the point that when the tuition
was less than the actual cost it would not be considered aid. The
dissent's earlier finding that the tuition payments were less than
the cost of educating a student at a private institution was relevant
to the dissent's interpretation of these cases.53

48. Id. at 148-49, 219- N.W.2d at 740.
49. Id.
50. Id. at 149, 219 N.W.2d at 740. It seems that one could defeat this

argument by showing that certain institutional expenses such as administra-
tion, maintenance and officers salaries are fixed costs, and that if more stu-
dents would attend the institution due to tuition grants, this would free
money for other purposes, possibly sectarian, hence it would be aid to a pri-
vate institution, and would therefore be unconstitutional.

51. Id. at 150-52, 219 N.W.2d at 740-41.
52. Id., citing Community Council v. Jordan, 102 Ariz. 448, 432 P.2d 460

(1967); Dunn v. Chicago Indus. School for Girls, 280 Ill. 613, 117 N.E. 735
(1917); Murrow Indian Orphans Home v. Childers, 197 Okla. 249, 171 P.2d
600 (1946).

53. However, further inquiry disputes the relevance of this argument.
While the four cases all involved payment to private institutions, each pay-

ment was a welfare-type benefit, not a tuition grant. Community Council
v. Jordan involved a payment to the Salvation Army made under a contract
with the state welfare department; Dunn v. Chicago Indus. School for Girls
involved payments to a home for wayward girls; Murrow Indian Orphans
Home v. Childers involved payments made to care for orphans. Thus the
analogy between these cases and the principal case is weak since all can
be distinguished from Rogers on their facts. A second flaw in this argument
arises from a legal dictionary's definition of aid as: "To support, help, assist,
or strengthen . . . act in cooperation with." BLACK'S LAW DIcTIONARY, 91
(4th ed. 1968). Nowhere in this definition can it be found that paying less
than all is not aid, therefore it seems that paying part is aid by definition
because payment of any amount does assist, help, or support. While partial
payment may not be a great benefit, it is "in aid of" the institution. How-
ever, the dissent refused to consider this issue.

[Vol. 9
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THE TEXTOOK LoAN CoNTRovEnsY

In Gaffney v. State Department of Education,54 the court was
presented with a third opportunity to define the constitutional pa-
rameters of article VII, section 11, as applied to a form of state
aid to private schools. This case dealt with a constitutional chal-
lenge to L.B. 659, which gave local boards of education the power
to purchase and loan textbooks to private schools upon their re-
quest."5 These books were to be the same books as used in public
schools, and would be non-sectarian as determined by the local
board of education. 56

Again the majority opinion was written by Chief Justice White,
and aligned with him was the same majority as in Rogers. Like
Rogers and like his dissent in Hartington, White relied almost ex-
clusively on a literal reading of article VII, section 11. The provi-
sion was stated to be "precise in its meaning, purpose, and terms.
It says what it means and means what it says.' '57 In rejecting
any need for applying the three-pronged test used by the United
States Supreme Court, the majority declared that the Nebraska
constitution permitted no examination of purpose, nor a determina-
tion of who received the benefits.5 The majority then formulated
its own standards to test the constitutionality of a public funds ap-
propriation, by holding that the constitutionality of such an act
turns on: 1) whether there was an appropriation of public funds,
2) whether the funds aided any sectarian school or college, and,
if any doubt remained, 3) whether the institution receiving the pub-
lic funds was exclusively owned and controlled by the state or a
governmental subdivision thereof.59

The majority looked to decisions from three other states with
constitutional provisions similar to that of Nebraska,60 and found
that those courts had interpreted their constitutions in the same
manner as the Nebraska majority.6'

Once again the child benefit theory was rejected, although its
utilization certainly seemed to be valid in this situation.62

54. 192 Neb. 358, 220 N.W.2d 550 (1974).
55. L.B. 659, [1971) Laws of Neb. _.
56. Hearings on L.B. 659 Before the Comm. on Educ., 82ND LxIS.

MINuTE BK. 2, at 7 (March 16, 1971).
57. Gaffney at 362, 220 N.W.2d 553. This is nearly the exact wording

used in White's dissent in Hartington.
58. Id. at 363-64, 220 N.W.2d at 554.
59. Id. at 362, 220 N.W.2d at 553.
60. Id. at 365-68, 220 N.W.2d at 554-56; Epeldi v. Engelking, 94 Ida. 390,

488 P.2d 860 (1971).
61. Gaffney at 364-65, 220 N.W.2d at 554.
62. With respect to the textbook loan act the following scheme arises:
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The leading case espousing the child benefit analysis in: the
textbook loan area is Board of Education v. Allen.63 This case
should have influenced the Gaffney majority for two reasons: 1)
the strictness of the New York constitutional provision concerning
public aid to private schools is equal to that of Nebraska's,6 4 and
2) L.B. 659, the textbook loan act, was based on the New York stat-
ute held constitutional in Allen.6 5

In Allen the New York Court of Appeals looked first to the
act's purpose and found that the legislature had intended to aid
all school children.26 As in Nebraska's act the books were fur-
nished to students on request. The New York court compared this
method to the lending of books by a public library to all persons,
an activity which was not indirect aid to private schools.6 7 In con-
clusion the New York court held that loaning secular textbooks

state appropriations are made for the purchase of textbooks, school boards
purchase the textbooks, private school students are then loaned the textbooks
on their request, however, the books remain the property of the school dis-
trict. Thus no aid passes to the private schools, which is different than
Rogers where the grant ultimately passed to the institution. Only students
receive textbooks, and inasmuch as they are not passed to the school, the
student is not a conduit through which to funnel aid. Students receive the
primary benefit while the secondary benefit of equal educational opportuni-
ties for all students goes to both students and the state. Therefore when
the child benefit theory is examined as a determination of who receives the
benefit, it is students not private schools who are aided.

63. 27 App. Div. 2d 69, 276 N.Y.S.2d 234 (1966), affd 20 N.Y.2d 109,
281 N.Y.S.2d 799, 228 N.E.2d 791 (1967). [Hereinafter cited as Allen]

64. Compare NEB. CONST. are. VII, § 11 (1920), with:
Neither the state nor any subdivision thereof shall use its property
or credit or any public money, or authorize or permit either to be
used, directly or indirectly, in aid or maintenance . . . of any school
or institution of learning wholly or in part under the control or
direction of any religious denomination, or in which any denom-
inational tenet or doctrine is taught, but the legislature may pro-
vide for the transportation of children to and from any school or
institution of learning. N.Y. CONST. art XI, § 3.
65. Hearings on L.B. 659 before the Comm. on Educ., 82ND LEGIS.

MINuTE BOOK 2, at 5-6, (March 16, 1971). Both constitutions have provi-
sions against appropriations of public money in aid of sectarian institutions;
however, New York qualifies its provision by declaring that both direct and
indirect uses are unconstitutional, while in Nebraska the standard of neither
direct nor indirect aid is judicially imposed. As the New York court inter-
prets it, direct and indirect relate solely to the means used to attain the pro-
hibited end. At the Education Committee hearing the draftsman stated that
he incorporated the New York law, Ch. 320 [1965] Laws of N.Y. 436 (Mc-
Kinney 1965) into the Nebraska act because of the similarity between the
two constitutions. COMM. ow€ EDuc. MINuTr BooK 2, at 6 (March 16, 1971).
Therefore, with minor changes, L.B. 659 is a copy of the New York law
which was held constitutional by the New York and United States Supreme
Courts.

66. Allen at 804, 228 N.E.2d at 794.
67. Id.

[Vol. 9
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to all children regardless of religion rendered it impossible to find
aid to parochial schools.68 Furthermore, since improving educa-
tional quality was found to be a legitimate state concern, the court
said this purpose foreclosed any different interpretation, rejecting
the suggestion that the stated purpose was a front designed to cir-
cumvent the constitution.69

The treatment which each court gave to its respective act is
the major difference between the New York and Nebraska deci-
sions. While the New York court accorded great deference to the
purpose of its act, the Nebraska court treated its comparable act
as if it entered the courtroom already tainted with unconstitution-
ality, quickly brushing aside the stated purpose of the act in order
to find an intent to aid private schools.

The Nebraska majority argued that when the legislation was
considered realistically it was probable that the textbook loans were
determinative of whether students attended a private or public
school.70 However, the dissent emphasized that the majority disre-
garded the stipulated facts which indicated that parents sending
their children to private schools were required to purchase text-
books at a cost of $25.00 for their children, and therefore the act
would operate only to relieve the parents' burden. 71

SUMMARY OF NEBRASKA CASES

On examination of these cases, the most important points to
note are the rejection of the child benefit theory and the consist-
ency of the majority's strict interpretation of article VII, section
11. Since the child benefit theory question was one of first impres-
sion in this state, the court was at liberty to adopt it. Furthermore,

68. Id.
69. Id.
70. Gaffney at 370, 220 N.W.2d 557.
71. Id. at 374, 220 N.W.2d at 559. Beyond that, it seems unrealistic to

assume that $25.00 would be a major factor in the parent's decision as to
which school to send his child, especially in view of the fact of high tuition
cost of private schools.

A second argument advanced by the dissent involved the mandate of
article I, § 4, of the Nebraska constitution which requires the legislature to
pass laws protecting religion and knowledge, and encourage schools. The
dissent argued that the schools to be encouraged under this article were pri-
vate schools since article VIII, § 1, specifically covered the development and
operation of public schools. Although L.B. 659 could be fitted under article
I, § 4, as interpreted by the dissent, it is improbable that the present majority
would consider that article controlling as long as the same law could be
found unconstitutional under article VII, § 11. Id. at 378-79, 220 N.W.2d at
561-62.

19751
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a precedent for adoption of the theory existed in the New York
case, as their constitution was equally strict.

Finally, the majority's strict interpretation of article VII, sec-
tion 11, will allow only an examination of whether public funds
were appropriated and whether a private institution was aided in
any manner-direct, indirect, incidental or otherwise. Thus, there
is little possibility of any act benefiting all students, regardless of
the school they attend, passing constitutional muster in Nebraska.72

RAMIFICATIONS

The practical significance of article VII, section 11, as inter-
preted by the Nebraska court must be further examined in order
to fully comprehend its impact upon our society. Undoubtedly the
ramifications of the recent Nebraska Supreme Court decisions leave
private and parochial schools struggling. Inflation and the rising
costs of education place the future of nonpublic schools in jeopardy,
and as the schools are forced to raise their tuition it becomes in-
creasingly difficult for parents to meet the costs of sending their
children to nonpublic schools. However, it remains for the future
to show whether these decisions will prove to be the beginning of
the end for private schools in Nebraska.

The consequences of the court's interpretation of article VII,
section 11, if carried to its logical conclusion, could invalidate other
present services provided by public fund appropriations. Before
discussing these ramifications it must be noted that article VII,
section 11, was amended in 1972 to read "Appropriation of public
funds shall not be made,"7 instead of prohibiting "any appro-
priation . . . in aid of." 74  This amendment, coupled with the
strict interpretation given article VII, section 11, by the court, would
seem to further curtail any such appropriations.

One of the first appropriations that could be declared unconsti-
tutional by extending the court's reasoning in the school cases is
the Veterinary School Fund.75 Although Nebraska maintains no

72. However should the court ever reconsider its position a precedent
exists in United Community Services v. Omaha Nat. Bank, 162 Neb. 786, 77
N.W.2d 576 (1965). In that case the court held that the legislature deter-
mines the act's purpose, and hence legislative acts enter the court with a
presumption of constitutionality which continues until the act is shown to
contravene the constitution. Therefore in Rogers and Gaffney the court
could have just as easily bowed to the legislature's pronouncement of pur-
pose instead of finding the purpose themselves, which would have aided the
constitutionality of the acts in question.

73. NEB. CONST. art. VII, § 11.
74. NEB. CONST. art. VII, § 11.
75. NEB. REv. STAT. § 85-180 (Reissue 1971).

[Vol. 9
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veterinary school, the University of Nebraska is given a sum by
the legislature enabling the university to contract with states that
do operate such schools to accept Nebraska residents in the school
at resident students' tuition. The difference in tuition is then
settled from the Veterinary School Fund.76  Although most
people would not consider this to be improper aid, as it provides
a much needed benefit to students and the state, by the majority's
interpretation of article VII, section 11, this activity is definitely
"in aid of" an institution not owned and controlled by the state since
the appropriation ultimately reaches the out-of-state veterinary
school. Thus the result that it is unconstitutional aid must be
reached.

A strong possibility exists that if the majority interpretation
is adhered to, many contracts involving the state and private insti-
tutions could be invalidated. Consider the situation where an
emergency medical center staffed by medical students from a pri-
vate university receives direct payment from the county for the
bills of welfare patients. Since the functions performed by the stu-
dents are a part of their medical education it is evident that the
payments by the county aid the private university in the education
of its medical students. It does not matter that people would be
the main beneficiaries, as the court allows no determination of pri-
mary and secondary beneficiaries. Since the institution is a bene-
ficiary, this would probably be invalid under the old article VII,
section 11, and it certainly would be invalid under the amended
constitution. 77

Furthermore, consider the situation where a private law school
establishes an information service available to all lawyers and the
service is funded by the state. It is clearly an appropriation pro-
hibited by the 1972 amendment. Again, attorneys and clients are
the main beneficiaries. However, it can be strongly argued that
the students who operate the service are benefitted by gaining
knowledge of substantive law and research techniques while solving
legal problems, and by being paid for their services from the ap-
propriation. Hence, even under the 1920 constitution a strong ar-
gument can be offered for the unconstitutionality of such an appro-
priation.78

76. Rogers at 149, 219 N.W.2d at 740.
77. A similar program does exist whereby Creighton University medi-

cal students operate an emergency medical center, and Douglas County pays
the center itself for the bills of patients on welfare. Approximately
40% of all patients are on welfare, hence Douglas County substantially
supports the center. Letter on file with Creighton Law Review.

78. Creighton Legal Information Center (CLIC) is such a program as
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Finally, consider the hypothetical situation in which a public
high school offers technical classes in which students from differ-
ent high schools may enroll while maintaining a different "resi-
dent" high school. What happens when a nonpublic school stu-
dent wishes to attend a class at the technical school because the
private school does not offer the course? By allowing private
school students to attend the technical class the private school is
relieved of the burden of offering the same class, thus releasing
funds for other, possibly sectarian, purposes. Because private
school funds are freed for possible sectarian purposes, it is arguable
that the appropriation to the public school is invalid as an indirect
aid to private schools unless attendance is restricted to public
school pupils. 79

These hypotheticals were not presented to advocate finding
such situations unconstitutional, but only to show the drastic conse-
quences when the majority's logic is extended. The probability of
the above hypothetical situations being declared unconstitutional
is great enough to show that the people of the state may suffer
greater consequences than the private institutions, a result the
court undoubtedly did not intend.

SOLUTIONS

The question may now be asked: is there a solution for the
people and the schools? As was already stated article VII, section
11, was amended in 1972 so the constitutionality of future acts will
depend on a different provision.

At first glance the new provision appears stricter than the old.
Section 11 has been changed from no appropriations "in aid of" non-
public schools, to "appropriations shall not be made" to any private
institutions. The question then is not whether aid is given, but
whether there is an appropriation at all; thus if an appropriation
is given to a private school, it is unconstitutional. Both the report
of the Constitutional Revision Commission80 and the legislative
Constitutional Revision Committee8 ' affirmed the present prohibi-

described-however it receives only federal funding. A similar program
was planned with the use of state and local funding but an opinion from the
Assistant Attorney General advised that any such funding would violate arti-
cle VII, § 11 of the Nebraska constitution. Letter on file with Creighton
Law Review.

79. This logic was advanced by Chief Justice White in his Hartington
opinion, therefore making it very feasible that he would use the argument
again. Hartington at 18-19, 195 N.W.2d at 171 (1972).

80. REPORT OF THE NEBRAsKA CONST. REv. Comm. 84 (Sept. 24, 1970).
81. Hearings on L.B. 656 before the Const. Rev. Comm., 82nd Legis., at

12 (Feb. 19, 1971).
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tion of the 1920 amendment against use of public funds for private
institutions, an affirmation which the court would obviously con-
sider as a statement of intent in any case arising under the new
provision.

However, the amended provision now prohibits appropriations
to private institutions, not appropriations in aid of private institu-
tions. Therefore it is arguable that a determination of "aid" is not
necessary if the appropriation never reaches the school. It thus
seems that a fair reading of the language justifies the conclusion
that only appropriations to institutions, not people are prohibited.
Hence, this opens the way for the possible adoption of the child
benefit theory which holds that the only benefit is to the person
to whom the aid is given, not the institution. It must be remem-
bered that the words of the constitution "mean what they say and
say what they mean."

A positive gain for the private institutions comes from the
amended language which allows the state to receive federal grants
and distribute them in accordance with the government's wishes
as long as no state funds are added to the federal grant.82 This
decides the issue of whether federal grants administered through
state agencies are constitutional, and specifically permits private
schools to acquire federal grants channeled through state agen-
cies.83 This amendment was prompted by the Commission's recog-
nition that federal grants did exist which private institutions could
not use when the funds were channeled through a state agency,
as it would have constituted a public appropriation. 84 Federal
grants could become a significant source of help should the federal
government decide to take the initiative in preserving private
education.

A deletion in the 1972 amendment of language in the 1920 pro-
vision may provide private institutions with a loophole through
which they can receive public funds. While the 1920 provision pro-
hibited appropriations by the state, city, county, or other public
corporation, the amendment drops the city, county or public corpo-

82. "The state shall not accept money or property to be used for
sectarian purpose; Provided, that the Legislature may provide that
the state may receive money from the federal government and
distribute it in accordance with the terms of any such federal
grants, but no public funds of the state, any political subdivision, or
any public corporation may be added thereto. NEB. CONST. art. VII
§ 11.
83. The amendment seems to point out the fact that Chief Justice

White's dissenting opinion in Hartington was correct, i.e. the fact that funds
came through a state agency made them state appropriations, hence uncon-
stitutional.

84. REPORT OF THE NEBRAsKA CONST. REV. Comm. 84 (Sept. 24, 1970).
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ration designation and merely prohibits appropriation of public
funds.85 A construction of the provision could depend on the in-
terpretation given to "appropriation." If appropriation can be de-
fined to include only state legislative appropriations, then cities and
counties may appropriate funds to private schools. The Arizona
Supreme Court in defining appropriation has held that the term
encompasses only state funds for state purposes.86 Idaho has de-
fined an appropriation as authority from the legislature to apply
a distinct sum out of a designated fund to a demand against the
state.87 Oklahoma has found appropriations to be directions for
drawing warrants against the state's general fund.88 Clearly these
decisions point out that an appropriation is a sum of money granted
by the state legislature. Although these cases do not control the
Nebraska court, they do point to a path that various states follow,
and more importantly, a path which the Nebraska court could fol-
low in defining appropriation.

In State v. Moore,89 the Nebraska court defined appropriation
as the setting apart of a certain sum from the public revenue which
the executive officers are authorized to spend.90 Public revenue
would seem to mean tax funds, which by article VIII, section 1, of
the Nebraska constitution can only be raised in such manner as
the legislature directs. Furthermore, article IV, section 1, of the
Nebraska constitution defines executive officers to be the Gover-
nor, Lieutenant Governor, Secretary of State, Auditor of Public
Accounts, Treasurer, and the Attorney General. Therefore, it
seems the court implicitly meant that the appropriations must come
from public revenue raised under legislative authority and spent.
by the Governor or other executive officers. This rationale sup-
ports the argument that only the state is prohibited from appropri-
ating public funds, while the cities, counties, and public corpora-
tions may appropriate public funds to private institutions.

The possibility of a revision of article VII, section 11, in favor
of granting public aid to private institutions seems remote. En-
dorsement by the Revision Commission of the existing prohibition

85. Appropriation of public funds shall not be made to any school
or institution of learning not owned or exclusively controlled by the
state or a political subdivision thereof. NEB. CONST. are VII, § 11.
86. Black & White Taxicab Co. v. Standard Oil Co., 25 Ariz. 381, -,

218 P. 139, 145 (1923).
87. Blaine County Inv. Co. v. Gallet, 35 Ida. 102, -, 204 P. 1066, 1067

(1922).
88. State ex rel. Phillips v. Carter, 186 Okla. 571, -, 99 P.2d 1025, 1028

(1940).
89. '50 Neb. 88, 69 N.W. 373 (1896).
90 Id. at 96, 69 N.W. at 376.
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seems to affirm the conclusion that an amendment in favor of non-
public schools would receive no recommendation from the Commis-
sion.

Reinforcing this view is the fact that such an amendment 91 was
put before the people in 1970 and subsequently voted down.92 By
its terms, L.B. 1083 provided the legislature with the power to grant
aid for the benefit of private school students by reimbursing them
for tuition costs. The legislature would have made the grants at
its discretion, no money would have been applied to sectarian pur-
poses, appropriations would not have exceeded one-third of the per
pupil cost in the public school, and it would not have breached the
first amendment of the United States Constitution.93  It was
stressed in both committee hearings and floor debate that because
the issue was for the people to decide the bill should be passed
on for popular approval.9 4 During the floor debate it was argued
that a popular vote would end the controversy "once and for all."95

Its defeat appears to make it unlikely that the legislature would
pass a similar bill.

CONCLUSION

After examining the cases decided in the Nebraska Supreme
Court concerning public fund appropriations to private institutions,
the court's strictness leads the advocates of such aid to despair.
Even though the 1972 amendment permits federal grants, it is ques-
tionable if they will be sufficient to keep private schools alive.
Only time can answer this question. Meanwhile the ramifications
of these decisions will not only cause education and students to. suf-
fer, but also the citizens of Nebraska as they are deprived the bene-
fits that private institutions could offer.

Richard H. Nowka-'76

91. L.B. 1083, [1969] Laws of Neb. 1422.
92. The amendment was defeated 250,529 against to 182,827 for. AB-

STRACT OF NOVEMBER 1970 ELECTIONS.

93. Comm. of Education Billbook 80th Legis. L.B. 1083, 1969, Statement
of Nebraska Citizens for Educational Freedom, p. 1.

94. Hearings on L.B. 1083 before Educ. Comm., 80th Legis., April 16,
1969, p. 8-10; Floor Debate on L.B. 1083, 80th Legis., 2260, 1969.

95. Floor Debate on L.B. 1083, 80th Legis., 2261.
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SUPREME COURT REVIEW

The 1974-1975 Nebraska Supreme Court decisions dealing with
constitutional issues suggest a return to a once rejected standard
of due process and a less stringent equal protection test. The ap-
plication of these two standards led to sporadic involvement in
areas traditionally reserved for legislative decision-making. How-
ever, as the cases below indicate, this occasional judicial interven-
tion was balanced by a hesitancy to dominate the legislative func-
tion.

FELONS AND THE RIGHT TO BEAR ARMS

The Nebraska statute' prohibiting possession of firearms by
previously convicted felons withstood constitutional challenge in
the Nebraska Supreme Court's consideration of State v. Haynes.2

Defendant Haynes, who had two prior felony convictions, was ar-
rested for possession of a handgun and convicted under the stat-
ute. He contended that the statute unjustifiably included felons
whose prior convictions had not involved the use of weapons (e.g.
embezzlers) along with those whose prior convictions had involved
the use of weapons,3 thereby creating an unreasonable classification
which violated equal protection.4

The court stated that equal protection is not violated "[i]f the
classifications of persons singled out by the legislation is reasonable
and not arbitrary, and is based on substantial differences having
a reasonable relation to the persons dealt with and the public pur-
pose to be achieved." 5  This traditional equal protection stand-
ard was found to be met by the statute in question.0 "The legisla-
tion is specifically limited to convicted felons who by past conduct
have demonstrated little regard for the rights of others. The classi-
fication created is not only reasonable and practicable but also
necessary for the protection of society."' 7 The court noted that

1. NEB. REV. STAT. § 28-1011.15 (Cum. Supp. 1974).
2. 192 Neb. 445, 222 N.W.2d 358 (1974).
3. Id. at 447, 222 N.W.2d at 360.
4. Id.
5. Id. at 448, 222 N.W.2d at 361.
6. Id.
7. Id.
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similar classifications had been held reasonable in federal court as
well.8

EQUAL PROTECTION AND NEBRASKA'S GUEST STATUTE

In Botsch v. Reisdorff9 the Nebraska Supreme Court again ap-
plied the traditional equal protection test' ° to uphold the consti-
tutionality of the state's automobile guest statute." Distinguish-
ing between guests and paying passengers,' 2 the statute denies
the guest any remedy where ordinary negligence of the driver is
involved,"5 allowing recovery only when injuries are inflicted be-
cause of gross negligence. The statutory definition of a guest as
"a person who accepts a ride . . . without giving compensation

therefor"'14 has been extended by judicial interpretation."8 The
court looks beyond monetary compensation and considers the rela-
tionship of the parties to determine who receives the benefit of the
ride.'8

8. Id. at 447-48, 222 N.W.2d at 360-61. See United States v. Weather-
ford, 471 F.2d 47, 52 (7th Cir. 1972), cert. denied, 411 U.S. 972 (1972).

9. 193 Neb. 165, 226 N.W.2d 121 (1975).
10. Id. at 169, 226 N.W.2d at 125.
This is the equal protection test as outlined in Dandridge v. Williams,

397 U.S. 471 (1970):
In the area of economics and social welfare, a State does not

violate the Equal Protection Clause merely because the classifica-
tions made by its laws are imperfect. If the classification has some
"reasonable basis," it does not offend the Constitution simply be-
cause the classification is "not made with mathematical nicety or
because in practice it results in some inequality." (Citations
omitted).

Id. at 485.
11. NEiB. REv. STAT. § 39-6,191 (Reissue 1974).

The owner or operator of a motor vehicle shall not be liable
for any damages to any passenger or person riding in such motor
vehicle as a guest or by invitation and not for hire, unless such dam-
age is caused by the driver of such motor vehicle being under the
influence of intoxicating liquor or because of the gross negligence
of the owner or operator in the operation of such motor vehicle. For
the purpose of this section, the term guest is hereby defined as be-
ing a person who accepts a ride in any motor vehicle without giv-
ing compensation therefor, but shall not be construed to apply to
or include any such passenger in a motor vehicle being demon-
strated to such passenger as a prospective purchaser.

Id.
12. Id.
13. For a complete discussion of the Nebraska automobile guest statute

and its denial of remedies for injuries inflicted because of a driver's ordinary
negligence, see 8 CRFIGh'TON L. REv. 432 (1974); 53 NEB. L. REV. 267 (1974).

14. NEB. REv. STAT. § 39-6,191 (Reissue 1974).
15. Born v. Estate of Matzner, 159 Neb. 169, 65 N.W.2d 593 (1954); Van

Auker v. Steckley's Hybrid Seed Corn Co., 143 Neb. 24, 8 N.W.2d 451 (1943).
16. 8 CaIGHTON L. REv. 432, 439 (1974).
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. Nevertheless, the court refused to follow a recent California
decision' 7 which declared a similar statute unconstitutional. The
Nebraska court held that the statute's classification was reasonable
in view of the purposes of guest statutes.'8 The promotion of hos-
pitality, 19 the prevention of fraud and collusion in suits, 20 as well
as the conservation of petroleum products and highway expendi-
tures 21 were rational bases found by the court to legitimatize the
legislative distinction drawn between gratuitous and paying passen-
gers.

Relying on the U.S. Supreme Court's decision in Silver v. Sil-
ver,22 the court rejected the argument that the prevalence of
automobile liability insurance had eliminated the element of in-
gratitude in a guest suing his host for ordinary negligence.23

Quoting from Silver, the court expressed concern for the protec-
tion of hospitality by saying that "[t] here is inherent justice in the
requirement that one who undertakes to perform a duty gratui-
tously should not be under the same obligation as one who enters
upon the same undertaking for pay. '2 4 The court found that the
Nebraska legislature could reasonably have believed that limiting
a guest's redress would alleviate some of the driver's responsibility
and would result in more hospitality.25

The court found that a fear of collusion in suits was another
rational basis for the guest statute. The court rejected plaintiff's
contention that it should presuppose honesty on the part of the
majority of guests and hosts in the absence of empirical data to the
contrary.26 The court also rejected plaintiff's contention that even
if preventing collusive suits was a valid legislative concern the
guest statute was overbroad to accomplish this purpose.2

The court also found that by choosing to deny the ordinary
negligence cause of action where it felt the greatest potential for

17. Brown v. Merlo, 8 Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr. 388
(1973). For a complete discussion see 8 ClEiGHTON L. REv. 432 (1974).

18. 193 Neb. at 170-75, 226 N.W.2d at 126-28 (1975).
19. Id. at 170-73, 226 N.W.2d at 126-27.
20. Id. at 173-75, 26 N.W.2d at 127-28.
21. Id. at 173, 226 N.W.2d at 127.
22. 280 U.S. 117 (1929) aff'g 180 Conn. 371, 143 A. 240 (1928).
This case is the only United States Supreme Court consideration of a

guest statute on the basis of the fourteenth amendment's equal protection
clause, and is still considered the Supreme Court's controlling precedent. See
8 CREIGHTON L. REv. 432 (1974).

23. 193 Neb. at 171-72, 226 N.W.2d at 126-27.
24. Id. at 171, 226 N.W.d at 126-127.
25. Id.
26. Id. at 174-75, 226 N.W.2d at 128-29.
27. Id.
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collusion existed, the legislature had not created an unreasonable
classification.28 Supported by a majority of recent decisions in-
volving the constitutionality of state guest statutes, 29 the Nebraska
court maintained that the legislature's distinction was sufficiently
reasonable.

The Nebraska legislature attempted to put an end to the con-
fusion surrounding its guest statute, but failed. L.B. 491,30 proposed
in the 1975 session to repeal the entire guest statute, failed to pass.

PUBLIC FINANCE OF PRIVATE EDUCATION

During the survey period the Nebraska Supreme Court was not
always hestitant to question the utility and legitimacy of legislation,
however. The court read article VII § 11 of the Nebraska Consti-
tution narrowly in striking down two legislative attempts to pro-
vide public funds to private educational institutions.3" The provi-
sions of article VH which prohibit any aid to schools not exclusively
owned and controlled by the state were analyzed in both State
ex rel Rogers v. Swanson32 and Gaffney v. State Board of Educa-
tion.

83

PROPERTY TAX SUPPORT FOR NEBRASKA'S TECHNICAL COLLEGES

Another constitutional challenge involving the means used to
support an educational system was before the Nebraska Supreme
Court in State ex rel. Western Nebraska Technical Community Col-
lege Area v. Tallon.34 Following reorganization of the state's area
controlled and financed vocational schools into a statewide system
of "locally governed technical community colleges," 35 the legisla-
ture passed a bill designed to provide adequate funding for the
system. The statute provided financing for the community colleges
through tuition, appropriations and a statewide increase in the
property tax levy by up to one mill.3 6 The property tax was chal-

28. Id. at 175, 226 N.W.2d at 128-29.
29. Keasling v. Thompson, 217 N.W.2d 687 (Iowa 1974); Duerst v. Lim-

bocker, 525 P.2d 99 (Ore. 1974); Tisko v. Harrison, 500 S.W.2d 565, (Tex.
Civ. App. 1973); Cannon v. Oviatt, 520 P.2d 883 (Utah 1974). Cf. Henry
v. Bauder, 213 Kan. 751, 518 P.2d 362 (1974); Johnson v. Hassett, 217 N.W.2d
771 (N.D. 1974).

30. L.B. 491, Nebraska Legislature, 1975 Session.
31. For a complete discussion of these two decisions see Comment, Pub-

lic Aid to Non Public Institutions in Nebraska, this issue.
32. 192 Neb. 125, 219 N.W.2d 726 (1974).
33. 192 Neb. 358, 220 N.W.2d 550 (1974).
34. 192 Neb. 201, 219 N.W.2d 454 (1974).
35. Id. at 204, 219 N.W.2d at 457.
36. Id. at 208-09, 219 N.W.2d at 458-59.
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lenged as a violation of article VIII § 1A of the Nebraska Constitu-
tion. This section prohibits the levying of a property tax for state
purposes after adoption of a state general sales tax or state income
tax.

The court found that since the community college system had
been reorganized, the functional control of communities and local
boards over the technical colleges had dwindled. In their place,
a state board was given direct responsibility for the entire opera-
tion, including those decisions involving financial and budgetary
matters.3 7 The area boards had become no more than agencies ad-
ministering the decisions of the state.88  Insofar as the state had
assumed the responsibility for the governing and maintenance of
the school system, the schools had lost their local character. The
court found that the colleges served state-wide interests and were
no longer eligible to receive funds generated by local property
taxes.3 9 The portion of the statute allowing property tax support
for the system's financing was declared unconstitutional.

In response, L.B. 344 was enacted and signed into law. This
measure is designed to restore local control over the state's tech-
nical community colleges. The first section of L.B. 344 states that
"[i] t is the intent and purpose of this act to create locally-governed
and locally-supported technical community college areas".40

Each of the six technical community college areas41 is to be
governed by a locally elected board consisting of eleven area resi-
dents.42 Each board has complete control over all aspects of the
operation of the technical community colleges within its area, in-
cluding programs and degrees offered, employment and salaries of
faculty and administrative employees, and assessment of fees and
tuition.43 To finance the state technical colleges, each area board
is authorized to issue and sell revenue bonds and general obligation
bonds for capital expenditures. 44 Each area board has the power
to cause a property tax levy of up to two mills per year to be col-
lected to cover operating expenses.45  The act also provides that

37. Id. at 206, 219 N.W.2d at 457-58.
38. Id. at 207, 219 N.W.2d at 458.
39. Id. at 213, 219 N.W.2d at 461.
40. L.B. 344, § 1, [1975] Laws of Neb. 701.
41. Id. § 3, at 702-03.
42. Id. § 11, at 706.
43. Id. § 9, at 703-06.
44. Id. § 13, at 707.
45. Id. § 15(1), at 708. An additional levy of up to one mill per year

can be collected to establish a capital improvement fund, a bond sinking
fund, or for retirement of general obligation bonds. L.B. 344, § 15(2),
[1975] Laws of Neb. 708. However, the total of these two levies cannot
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the Nebraska legislature may assist the community college system
by appropriation of funds to be distributed among the colleges in
amounts proportional to their student enrollment.46

This act returns control of the state's technical community col-
leges to the local area boards. The property tax support for the
system is now levied separately by each area board to meet its local
needs. This removes the grounds for the Nebraska Supreme
Court's constitutional objection to the previous measure. State-
wide coordination of programs in the six areas will be provided
by the Nebraska Coordinating Commission for Technical Com-
munity Colleges. 47  This overseer commission is limited to an ad-
visory role.48

RESIDENCY REQUIREMENTS AND TUITION RATES

The Nebraska statute allowing preferential tuition rates for
state residents and prohibiting the granting of residency to students
from out-of-state 49 was challenged as a violation of due process
in Bauer v. Board of Regents of the University of Nebraska.50

Following the lead of the United States Supreme Court,51 the
Nebraska court found that the statute unconstitutionally created
an irrebuttable presumption of non-residence. 52 The court upheld
the state's ability to distinguish between in-state and out-of-state
students in the amount of tuition charged,5 3 but found that the
statute made it impossible for out-of-state students to acquire resi-
dency and thus violated the student's constitutional right of due
process.

54

The court followed a line of recent cases55 by deciding that

exceed 22 mills in any one year without majority approval in a general
election. L.B. 344, § 15(3), [1975] Laws of Neb. 708.

46. Id. § 16, at 708.
47. Id. § 19, at 709.
48. Id. § 20, at 710.
49. NEB. REv. STAT. § 85-502 (Reissue 1943).

No person shall be deemed to have established a residence in this
state during the time of attendance at such state institution as a stu-
dent, nor while in attendance at any institution of learning in this
state, except in the case of a minor who qualifies as provided in
this section.

Id. This statute has since been amended, NEB. REv. STAT. § 85-502 (Reissue
1971). The statute as amended is subject to the same infirmity.

50. 192 Neb. 87, 219 N.W.2d 236 (1974).
51. Vlandis v. Kline, 412 U.S. 441 (1973).
52. 192 Neb. at 88, 219 N.W.2d at 237.
53. Id.
54. Id.
55. See, Sturgis v. Washington, 368 F. Supp. 38, 40-41 (W.D. Wash.

1973).
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while the state does have the requisite power to distinguish be-
tween in-state and out-of-state students in the amount charged for
tuition, it cannot deny students the right to become residents if
they so desire.56 Although residency requirements for students
may exist and may vary according to each state's definition of a
reasonable length of time, that time cannot be used to prohibit stu-
dents from eventual attainment of resident status.5 7

DUE PROCESS AND THE DAIRY INDUSTRY

The authority of the Nebraska legislature to establish economic
regulation of industries-more particularly price control statutes
governing the state's dairy industry-was severely limited in Gil-
lette Dairy, Inc. v. Nebraska Dairy Products Board.55 In what
could prove to be the court's most hotly contested decision during
the survey period, a statute5" authorizing the state's dairy products
board to establish minimum basic costs by which milk producers
must price their products was declared unconstitutional.

AFFIRMING THE RIGHT TO CONTRACT

Two challenges to state statutes regulating the distribution of
beer and liquor 0 enabled the Nebraska Supreme Court to reiterate
the well-established constitutional right to contract freely. In
United States Brewers' Assn., Inc. v. State,6 1 manufacturers and
distributors of alcoholic beverages objected to the statutory restric-
tions placed on the granting and revocation of liquor distributor-
ships. These statutes, one applying to beer and the other to liquor,
provided that prior to the termination or formation of distributor-
ships, the manufacturer must file an application with the Nebraska
Liquor Control Commission. 62  This burdened the manufacturer
with establishing that the application should be granted.63 The

56. 192 Neb. at 88, 219 N.W.2d at 237-38.
57. Id.
58. 192 Neb. 89, 219 N.W.2d 214 (1974). For a complete discussion, see

8 CREIGHTON L. REv. 508 (1974).
59. NEB. REV. STAT. § 81-263.41(1) (Reissue 1971).
60. NEB. REV. STAT. § 53-166.01-.17 (Reissue 1974).
The statute provides that a manufacturer may terminate a distributor-

ship or establish a new, replacement, or an additional distributorship only
upon the filing of an application with the Nebraska Liquor Control Commis-
sion and the burden is upon the manufacturer to establish that the applica-
tion should be granted. A distributorship may be terminated only upon a
showing that good cause exists according to further provisions of the statute.

61. 192 Neb. 328, 220 N.W.2d 544 (1974).
62. Id. at 329-30, 220 N.W.2d at 546-47.
63. Id. at 330, 220 N.W.2d at 547.
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statutes also provided that these distributorships, once granted,
could only be terminated for a showing of good cause as determined
by the commission.6 4

The court determined that such regulations bore no reasonable
relation to the protection of the public health, safety and morals.13
The professed legislative purpose of fostering temperance and obe-
dience to the law appeared to be too speculative and remote.0 6 As
in previous instances, 7 the court declared that

[m]easures adopted by the [1legislature to protect the
public health and secure the public safety and welfare must
have some reasonable relation to those proposed ends....
[I] f it is apparent that a statute under the guise of a police
regulation does not tend to preserve the public health,
safety or welfare but tends to stifle legitimate business by
creating a monopoly or trade barrier, it is unconstitutional
as an invasion of the property rights of the individual.68

In this instance, the relation between the legislative purpose
and the statutes was too tenuous to support the deprivation of prop-
erty rights. The court reasoned that the statutes were unreason-
able and thereby constituted unjustified interferences with the
rights of liquor distributors and manufacturers to make contracts
for the effective sale of their goods.6 9

APPROPRIATIONS AND THE BALLOT

In Lawrence v. Beermann70 a court injunction was sought to
prevent the placing of the Public School Support Trust Fund Act7"
on the ballot. The plaintiffs asserted that the act was a form of
appropriation for the expense of state government or for a state
legislative institution. Such appropriations are prohibited from in-

64. Id. at 330-31, 220 N.W.2d at 547.
65. Id. at 334, 220 N.W.2d at 548-49.
66. Id.
67. Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 N.W.2d 227 (1960);

Jewel Tea Co., Inc. v. Geneva, 137 Neb. 768, 291 N.W. 664 (1940); Chicago
B. & Q. R.R. v. State, 47 Neb. 549, 66 N.W. 624 (1896). These cases held
that the exercise of a state's police power must have a rational relation to
the interests of society rather than a mere benefit to any particular individu-
als or group. There must be a clear connection between the assumed pur-
pose of the law and its actual provisions.

68. 192 Neb. at 333, 220 N.W.2d at 548.
69. Id. at 335-36, 220 N.W.2d at 549.
70. 192 Neb. 507, 222 N.W.2d 809 (1974).
71. L.B. 772, § 3, [1974] Laws of Neb. 607 provides:

There is hereby established in the state treasury a fund to be
known as the Public School Support Trust Fund into which shall
be placed such funds as are required to be deposited therein under
the provisions of the Act,
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clusion in a referendum by article III §3 of the Nebraska Consti-
tution. The court ruled that the act, by its terms, did not appro-
priate money from the public revenue.72 Instead, the act set up
a new scheme for funding public schools by providing for contri-
butions from private parties and other outside sources. 73 The court
apparently decided that the act more closely resembled a trust to
be established with the school system as its beneficiary. 74 Al-
though some public funds would be channeled through the trust,
this was not a direct appropriation.75 The mere fact that the act
devised a new scheme for raising revenue on behalf of the schools76

did not persuade the court to remove it from voter consideration.
Rather, the fundamental purpose of referendums and the neces-
sity of a public response to an issue of such import were noted by
the court 77 as it allowed the act to appear on the ballot in No-
vember 1974.78

EMPLOYMENT RIGHTS AND NEBRASKA TEACHERS

In Schultz v. School District of Dorchester79 the Nebraska
court interpreted an amended statute ° which was alleged to have
created a substantive right of continued employment for tech-
ers8l working in certain classes of the state's school districts.8 2

The statute as amended in 1971,83 according to the appellant, al-
lowed the dismissal of teachers in Class I, ii, 11 and VI districts
only upon a demonstration of just cause.84

After careful examination of the legislative history and the lan-
guage of the statute, the court found no express requirement of
just cause for termination.85 Although the original version of the
proposed amendment contained the just cause requirement for dis-
missal, the final product did not.88

72. 192 Neb. at 509, 222 N.W.2d at 811.
73. Id. at 508, 22 N.W.2d at 810.
74. This is inferred from the decision as a whole.
75. See note 65 supra.
76. Id. at 508, 222 N.W.2d at 810.
77. Id.
78. Id. at 509, 222 N.W.2d at 811.
79. 192 Neb. 492, 222 N.W.2d 578 (1974).
80. NEB. REv. STAT. § 79-1254 (Reissue 1971).
81. 192 Neb. at 492, 222 N.W.2d at 579.
82. Id. at 492-93, 222 N.W.d at 579-80.
The statutory classifications are based upon the size of the schools in

terms of numbers of students. Teachers' salaries are based upon which class
of school they teach.

83. L.B. 266, [1971] Laws of Neb. 175.
84. 192 Neb. at 492, 222 N.W.2d at 579.
85. Id. at 497, 222 N.W.2d at 581.
86. Id. at 493-500, 222 N.W.2d at 580-83.
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The court determined that the legislature feared the creation
of a tenure-like system which would have made some grounds for
dismissal inadequate8 7 and that the legislature therefore deleted
references to just cause from the legislation.8 8 The court construed
this as an indication of the legislative intention to affirmatively re-
ject the standard of just cause.89 According to the court, the legis-
lature intended to allow the state school boards much latitude in
deciding the appropriate cause for dismissal. Teachers in the four
classes of districts covered by the statute were, therefore, not
guaranteed a right of continued employment, but could be dis-
missed "for any cause whatsoever, or for no cause at all."90

A bill attempting to correct this arbitrary dismissal policy and
yet avoid establishment of a tenure system in the state's schools
was passed by the 1975 session of the Nebraska legislature and
signed into law.9 1 L.B. 82 was designed to reinstate the just cause
requirement for the dismissal of teachers, but the law provides a
two year probationary period in which the contracts may be ter-
minated for any cause.9 2 This legislation provides a two year period
to avoid the automatic granting of tenure and defines the offenses
constituting just cause for dismissal after the testing period. Thus
school boards retain much of their decision-making authority while
teachers are given some degree of protection against arbitrary dis-
missal.

RIGHTS TO REPRESENTATION BY COUNSEL IN APPEAL

FROM SMALL CLAIMS JUDGMENT

The Nebraska statutory scheme establishing Small Claims
Courts9" provides that "[n]o party shall be represented by an
attorney in the Small Claims Court. '94 However, either party
may appeal a judgment of the Small Claims Court to the district
court-such appeal is tried de novo without a jury.95 In a case
decided during the survey period,96 the Nebraska Supreme Court
clarified that in such an appeal to the district court from a Small
Claims judgment a party has a right to be represented by coun-

87. Id. at 498-99, 222 N.W.2d at 582.
88. Id. at 495-96, 222 N.W.2d at 581.
89. Id. at 497, 222 N.W.2d at 581-82.
90. Id. at 500, 222 N.W.2d at 583.
91. L.B. 82, [1975] Laws of Neb. 175.
92. Id.
93. NEB. REV. STAT. §§ 24-521 et seq. (Cum. Supp.1974).
94. Id. § 24-523(2).
95. Id. § 24-527.
96. Simon v. Lieberman, 193 Neb. 321, 226 N.W.2d 781 (1975).
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sel,97 although the statute does not expressly say so. The court
stated that to deny the right to be represented by counsel anywhere
in the proceedings would deny constitutional due process.98 The
court, quoting the leading California case on the issue, stated that
the creation of a Small Claims Court where counsel is not allowed
is acceptable, "as long as the right to appear by counsel is guaran-
teed in a real sense somewhere in the proceeding." 99

Interestingly, the legislature had already amended the statute
to expressly state that "[p] arties may be represented by attorneys
on appeal"'00 ' in a bill which was signed into law just six days
before the supreme court's decision discussed above was handed
down.

CRIMINAL STATUTE ON CONTRIBUTING TO DELINQUENCY

OF MINOR UPHELD

The state criminal statute making it a misdemeanor for any
person to contribute to the delinquency of a minor' 01 was held
void for vagueness and indefinite by a district court during the sur-
vey period. However, the Nebraska Supreme Court reversed, hold-
ing that the statute was not unconstituhtional. 10 2 The supreme
court majority opinion found the statutory language 03 sufficiently
clear when interpreted in the light of common experience and
understanding.

0 4

However, a strong dissent by a single justice pointed out that
the cases relied on in the majority opinion to establish that statutes
similar to the Nebraska statute have been found constitutional were
largely older cases, and with only one exception all these cases had
involved conduct which was illegal under other state statutes.10 5

The dissent emphasized two recent cases holding similarly vaguely

97. Id. at 326, 226 N.W.2d at 784.
98. Id. at 323, 228 N.W.2d at 782.
99. Id. at 324, 226 N.W.2d at 783, quoting Prudential Ins. Co. v. Small

Claims Court, 76 Cal. App. 2d 379 -, 173 P.2d 38, 40 (1946).
100. L.B. 283, § 3, [1975] Laws of Neb. 561, amending NEB. REv. STAT.

§ 24-527 (Cum. Supp. 1974).
101. NEB. REV. STAT. § 28-477 (Cum. Supp. 1974).
102. State v. Cialkowski, 193 Neb. 372, 227 N.W.2d 406 (1975).
103. Any person who by any act, encourages, causes, or contributes
to the delinquency, neglect, or need for special supervision, of a
child under eighteen years of age, so that such child becomes, or
will tend to become, a delinquent or neglected child, or a child in
need of special supervision as defined by section 43-201, shall be
deemed guilty of a misdemeanor.

NEB. REV. STAT. § 28-477 (Cum. Supp. 1974).
104. 193 Neb. at 374-75, 227 N.W.2d at 407.
105. Id. at 378, 227 N.W.2d at 408.
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worded criminal statutes unconstitutional.10 6 It concluded that
the district court decision should have been affirmed, as it repre-
sented "[t]he overwhelming weight of current legal authority, as
well as the controlling voice of the United States Supreme
Court." 0 7

106. State v. Flinn, 208 S.E.2d 538 (W. Va. 1974), Gesicki v. Oswald,
336 F. Supp. 371 (S.D.N.Y. 1971), affd 406 U.S. 913 (1972).

107. 193 Neb. at 379, 227 N.W.2d at 409.
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