
CRIMINAL LAW

SUPREME COURT REVIEW

SENTENCING

During the review period, the Nebraska Supreme Court faced
numerous appeals based on allegedly excessive sentences. Few of
these arguments were sustained. Two exceptions were State v.
Christian' and State v. Jackson.2  From an overview of these
cases, it appears that the trial court has broad discretion in impos-
ing sentences within statutory limits. From approximately fifty
such appeals,3 only one was held to be an abuse of discretion. 4

In Christian, the trial judge sentenced an eighteen-year-old to
1 to 3 years in the Department of Correctional Services on a con-
viction of burglary. The Supreme Court modified the penalty to
6 months in the county jail after finding that the defendant was
not "beyond redemption".5  The court based its decision on the
unsatisfactory home life of the defendant and on the presumption
that rehabilitation would be better facilitated by the shorter
sentence. 6

In Jackson, the trial court imposed a sentence without the bene-
fit of a presentence report. Section 29-2261 (1) of the Nebraska
Statutes7 requires the use of a presentence report except when im-
practical. In view of the mandatory language of the statute, the

1. 193 Neb. 858, 229 N.W.2d 67 (1975) [hereinafter cited as Chris-
tian].

2. 192 Neb. 668, 223 N.W.2d 668 (1974) [hereinafter cited as Jack-
son].

3. See, e.g., State v. Merrick, 192 Neb. 157, 219 N.W.2d 776 (1974);
and State v. Harig, 192 Neb. 49, 218 N.W.2d 884 (1974) where the court
stated:

[W]here the punishment of an offense created by statute is left to
the discretion of the court, to be exercised within certain prescribed
limits, a sentence imposed within such limits will not be disturbed
unless there appears to be an abuse of discretion. Id. at 61, 218
N.W.2d at 892.

4. Christian at 859, 229 N.W.2d at 68.
5. Id.
6. Id.
7. NEB. REV. STAT. § 29-2261 (1) (Cum. Supp. 1972) states:

Unless it is impractical to do so, when an offender has been con-
victed of a felony, the court shall not impose sentence without first
ordering a presentence investigation of the offender and according
due consideration to a written report of such investigation.
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court held that the defendant could not be sentenced without the
use of the presentence report.8

PROCEDURE

Of the many procedural issues raised in cases during the review
period, at least two merit comment. The first case is significant
because it is a case of first impression in Nebraska. The importance
of the second case lies in the strong language employed by the
Nebraska Supreme Court in discussing its past decisions.

In State v. Nevels,9 the state supreme court held that the trial
judge does not violate the defendant's right to be present at all
critical stages of his trial, if a conference concerning a juror's im-
partiality is conducted in the defendant's absence, as long as the
defense counsel is present. 10 In support of his position, the de-
fendant had relied on cases in which both defendant and counsel
had been excluded from the conference." The court found the de-
fense counsel's presence to be a significant difference' 2 and cited
authority' 8 for its position that the defendant's rights were
adequately safeguarded.

In State v. Atwater,'4 the Nebraska court reprimanded the
prosecution for tactics employed at the trial level. During the trial,
the prosecution procured testimony concerning mugshots of the de-
fendant obtained from files containing pictures of previous robbery
suspects.' 5 The court noted that such evidence left the jury with
the impression that the defendant had been arrested for the same
crime for which he was then on trial.' 6 Furthermore, the court
stated that the prosecution knew that such testimony was im-
proper.'

7

In its opinion, the court stated that it is the prosecution's duty
to insure a fair trial for every defendant.' 8 In reflecting on its
own behavior, the court stated:

8. 192 Neb. at 40-41, 218 N.W.2d at 431.
9. 192 Neb. 668, 223 N.W.2d 668 (1974).

10. Id. at 671, 223 N.W.2d 669.
11. Id.
12. Id.
13. People v. Carroll, 49 Mich. App. 44, 211 N.W.2d 233 (1973).
14. 193 Neb. 563, 228 N.W.2d 274 (1975) [hereinafter cited as At-

water].
15. Id. at 565, 228 N.W.2d at 275.
16. Id.
17. Id. Evidence of prior crimes is not admissable to establish guilt.

See, e.g., State v. Brown, 190 Neb. 96, 206 N.W.2d 331 (1973).
18. Atwater at 566, 228 N.W.2d at 275.
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Possibly in the past we have been too lenient in excusing
these transgressions under the guise of harmless error, and
the prosecution has concluded that anything goes ...
Harmless error should never be applied in those instances
where the prosecution deliberately, or because of very care-
less procedures, injects prejudicial error into the proceed-
ings.19

While the court felt the evidence against the defendant was con-
clusive, it reversed the defendant's conviction and remanded the
case holding that such tactics constituted prejudicial error.20

STATUTORY INTERPRETATION

During the survey period, the court clarified statutes dealing
with: 1) the defendant's right to adequate notice of charges
brought against him; 2) controlled substances; and 3) destructive
devices.

Section 29-1802 of the Nebraska Statutes provides that
[n] o one shall be, without his assent, arraigned or called
on to answer to any indictment until one day shall have
elapsed after receiving in person or by counsel, or having
an opportunity to receive a copy of such indictment as
aforesaid.

21

The Nebraska court had previously held that this procedure was
intended to include amended informations. 22

In State v. Cole,23 the state filed an amended information on
the first day of the defendant's trial. The amended information
differed from the original only to the extent that it added a count
charging the defendant with being an habitual criminal.24 Under
Nebraska law, the issue of habitual criminality is not admissible
at the trial of the felony. However, if a verdict of guilty is re-
turned, the jury is then presented with evidence relating to prior
felonies.25  In the instant case, the defendant's trial on the
robbery charge lasted one week and he was not called upon to de-
fend against the habitual criminal charge until after the verdict
on the robbery charge was returned.2 6 Because of the lapse of
one week, the court held that "there was no prejudicial error be-

19. Id. at 565-66, 228 N.W.2d at 275.
20. Id. But see State v. Russ, 191 Neb. 300, 302, 214 N.W.2d 924, 925

(1974), and State v. Irwin, 191 Neb. 169, 189, 214 N.W.2d 595, 607 (1974).
21. NEB. REV. STAT. § 29-1802 (Reissue 1974).
22. McKay v. State, 91 Neb. 281, 283, 135 N.W. 1024, 1024-25 (1912).
23. 192 Neb. 466, 222 N.W.2d 560 (1974) [hereinafter cited as Cole].
24. Id. at 467, 222 N.W.2d at 560-61.
25. NEB. REV. STAT. § 29-2221(2) (Cum. Supp. 1974).
26. Cole at 467, 222 N.W.2d at 561.
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cause the amendment did not relate directly to the charge being
tried."

21

In State v. Ctaire,28 the Nebraska Supreme Court chose to
adopt what it determined to be the legislative intent behind sec-
tion 28-4,115(14) of the Nebraska Statutes, 29 rather than the plain
meaning of the words used in the statute.30 The defendant was
charged with the unlawful delivery of marijuana.31 The statute
defines marijuana as "Cannabis sativa L".32 The defendant alleged
that the state failed to show that the substance in his possession
was, specifically, Cannabis sativa L. He had introduced at trial evi-
dence to the effect that there is more than one species of marijuana.
He claimed that to be convicted under this statute, the state must
demonstrate that the suspected contraband is Cannabis sativa L and
not another species of cannabis.33

The court rejected this argument, and further, declined to enter
into technical arguments as to whether there is, in fact, more than
one species of marijuana, or only varieties of same.34 The court
found ample support for its position in other state jurisdictions and
in the federal courts33 in holding that "The Legislative intent was
to include all species of marijuana and that intent was sufficiently
clear to give defendant warning of the illegality of his acts."3 6

In State v. Casados,s7 the defendant was charged with violat-
ing section 28-1011.22 of the Nebraska Statutes, 38 which prohibits
possession of ". . . [a]ny combination of parts either designed or
intended for use in converting any device into a destructive device
. .. and from which a destructive device may be readily assem-
bled."3 9  Evidence adduced by the state showed that the police
found candles, rope, pieces of cloth, gallon jugs, and gasoline in the
defendant's automobile, items which may be used in the construc-
tion of a molotov cocktail.40

27. Id.
28. 193 Neb. 341, 227 N.W.2d 15 (1975) [hereinafter cited as Claire].
29. NEB. REv. STAT. § 28-4,115(14) (Cum. Supp. 1974).
30. Claire at 342-43, 227 N.W.2d at 17.
31. Id. at 342, 227 N.W.2d at 16-17.
32. NEB. REv. STAT. § 28-4,115(14) (Cum. Supp. 1974).
33. Claire at 342, 227 N.W.2d at 17.
34. Id. at 342-43, 227 N.W.2d at 17.
35. See, e.g., State v. Romero, 74 N.M. 642, 646, 397 P.2d 26, 29 (1964),

and United States v. Gaines, 489 F.2d 690, 691 (5th Cir. 1974).
36. Claire at 343, 227 N.W.2d at 17.
37. 193 Neb. 28, 225 N.W.2d 267 (1975) [hereinafter cited as Casados].
38. NEB. REv. STAT. § 28-1011.22 (Cum. Supp. 1972).
39. Id. at (7) (b).
40. Casados at 28-29, 225 N.W.2d at 268.
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The Supreme Court of Nebraska held that if the items are not
clearly designed as a destructive device, then a specific intent to
convert the parts into a destructive device must be proven by the
state.41 The court concluded that the araticles were "essentially
innocent in nature and obviously not designed as a destructive de-
vice."

42

The majority's decision drew a vigorous dissent which argued
that the items found in the defendant's car could have one use only,
to wit: construction of a destructive device.43  Therefore, the dis-
sent contended the articles were designed as a destructive device
and, thus, proof of intent was irrelevant.44

DOUBLE JEOPARDY

Statutory interpretation was involved in two additional cases,
although these decisions turned on the issue of double jeopardy.

The Nebraska Supreme Court rejected the petitioner's argu-
ment in State v. Saxon 45 that he had been subjected to double
jeopardy as a result of his convictions under both section 28-41440
and section 28-1011.21 of the Nebraska Statutes.47 The trial court
sentenced the defendant for both robbery and the use of a firearm
in the commission of a felony.48 The defendant contended that
the use of the firearm merged into the crime of robbery, and there-
fore the use of the gun could not be the basis of his conviction
for both felonies.49

The court's narrow decision concluded that the use of a firearm
is not an essential element of robbery under the Nebraska stat-

41. Id. at 32, 225 N.W.2d at 270.
42. Id. at 31, 225 N.W.2d at 269.
43. Id. at 37, 225 N.W.2d at 273 (dissenting opinion).
44. Id.
45. 193 Neb. 278, 226 N.W.2d 765 (1975) [hereinafter cited as Saxon].
46. NEB. REV. STAT. § 28-414 (Reissue 1974) states:
Whoever forcibly, and by violence, or by putting in fear, takes from
the person of another any money or personal property, of any value
whatever, with the intent to rob or steal, shall be deemed guilty
of robbery....

47. NEB. REV. STAT. § 28-1011.21 (Cum. Supp. 1974) states:
Any person who uses a firearm, knife, brass or iron knuckles, or
any other dangerous weapon to commit any felony which may be
prosecuted in a court of this state, or any person who unlawfully
carries a firearm, knife, brass or iron knuckles, or any other dan-
gerous weapon during the commission of any felony which may be
prosecuted in a court of this state, shall be guilty of a separate and
distinct felony and . . . such sentence shall be consecutive to any
other sentence imposed upon him.
48. Saxon at 279, 226 N.W.2d at 766.
49. Id. at 280, 226 N.W.2d at 766.
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ute.50 The court determined that robbery, as defined in section
28-414 of the Nebraska Statutes51 may be accomplished "forcibly,
and by violence, or by putting in fear '

,
2 without the use of a

dangerous weapon. 53

Citing Blockburger v. United States5 4 and United States v.
Bauer,55 the court stated:

[T]he test of whether consecutive sentences may be im-
posed under two or more counts charging separate offenses,
arising out of the same transaction or the same chain of
events, is whether the offense charged in one count involves
any different element than an offense charged in another
count.56

According to the court, the defendant in Saxon erroneously re-
lied on cases dealing with: 1) aggravated degrees of felonies in
which the use of the firearm was an essential element, or 2) a
"dangerous weapons statute which itself becomes an aggravated de-
gree felony statute, and the underlying felony becomes a lesser in-
cluded offense. ' '57 The court refused to classify the Nebraska dan-
gerous weapon statute as falling into one of these categories. 58

The court held that the use or possession of a dangerous weapon
must be shown to sustain a conviction under section 28-1011.21 of
the Nebraska Statutes59 and that such evidence is not essential
for a conviction under the robbery statute.60

A similar double jeopardy question was raised in State v.
Pope6 in which the defendants were charged under Nebraska's
Uniform Controlled Substances Act.6 2  The court affirmed the
petitioners' convictions under both counts of the information.6

One count charged defendants with possession of heroin with intent
to deliver and the second count charged them with possession of
cocaine with intent to deliver.64

50. Id. at 282, 226 N.W.2d at 768.
51. NEB. REV. STAT. § 28-414 (Reissue 1974).
52. Id.
53. Saxon at 282, 226 N.W.2d at 768.
54. 284 U.S. 299 (1932).
55. 198 F. Supp. 753 (1961).
56. Saxon at 281, 226 N.W.2d at 767.
57. Id.
58. Id.
59. NES. Rav. STAT. § 28-1011.21 (Cum. Supp. 1974).
60. Saxon at 282, 226 N.W.2d at 768.
61. 192 Neb. 755, 224 N.W.2d 521 (1974) [hereinafter cited as Pope].
62. NEB. REv. STAT. § 28-4,115 et seq. (Cum. Supp. 1974).
63. Pope at 773, 224 N.W.2d at 532.
64. Id. at 757, 224 N.W.2d at 524.
Because the defendants possessed both drugs simultaneously, they
assert that the charges arise from only one transaction, and that
the multiple charges subjected them to double jeopardy in viola-
tion of their constitutional rights. Id. at 767, 224 N.W.2d at 529.
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The state court noted that because of the proprietary elements
of the two drugs, different evidence is required to prove the two
offenses.6 5 In addition, the court looked into the legislative intent
behind Nebraska's Uniform Controlled Substances Act,66 noting
that heroin and cocaine are included in different schedules in the
act, and that different penalties are prescribed for possession of dif-
ferent substances. 67 Largely on this basis, the court concluded
that multiple punishment for the simultaneous possession of differ-
ent types of proscribed drugs is justified.68

SEARCH AM SEIZURE

Applying the reasoning of Terry v. Ohio69 the Nebraska
Supreme Court found a twenty-seven minute investigatory stop
justifiable in State v. Micek.70 Terry dealt with the permissible
scope of a search lacking probable cause.71 The Terry court held
that a short detention was justified; however, it failed to define
the allowable duration of the "seizure" of the defendant's person.72

Without entering into detailed arguments, the Nebraska court held
that "[t]he interference with defendants' freedom of movement
was lawful and the officers geared their action to the state of their
knowledge.

'73

A caveat by Justice McCown cautioned that the majority had
extended Terry "to what might be said to be its ultimate limits. '74

Justice McCown went on to say that the brief stop authorized by
Terry must not continue "beyond the time reasonably necessary
to determine the identity of the individual or individuals and to
obtain the information, the absence of which justified the initial
stop."76

No absolute time limits have been set by courts as to the per-
missible length of time of the detention. It has been noted that
two hours may be too long an intrusion. 76 However, the Nebraska
court appears to be within reasonable limits in this decision.

65. Id. at 771, 224 N.W.2d at 531.
66. NEB. REV. STAT. § 28-4,115 et seq. (Cum. Supp. 1974).
67. Pope at 771, 224 N.W.2d at 531.
68. Id.
69. 392 U.S. 1 (1968) [hereinafter cited as Terry].
70. 193 Neb. 379, 227 N.W.2d 409 (1975) [hereinafter cited as Micek].
71. Terry at 20.
72. Id. at 30-31.
73. Micek at 386, 227 N.W.2d at 414.
74. Id. at 387, 227 N.W.2d at 415 (Caveat).
75. Id. at 388, 227 N.W.2d at 415.
76. J. COOK, CONSTITUTIONAL RiGi-s OF THE AccusED § 7 at 60-61 (1st

ed. 1972).
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MISCELLANEOUS

In Kovarik v. County of Banner7 7 the Nebraska court adopted
the minority position when it held that court-appointed counsel in
a misdemeanor case could be awarded reasonable attorney's fees
in the absence of any statutory provision allowing for such fees. 78

Rejecting several arguments 79 proffered by the county, the state
supreme court held that all courts in the state have the inherent
power to appoint counsel for indigent persons.80  The court con-
cluded that "where a county court appoints an attorney to repre-
sent an indigent charged with a crime, that appointment carries
with it an implied promise that such attorney will be paid for his
services by the public."''s

SUBSTANTIVE LEGISLATION

SEXUAL ASSAULT

Sections 28-407 and 28-408 of the Nebraska statutes pertaining
to rape have been repealed.' Section 28-401, in referring to murder
in the first degree, now refers to "sexual assault in the first de-
gree ' 2 in the place of rape, and the term rape is dropped altogether
from section 28-409, which refers to felonious assaults.8 The Legis-
lature enacted L.B. 23 with the intent of protecting the dignity of
victims, preserving the due process rights of alleged offenders, and
establishing a system of investigation, prosecution, punishment and
rehabilitation for criminal sexual offenses. 4 Terms are set forth,
and sexual assault in the first degree encompasses sexual penetra-
tion in addition to the alleged offender overcoming his victim by
"force, threat of force, express or implied, coercion, or deception,"
or the alleged offender knowing that his victim was "physically or
mentally incapable of resisting or appraising the nature of his or

77. 192 Neb. 816, 224 N.W.2d 761 (1975) [hereinafter cited as Ko-
varik].

78. Id. at 822-23, 224 N.W.2d at 765.
79. Id. at 818, 224 N.W.2d at 763.
80. Id.
81. Id. at 822, 224 N.W.2d 765.

1. L.B. 23, § 9, [1975] Laws of Neb. 95.
2. Id. § 6, at 94.
3. Id. § 7, at 94.
4. Id. § 1, at 92.
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her conduct," or the alleged offender being more than 18 years old
and the victim being less than 16 years old.5 First degree sexual
assault is punishable by imprisonment in the Nebraska Penal and
Correctional Complex for a term of not less than one nor more than
twenty-five years.6 On the other hand, to be guilty of sexual as-
sault in the second degree, one need only subject his victim to
sexual contact and overcome the victim by "force, threat of force,
express or implied, coercion, or deception," or know that his victim
was "physically or mentally incapable of resisting or appraising the
nature of his or her conduct."' 7 Second degree sexual assault is
punishable by imprisonment for not more than one year unless the
victim suffered serious personal injury. In such a case, imprison-
ment in the Nebraska Penal and Correctional Complex for not more
than fifteen years is warranted. 8

The most significant change in the conduct of a sexual assault
trial concerns the issue of the victim's consent. Evidence of either
party's past sexual conduct must first be presented to the judge
in an in camera hearing. 9 Should the judge decide that the evi-
dence is relevant to the case, it may be admitted during the prose-
cution, but only to the extent allowed by the judge. 10 Special
safeguards are provided for the victim's prior sexual activity with
persons other than the defendant. Such information is admissable
only when the victim's consent is at issue and only after it has
been scrutinized carefully by the judge in an in camera hearing.1

Section 28-929 of the Nebraska statutes, which concerns de-
bauchery and deprivation of morals, has been amended to lower
the victim's age from twenty-one to nineteen.1 2

OBSCENITY

The revamped obscenity statute which was enacted a little over
a year ago13 received further refinements in the 1975 legislative
session. The definition of "obscene" in section 28-926.11 of the
Nebraska statutes has been altered by deleting the requirement that
for something to be considered "obscene" it must go "substantially

5. Id. § 3(1), at 93.
6. Id. § 3(2), at 93.
7. Id. § 4(1), at 93.
8. Id. § 4(2), at 93.
9. Id. § 5(1), at 93.

10. Id. § 5(2), at 93-94.
11. Id. § 5(3), at 94.
12. Id. § 8, at 94-95, amending NEB. REV. STAT. § 28-929 (Cum. Supp.

1974).
13. See 8 CREIGHTON L. REV. 71-74 (1974).

[Vol. 9
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beyond customary limits of candor in description or representation
of such matters.' 4 This portion of the definition has not been
eliminated completely from the statute, however.

Instead, it has been added to the section on instructions to the
jury for the purpose of defining guidelines for determining obscen-
ity.15 Section 29-926.18 of the Nebraska statutes has also been
amended by completely deleting the second section concerning the
composition and function of the jury in an obscenity case.' 0

CONTROLLED SUBSTANCES

Minor changes in the mandatory treatment of persons con-
victed of knowingly or intentionally manufacturing, distributing,
delivering, dispensing or possessing a controlled substance are man-
dated by L.B. 486. If the offender is sentenced to imprisonment,
he must complete a confidential interview on drug abuse conducted
by a community mental health facility authorized by Chapter 71,
Article 50, or some other licensed drug treatment facility.17 The
purpose of the interview is to gather information on the extent
of drug abuse and to "discuss possible rehabilitation.' 8 If a per-
son is sentenced to probation, it must be a condition of his proba-
tion that he "satisfactorily attend and complete appropriate treat-
ment and counseling on drug abuse" conducted by one of the same
drug treatment facilities. 19

No mention is made in the amended statute as to what
constitutes satisfactory completion of a drug counseling program
in the case of probationers. Even with perfect attendance records,
complete success is not always insured with any counseling pro-
gram. If a probationer meets all the requirements of his program
and yet is not free from a physical dependence on some controlled
substance, has he violated this condition of his probation?

Another minor change in the statute is that it drops the re-
quirement that the probationer pay five dollars for his course of
treatment.20 The 1974 Comprehensive Community Mental Health

14. L.B. 77, § 1 (9), [1975] Laws of Neb. 162, amending NEB. REV.
STAT. § 28-926.11 (Cum. Supp. 1974).

15. Id. § 2(2), at 163, amending NEB. REV. STAT. § 28-926.18 (Cum.
Supp. 1974).

16. Id. § 2, at 163-64.
17. L.B. 486, § 1 (6), [1975] Laws of Neb. 992-93, amending NEB. REV.

STAT. § 28-4,125 (Cum. Supp. 1974) as amended by L.B. 6, § 1, Laws of
Neb. 53-55.

18. Id.
19. Id.
20. Id.
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Services Act 21 provides that local community mental health cen-
ters may charge a fee according to the patient's ability to pay.22

Thus the cost of this mandatory treatment to each probationer will
vary according to his individual resources.

SMOKING IN PUBLIC PLACES

Section 28-1031.01 of the Nebraska statutes, which prohibits
smoking in specified public places, has been expanded to place the
burden of posting "No Smoking" signs in such places on the owners
or proprietors of the buildings. 23 "Smoking" is defined to mean
"the inhaling, exhaling, or carrying of a lighted cigar, cigarette,
pipe, or any other smoking materials. ' 24

STORAGE OR USE OF EXPLOSIVE MATERIALS

Section 28-1011.25 of the Nebraska statutes has been amended
to prohibit the State Fire Marshall from issuing a permit to store
or use explosive materials to anyone under twenty-one years of
age. This is an increase from the previous age limit of twenty
years.2 5

MANUFACTURER'S SERIAL NUVIBER

Section 28-530.01 of the Nebraska statutes has been amended
to include commercial office equipment with farm and industrial
equipment in prohibiting the destruction, removal, alternation,
covering, or defacing of the manufacturer's serial number before
the sale or lease of such equipment. 26 Commercial office machines
"shall include but not be limited to typewriters, calculators, photo
copiers, and dictation machines with a value of one hundred dollars
or more.

'27

HIGHWAYS

The basic fine for each conviction of causing an obstruction to
a public road under section 39-703 of the Nebraska statutes has been

21. NEB. REV. STAT. §§ 71-5001 et seq. (Cum. Supp. 1974).
22. Id. § 71-5014.
23. L.B. 75, § 1, [1975] Laws of Neb. 160, amending NEB. REV. STAT.

§ 28-1031.01 (Cum. Supp. 1974).
24. Id.
25. L.B. 573, § 1, [1975] Laws of Neb. 1140-43, amending NEB. REV.

STAT. § 28-1011.25 (Cum. Supp 1974).
26. L.B. 258, § 1, [1975] Laws of Neb. 484, amending NEB. REV. STAT.

§ 28-530.01 (Cum. Supp. 1974),
7. Id,
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increased from 3-10 dollars to 10-100 dollars. 28 The recent amend-
ment has also added exceptions to those already in the statute.
These include instances involving mechanical malfunction of irriga-
tion systems and the county board or municipality's granting of
permission for the diversion of water along or across a public
road.

2 9

IMPLIED CONSENT

Physicians, registered nurses, technicians, and hospitals have
been declared to be agents of the state when withdrawing blood
under Nebraska's implied consent law and are no longer personally
liable in damages for negligent acts or omissions except in cases
of gross negligence.30

PROCEDURAL LEGISLATION

BAIL

In the case of criminal defendants who appear before
magistrates for a preliminary hearing as provided in section 29-506
of the Nebraska statutes, their release on personal recognizance,
bail, or otherwise, must be made in accordance with section 29-901.1
If a release is secured by an appearance bond and the defendant
appeals his case to the district court, the examining court may re-
tain ten percent of the deposit (ten percent of the face value
of the bond) 2 and transmit the balance to the district court.8

Cash is now the only accepted means of executing an appear-
ance bond. The term "other qualified security" has been deleted
from section 29-901(3) (a), which sets forth the conditions and pro-
cedures pertaining to appearance bonds.4

28. L.B. 85, § 1, [1975] Laws of Neb. 180-81, amending NEB. REv.
STAT. § 39-703 (Reissue 1974).

29. Id.
30. L.B. 140, § 1, [1975] Laws of Neb. 289, amending NEB. REV. STAT.

§ 39-669.12 (Cum. Supp. 1974).

1. L.B. 284, § 1, [1975] Laws of Neb. 563-64 amending NEB. REV.
STAT. § 29-506 (Reissue 1964).

2. NEB. REV. STAT. § 29-901(3) (a) (Cum. Supp. 1974).
3. L.B. 284, § 1, [1975] Laws of Neb. 563-64, amending NEB. REV.

STAT. § 29-506 (Reissue 1964).
4. Id. § 2, at 564, amending NEB. REV. STAT. § 29-901(3) (a) (Cum.

Supp. 1974).
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A defendant shall be advised of his right to obtain review of
his conditions of release at the time he appears before the judge
who imposes such conditions.5 If the defendant cannot fulfill such
conditions he may request review of his conditions of release by
the judge who imposed them after he has been in custody for
twenty-four hours. Upon such a request, he must be brought be-
fore the judge on the first regular court day. With the amended
statute, the defendant is informed of his right to review when the
conditions are imposed and not, as previously, after he has spent
a full day or more in custody.6 The speed with which he must
be taken before the judge when requesting a review has also been
clarified. The term "forthwith" has been deleted and replaced by
"the first regular court day."' 7 Under the amended statute, a de-
fendant could conceivably remain in custody for a longer period
of time before being brought before the judge, but in most in-
stances, "forthwith" can be interpreted to mean "the first regular
court day."

PUBLIC DEFENDER

Section 29-1804.03 of the Nebraska statutes has been amended
to include indigent persons charged with misdemeanors punishable
by imprisonment among those persons who may be represented in
court by the public defender.8 In counties without public defend-
ers, the county court may appoint a licensed attorney to represent
such an indigent person.9

TRIALS IN ADJACENT COUNTIES

A new law has been passed by the Legislature which permits
trials of civil and criminal cases in counties adjacent to the one
in which a case is pending. 10 This law is restricted, however, to
counties in which the population is under 4,000,11 and is geared
to counties in which the facilities for jury trials are deemed to be
inadequate by the county and district judges.12 The county
boards of such counties must, however, enter into an "Interlocal

5. Id. § 3, at 565, amending NEB. REV. STAT. § 29-901.03 (Cum. Supp.
1974).

6. Id.
7. Id.
8. L.B. 285, § 1, [1975] Laws of Neb. 567-68, amending NEB. REV.

STAT. § 29-1804.03 (Cum. Supp. 1974).
9. Id. § 3, at 568.

10. L.B. 97, [1975] Laws of Neb. 214.
11. Id. §§ 1, 2, at 214.
12. Id. § 1, at 214.
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Cooperation Act" with the county board of an adjacent county for
the trial of all contested criminal cases.13 Such trials, however,
are subject to the laws pertaining to changes of venue.1 4 The only
exception to this is the case of juries where the members shall
still be selected from the county in which the case is originally
filed. 15

CONDITIONS OF PROBATION

Section 29-2262 of the Nebraska statutes pertaining to condi-
tions of probation imposed by a district court has been expanded
to include as a possible condition the periodic confinement of a pro-
bationer in the county jail.16 This may be continuous confinement
or may involve a program whereby the probationer is released for
some time during the day but required to return to the jail after
a specified number of hours. Such custody is not to exceed ninety
days.

Another new possible condition of probation is to require the
probationer, if he has the financial means, to pay for laboratory
tests, psychological evaluations, and rehabilitative services "re-
quired in the identification, evaluation, and treatment of of-
fenders."'

7

The terms of probation have been increased to cover defendants
guilty of misdemeanors. A maximum of two years for a first of-
fense misdemeanor and five years for a second offense are the limits
in amended section 29-2263 (1).18

PROSECUTING ATTORNEYS

The definition of "prosecuting attorney" found in section
29-104 of the Nebraska statutes has been broadened to city attor-
neys and assistant city attorneys in metropolitan areas in addition
to the county attorneys previously named.' 9

The prosecuting attorney's function has been expanded to in-
clude the power to appeal county and municipal court decisions in

13. Id. § 3, at 214.
14. Id.
15. Id. § 4, at 214.
16. L.B. 289, § 1, [1975] Laws of Neb. 589, amending NEB. Rnv. STAT.

§ 29-2262 (Cum. Supp. 1974).
17. Id. § 1, at 590.
18. Id. § 2, at 590,..amending NEB. REV. STAT. § 29-2263(1) (Cum.

Supp. 1974).
19. L.B. 168, § 1, [1975] Laws of Neb. 337, amending NEB. REv. STAT.

§ 29-104 (Reissue 1964).
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criminal cases to the district court.20 If he chooses to do so, the
prosecuting attorney must provide the lower court with notice
of his intent to appeal the decision to the district court within
twenty days of the lower court's final order in the case.2 1 The
notice must contain a copy of the ruling or decision, the prosecut-
ing attorney's reason for objecting thereto, and a statement on
the part of the record that he intends to present to the district
court.22 The lower court judge must sign the notice and give his
opinion as to whether the appeal has merit.28

The notice of appeal must be filed in district court within one
month from the date of the final order; and within one month from
filing, a bill of exceptions must be submitted.24

The lower court must appoint a lawyer to argue the case
against the prosecuting attorney in the district court, and the
lawyer shall receive a fee not to exceed two hundred dollars for
his services. 25 The lower court is not obligated to appoint the
defendant's attorney, but if it does not, the defendant still retains
the right to be represented by an attorney of his choice.26

In instances in which the defendant has been "placed legally
in jeopardy" in the trial court, the district court's decision on the
appeal shall not affect him.2 7 The district court's decision shall,
however, be considered precedent for all other similar cases in the
district which may arise subsequently. 28 If the defendant was not
legally in jeopardy before the trial court made its final order, and
the district court decides that the trial court's order was erroneous,
the defendant may be rearrested and tried in accordance with the
district court's decision.29  If the district court affirms the order
of the trial court, the prosecuting attorney may appeal its decision
to the state supreme court.8 0

20. L.B. 130, [1975] Laws of Neb. 269.
21. Id. § 1(2), at 269.
22. Id.
23. Id.
24. Id. § 1(3), at 269.
25. Id. § 2, at 269.
26. Id.
27. Id. § 3(1), at 270.
28. Id.
29. Id. § 3(2), at 270.
30. Id. § 3(3), at 270.
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