
DOMESTIC LAW

SUPREME COURT REVIEW

During the survey period the Nebraska Supreme Court touched
on many family law questions. Though most of the opinions
represented only reaffirmation of longstanding positions, there
were a few decisions of real significance for Nebraska attorneys.

CHILD CUSTODY

Many cases this term involved the determination of custody
of minor children. In several of these decisions the court was quick
to reaffirm the rule that in awarding custody of minor children
the court's primary concern is the best interests and welfare of the
children.' Representative of these cases was Ford v. Ford,2 in
which the court reaffirmed the criteria for determining the best
interests of a child. A year earlier in Christensen v. Christensen3

the court held that decisions as to custody of minor children were
primarily subjective and based on general circumstances in each
case.4 A particularly interesting case considered the splitting of
custody of two minor children between parents.3 In Braeman v.
Braeman,0 the parties to the action were both professionals and
each had a rather limited amount of time to devote to child-rear-
ing.7 In affirming the splitting of custody fashioned by the district

1. Lewis v. Lewis, 192 Neb. 266, 267, 219 N.W.2d 910, 911 (1974); Ford
v. Ford, 192 Neb. 400, 401, 222 N.W.2d 107, 108 (1974); NEB. REv. STAT. §
42-364 (Cum. Supp. 1974).

2. 192 Neb. 400, 222 N.W.2d 107 (1974).
3. 191 Neb. 355, 215 N.W.2d 111 (1974).
4. Id. at 358, 215 N.W.2d at 114. The court listed the following gen-

eral criteria:
[m]oral fitness of the parents, the respective environments

offerred by each parent, the emotional relationship between the
children and their parents, their age, sex, and health, the effect
on the children of continuing or disrupting an existing relation-
ship, the attitude and stability of character of each parent, and
the capacity to furnish the physical care and education and needs
of the children.

Id. See also NEB. REv. STAT. § 42-364 (Cum. Supp. 1974) for similar criteria
for the determination of custody.

5. Braeman v. Braeman, 192 Neb. 510, 222 N.W.2d 811 (1974). Split-
ting of custody here refers to dividing two minor children between the
parents, with one child going to each.

6. 192 Neb. 510, 222 N.W.2d 811 (1974) [hereinafter cited as Brae-
man].

7. Id. at 511-12, 222 N.W.2d at 812-13. The husband was a professor
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court, the state supreme court found that each party wanted cus-
tody for the best of motives,s and that each party was a suitable
parent. In doing so, it rejected the wife's contention that the
splitting of custody would be violative of public policy,9 or contrary
to the best interests of the children.' 0

Implicit in the Braeman decision is an issue of continuing
interest: that the splitting of custody is not necessarily violative
of public policy. This represents a mild but consistent direction
in Nebraska law away from a presumption that a child's best inter-
ests require that he remain with his siblings."

The court also considered the requirements for modification of
a final child custody determination. Normally, such a petition is
only successful when founded on new facts or circumstances which
have arisen since the entry of the divorce decree. 12 However, two
additional factors may considerably alter this formula. First, the
court may have placed only physical custody in a parent, tempo-
rarily retaining for itself legal custody. Second, significant but
previously unknown pre-divorce circumstances may be brought be-
fore the court. When either or both of these is present, the general
rule may be abandoned.

Both problems merged in Bartlett v. Bartlett,'8 in which the
court retained legal custody of the minor children and placed physi-
cal custody in the mother. Subsequent to the entry of the decree,
the father discovered new evidence which pertained to the mother's

of history at the University of Nebraska-Lincoln, and the wife was a full-
time law student who had previously taught English and had run unsuc-
cessfully for Congress.

8. Id. at 512, 222 N.W.2d at 813. The court found that neither party
desired custody for purposes of retribution against the other.

9. Id. at 515, 222 N.W.2d at 814; Humann v. Humann, 180 Neb. 719,
724, 144 N.W.2d 723, 725 (1966).

10. Braeman at 516, 222 N.W.2d at 815. The court found nothing in
the record to show that splitting custody would be any worse than would
be complete separation by both children from one parent or the other.

11. It should be noted that the following jurisdictions have continued
to follow the presumption that a child's best interests require that he re-
main with his siblings: Rhodes v. Rhodes, 370 P.2d 902 (Alaska 1962);
Songster v. Songster, 150 Colo. 466, 374 P.2d 197 (1962); Reinhart v. Rein-
hart, 291 So. 2d 103 (Fla. 1974); Brashear v. Brashear, 71 Ida. 158, 228 P.2d
243 (1951); Ischappat v. Kluver, 193 N.W.2d 79 (Ia. 1971); Howard v.
Howard, 307 Ky. 452, 211 S.W.2d 412 (1948); Tiffee v. Tiffee, 254 La. 381,
223 So. 2d 840 (1969); J.V.E., 417 S.W.2d 199 (Mo. 1967); Griffth v. Griffth,
462 S.W.2d 328 (Tex. Civ. App. 1970); Smith v. Frates, 107 Wash. 13, 180
P. 880 (1919).

12. Adamson v. Adamson, 190 Neb. 716, 211 N.W.2d 395 (1972); Lanz
v. Lanz, 189 Neb. 578, 203 N.W.2d 761 (1973).

13. 193 Neb. 77, 225 N.W.2d 413 (1975) [hereinafter cited as Bartlett].
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moral fitness.14 The supreme court affirmed a modification plac-
ing custody in the father. The court noted that the rule for modifi-
cation, requiring materially changed circumstances, is not necessar-
ily binding on the court where it retains legal custody. 15 In re-
taining custody for itself, the court is generally uncertain as to
where the best interests of the children lie, and/or is doubtful that
it knows the full story as to the suitability of the parents to have
custody.' Any order such as this, the court noted, is really tem-
porary and "probationary in nature, and reserves to the court the
power to make further summary disposition of minor children when
it becomes apparent that their best interests require it."'17

The court also reaffirmed, in Bartlett, earlier court decisions
as to what is meant by the "changed circumstances" requirement
for modification of a previous decree.' 8 While such "circum-
stances" have been normally interpreted in the context of events
occurring subsequent to the entry of the original decree,19 it is
not limited strictly to that construction. Thus, circumstances suf-
ficient to permit modification of child custody include those events
not known to the court or to the opposing party at entry of the
decree, and which could not have been ascertained by the exercise
of reasonable diligence prior to the entry of the decree.20

The problem of determining custody between a child's real
mother and a third party was faced in the civil habeas corpus case
of Bigley v. Tibbs.21 The case involves a seven year old boy who
was placed in the custody of his paternal aunt and uncle after his
father died in 1974. His natural mother, who had abandoned her
family in 1971, filed a writ of habeas corpus to gain custody of the
child. The trial court found for the mother, on the basis of her
being a fit and suitable mother.22  In reversing that finding of
fitness, the supreme court stated that by abandoning the child the
mother had forfeited her right to custody.23

The decision in Bigley makes it quite clear that any abstract
preference for awarding custody to the mother is no longer the rule

14. Id. at 78, 225 N.W.2d at 415.
15. Id.
16. Na-. REv. STAT. § 42-364 (Cum. Supp. 1974). Bartlett at 79, 225

N.W.2d at 415-16.
17. Bartlett at 79, 225 N.W.2d at 416.
18. Id.
19. Adamson v. Adamson, 190 Neb. 716, 717, 211 N.W.2d 895, 896

(1973); Lanz v. Lanz, 199 Neb. 578, 579, 203 N.W.2d 761, 762 (1973).
20. Bartlett at 79, 225 N.W.2d at 415; Fisher v. Fisher, 185 Neb. 469,

471, 176 N.W.2d 667, 669 (1970).
21. 193 Neb. 4, 225 N.W.2d 27 (1975) [hereinafter cited as Bigley].
22. Id. at 5, 225 N.W.2d at 28.
23. Id. at 8-9, 225 N.W.2d at 30.
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in Nebraska. In doing so, the court purported to overrule the de-
cision in Raymond v. Cotner,24 so far as that case did not sub-
scribe completely to the "best interests and welfare of the child"
rule for determination of custody.

Basically, two problems of law emerge from this case. First,
Raymond v. Cotner held that courts could not deprive a natural
parent of the custody of a minor child as against more distant rela-
tives or third parties unless it is affirmatively shown that the
parent is unfit to have custody, or has forfeited or abandoned her
natural and superior right to custody. 25 Bigley finds that, in such
a situation, custody is determined by the best interests of the chil-
dren with due regard for the superior rights of a fit, proper and
suitable parent. 26  The first question, then, is to what extent is
Raymond v Cotner still good law? Superficially, the two cases
seem almost indistinguishable. Each emphasizes the import of find-
ing an award serving both the best interests of the children and
the superior rights of a fit natural parent.27 Further, each implies
a presumption that the interests of the children are best served
by placing custody in a fit, suitable parent. If at all, Raymond
v. Cotner may have been overruled only in that its emphasis was
skewed too much towards the parent's superior rights, and too far
away from the best interests of the children. 28

Secondly, Bigley leaves open the question of what the rule is
for determining child custody between a natural parent and a third
person. If there remains a rule applicable to a factual situation
like that of Bigley, it would seem to require that the best interests
and welfare of the children receive primary consideration, but it
seems also to presume that those interests are best served by cus-
tody in a fit, suitable and natural parent. The burden seems to
remain on the party opposing the parent to prove the unfitness
and unsuitability of the natural parent.

In a related area, the state supreme court carved out an excep-
tion to the rule that by accepting the benefits of a dissolution de-
cree, the parties could not challenge that portion of the decree relat-
ing to custody of children.29  In Reynek v. Reynek80 the court
recognized that by accepting a property settlement, one is acting

24. 175 Neb. 158, 120 N.W.2d 892 (1963).
25. Id. at 163, 120 N.W.2d at 895.
26. Bigley at 8, 225 N.W.2d at 29.
27. Id.
28. Id.; Raymond v. Cotner, 175 Neb. 158, 163, 120 N.W.2d 892, 895

(1963).
29. Larabee v. Larabee, 128 Neb. 560, 259 N.W. 520 (1935).
30. 193 Neb. 404, 227 N.W.2d 578 (1975).
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in his own interest; but in challenging the portion of the decree
as to custody, the interests of the children are paramount and not
affected by the settlement. Thus, the wife was allowed to appeal
the decree as to custody while accepting the benefits of the remain-
der of the settlement.3 1

ATTORNEY'S FEES

The court made a significant decision this term concerning
attorney's fees prior to 1970, where adultery of the spouse had been
shown, the adultery of the spouse not only barred custody of the
children but also deprived that party of an award of attorney's
fees.8 2 In Fisher v. Fisher"8 it was held that adultery does not,
as a matter of law, make the spouse unfit to obtain custody of the
children.

8 '

However, in relaxing that rule, the court did not address the
question of the effect of adultery by a spouse as a bar to attorney's
fees. That portion of the old rule remained intact until this term.
In Lockard v. Lockard85 the court found that the adoption of the
no fault divorce statutes altered the approach in awarding attor-
ney's fees where adultery is admitted. As a result of this change,
the fact that one of the parties to an action for dissolution of mar-
riage has committed adultery no longer prevents, as a matter of
law, an award of attorney's fees to that party.80

CHIMD SUPPORT AND ALIMONY

Nebraska law allows the trial court to modify child support
agreements when required.3 7 This has generally been interpreted
to require a showing of materially changed circumstances occurring
susbequent to the entry of the decree, of a nature requiring modifi-
cation in the best interests of the children.8 8 For all those circum-
stances existing prior to the decree or for those contemplated prior
to the decree, the original child support agreement is res judicata. 9

31. Id. at 407, 227 N.W.2d at 579-80.
32. Wolpa v. Wolpa, 182 Neb. 178, 153 N.W.2d 746 (1967).
33. 185 Neb. 469, 176 N.W.2d 667 (1970).
34. Id. at 472, 176 N.W.2d at 670.
35. 193 Neb. 400, 227 N.W.2d 581 (1975).
36. Id. at 404, 227 N.W.2d at 583.
37. NEB. Rgv. STAT. § 42-364 (Cum. Supp. 1974).
38. Gray v. Gray, 192 Neb. 392, 394, 220 N.W.2d 542, 543 (1974). The

court retains the "materially changed circumstances" requirement from
Walters v. Walters, 177 Neb. 731, 733, 131 N.W.2d 166, 168 (1954) and
Schlothauer v. Schlothauer, 184 Neb. 750, 751, 171 N.W.2d 786, 789 (1969)
in interpreting what "when required" means.

39. Gray v. Gray, 192 Neb. 392, 393, 220 N.W.2d 542, 543 (1974).
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In Barnes v. Barnes40 the wife appealed her alimony award
on the grounds that it was insufficient. The wife's appeal was
based on the grounds that, had the court decided her award on
the basis of criteria established in two pre-no fault cases, as she
contended it should have been, her award would have been
greater.41 The state supreme court, in rejecting her appeal, held
that it was no longer bound by these early cases,42 and that in-
stead, it was to decide awards of alimony on general criteria estab-
lished by the state no fault divorce statute.43

PROCEDURE AND FAMILY LAW

This term, the Nebraska Supreme Court was presented with
a number of diverse procedural questions relevant .to family law,
including the procedure of appealing adoption decrees from the
county court, the decree on a subsequent application for modifica-
tion of the decree, and an important change in the meaning of the
word "discharged" as it is used to set the limitation on the time
for bringing an action on a guardian's bond.

Two significant cases involved problems of perfecting appeals
and their effect on subsequent actions. In Riggert v. King,44

the court addressed the procedure for appealing a county court
adoption decision to the district court.45

Riggert had filed papers to adopt his wife's children by a former
marriage. King, the children's natural father, was notified of these
proceedings, but twice failed to appear at the adoption hearings.
Therefore, the court found in favor of Riggert's petition, and King
appealed that decision to the district court.

On appeal, King failed to provide a record of evidence from
the county court, and the district court therefore refused his re-
quest to submit additional evidence. The Supreme Court of
Nebraska affirmed, pointing out that appeals from the county court
to the district court are no longer completely de novo, but are now
de novo on the record.46  The burden of producing that record

40. 192 Neb. 295, 220 N.W.2d 22 (1974) [hereinafter cited as Barnes].
41. Id. at 297, 220 N.W.2d at 24. Among the criteria established in

Peterson v. Peterson, 152 Neb. 571, 573, 41 N.W.2d 847, 848 (1950), a pre-
no fault case, were the estate of the parties, the conduct of the parties lead-
ing up to the divorce, their social standing, comforts, and luxuries of life.

42. Barnes at 297, 220 N.W.2d at 24.
43. NEB. REv. SrAT. § 42-365 (Cum. Supp. 1974) sets out applicable cri-

teria.
44. 192 Neb. 607, 223 N.W.2d 155 (1974).
45. Id. at 608, 223 N.W.2d at 156-57.
46. Id. See also NEB. REv. STAT. § 24-541 (Cum. Supp. 1974).

[Vol. 9
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falls on the appellant, and without a record of the evidence from
the county court, it is presumed by the appellate court that the
evidence sustains the lower court's findings.47  While district
courts may allow the introduction of additional evidence, the de-
cision is discretionary, and without a record of the trial court pro-
ceedings, the district court has no way of knowing if the additional
evidence is necessary.48

A second important procedural case presented to the court this
term involved the effect of an involuntary dismissal of an appeal
from a dissolution decree on a subsequent application for modifica-
tion of the decree. In Dewey v. Dewey,49 the wife was granted
a modification of her alimony award in the district court within
six months of the entry of the decree, but after she had suffered
an involuntary dismissal of her appeal of the dissolution in the state
supreme court.50 The district court had interpreted the applicable
statute5 ' to allow modification of a decree at any time within six
months of the original decree of dissolution. The supreme court,
however reversed that decision, explaining that the statute allowed
such modifications within six months only where there was no in-
tervening, final order by the state supreme court.52

The ability to supercede district court modifications of decrees
does not include every instance in which there is a dismissal by
the state supreme court. Where appeals are voluntarily dismissed
by the appellants, or where such appeals are dismissed on jurisdic-
tional grounds, the power of the district court to modify its decree
is not affected.5

During the survey period the Nebraska Supreme Court took
an important step in removing a procedural impediment to bring-
ing an action on a guardian's bond. In Sherwood v. Merchants
Mutual Bonding Company,54 the court changed its interpretation
of the meaning of the word "discharged" as it is used in the statute
which applies a four year limitation on actions against the surety
of a guardian's bond.55

47. 192 Neb. at 609, 223 N.W.2d at 157.
48. Id.
49. 192 Neb. 676, 223 N.W.2d 826 (1974).
50. Id. at 677-78, 223 N.W.2d at 827.
51. NEB. REv. STAT. § 42-372 (Reissue 1974).
52. 192 Neb. 676, 679-681, 223 N.W.2d 827, 829 (1974).
53. Id. at 680, 223 N.W.2d at 828. The court further stated that any

other construction of the statute would in effect give the district court the
power to review final determinations of the Nebraska Supreme Court.

54. 193 Neb. 262, 226 N.W.2d 761 (1975).
55. NEB. REv. STAT. § 25-210 (Reissue 1964); Sherwood v. Merchants

Mut. Bonding Co., 193 Neb. 262, 268, 226 N.W.2d 761, 764 (1975).
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Since 1903 in Glove v. Simeral,66 Nebraska has followed the
Massachusetts rule which held that guardians were discharged upon
the death of the ward, removal or resignation of the guardian, or
any other event terminating their relationship. 7 The rule was
criticized, however, because if the final accounting was protracted
beyond four years, the parties were deprived of their remedy
against the surety before it ever accrued. Other jurisdictions de-
veloped devices mitigating the harshness of the Massachusetts rule
either by extending the prior period of limaittions when accounting
is pending,58 tolling the statute during the pendency of the ac-
counting, 9 or making the limitation run after the final accounting
is settled by the court.60 In overruling Glove v. Simeral, the state
supreme court chose to make discharge coterminous with final
accounting and approval,6 1 and thereby removed a longstanding
injustice by judicial construction.

56. 67 Neb. 276, 93 N.W. 235 (1903).
57. Id. at 277-80, 93 N.W. at 237.
58. In re Estate of Bocher, 249 Wisc. 8, 23 N.W. 2d 615 (1946).
59. Burns v. Mass. Bonding and Ins. Co., 62 Cal. App. 2d 962, 146 P.2d

24 (1942).
60. Brewer v. Prettyman, 62 Okla. 176, 162 P. 791 (1917).
61. Sherwood v. Merchants Mut. Bonding Co., 193 Neb. 262, 268, 226

N.W.2d 761, 764 (1975). -
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LEGISLATION

L.B. 2241 is an apparent attempt by the Nebraska Legislature
to avoid the equal protection and due process challenges raised in
Stanley v. Illinois2 with regard to the rights to custody of illegiti-
mate children by their natural fathers.

Section 43-104 of the Nebraska Statutes," prior to its amend-
ment by L.B. 224, required consent of all parents, except fathers
of children born out of wedlock, prior to a decree of adoption un-
less the parents had relinquished the child for adoption, had aban-
doned the child or had lost their parental rights by reason of the
child having been declared a dependent or neglected child.

The thrust of the legislation is that the father of an illegiti-
mate child must file a notice of intent to claim paternity within
five days after the birth of such child to preserve his rights to chal-
lenge any proposed adoption of his child.4

A certified copy of the notice is sent to the mother within three
days after the notice is filed. Two immediate consequences of filing
notice are that the claimant is estopped from denying paternity
thereafter and the claimant is also liable for contribution for
support of the child.5

To this point the law effectively avoids due process arguments
since the father's consent is required and he can gain custody if
he has filed a notice of intent to claim paternity. 6

But the legislature proceeded to add the requirement that the
claimant must establish not only his fitness to have custody but
also that the best interests of the child will be served by granting
custody to him.7 This standard is not applied to any other class
of parents and the law may be vulnerable to potential equal protec-
tion challenges.8

1. L.B. 224, [1975] Laws of Neb. 444, amending NEB. REV. STAT.
§ 43-104 (Reissue 1974).

2. 405 U.S. 645 (1972). In Stanley the father of illegitimate children
successfully challenged an Illinois statute on equal protection and due proc-
ess grounds, that denied him custody of his children without the benefit
of a hearing to determine his fitness as a parent. Id. at 649.

3. NEB. REV. STAT. § 43-104 (Reissue 1974).
4. L.B. 224, § 3, [1975] Laws of Neb. 445.
5. Id. § 4, at 445.
6. Id. § 7, at 446.
7. Id.
8. Id. § 2, at 444-45.
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CHILD ABUSE

The Nebraska Legislature eliminated the confusion surrounding
Nebraska's two separate child abuse reporting laws by repealing
Sections 28-481 et seq. 9

Sections 28-1501 et seq.,'0 the remaining child abuse reporting
law, was substantially broadened in scope by requiring reports of
suspected neglect in addition to reports of suspected abuse, and by
protecting mental health as well as physical well-being."

JUVENILE LAW LEGISLATION

Some changes in jurisdiction and the role of the prosecutor
in juvenile court have resulted from legislation passed by the 1975
Unicameral. These modifications, however, are not as extensive as
the sweeping changes which resulted from legislation passed by the
1974 Unicameral.'

A definition of "juvenile court" has been incorporated into sec-
tion 43-201 of the Nebraska statutes, and it specifically states that
the county court shall sit as a juvenile court in all counties which
do not have a separate juvenile court.2 Accordingly, the reference
to "county court" in section 43-202 has been deleted and replaced
with "juvenile court."8

Section 43-202 has also been amended to exclude traffic offenses
committed by children under 16 years of age from the exclusive
jurisdiction of juvenile courts. 4 Concurrent jurisdiction with the
district court, county court or municipal court is provided for in

9. L.B. 20, § 6, [1975] Laws of Neb. 90, repealing NEB. REv. STAT. §§
28-481 et seq. (Cum. Supp. 1974). See Comment, 8 CREiGrroN L. REV. 791
(1975) for a detailed discussion of Nebraska's child abuse reporting laws.

10. NEB. REV. STAT. §§ 28-1501 et seq. (Cum. Supp. 1974).
11. L.B. 20, [1975] Laws of Neb. 90. See Clements, Child Abuse: The

Problem of Definition, 8 CREIGHTON L. REV. 729 (1975) for a discussion of
the need for a more precise and limited definition of child abuse in report-
ing laws.

1. See Comment, 8 CREIGHTON L. REV. 81-93 (1974).
2. NEB. REv. STAT. § 43-201 (Cum. Supp. 1974), as amended, L.B. 288,

§ 3, [1975] Laws of Neb. 573.
3. NEB. REV. STAT. § 43-202 (Cum. Supp. 1974), as amended, L.B. 288,

§ 4, [1975] Laws of Neb. 573-74.
4. NEB. REv. STAT. § 43-202(3) (Cum. Supp. 1974), as amended, L.B.

288, § 4, [1975] Laws of Neb. 573-74.
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such instances. 5 Thus, juvenile court is not compelled to sit as
a traffic court for offenders under the age of 16, but it still may
be called upon to do so depending upon the facts of each case.

A new provision for arraignment proceedings is also called for
by L.B. 288. Any child who was under eighteen years of age at
the time he committed a crime must be advised, before he enters
his plea, that he may move the court in which his case is pending
to waive jurisdiction to the juvenile court." In felony cases, a
motion must be filed in county or district court, and a hearing must
be scheduled within fifteen days. Evidence and reasons why the
case should be retained or transferred must be presented by both
parties, and the judge must consider them in conjunction with the
other considerations found in section 43-202.01. 7 The amended stat-
ute mandates that the court must "transfer the case unless a sound
basis exists for retaining jurisdiction. '8 Section 29-1816, pertaining
to district court arraignments, has been amended to reflect this
change in the juvenile law. It provides, in addition, that the ju-
venile defendant has until fifteen days before trial in which to
move the district court to waive jurisdiction to the juvenile court.9

When a juvenile has been taken into custody and detained be-
yond forty-eight hours pursuant to section 43-205.04, the child, his
parents, guardian, or attorney may request that the court hold a
hearing within a reasonable time in which the state must show
that it has "probable cause that such child is within the jurisdiction
of the court."'10 If probable cause is not shown, the child must
be released." Instead of a probable cause hearing, however, the
court may proceed immediately and hold the adjudication hearing
provided for in section 43-206.03.12

In addition to the right to counsel provided for juveniles in
section 43-205.06, that statute also now includes provisions for ap-
pointing guardians ad litem for children found to be in one of the
six enumerated categories.'8 The guardian ad litem must be an

5. Id.
6. NEB. REv. STAT. § 43-202.02 (Cum. Supp. 1974), as amended, L.B.

288, § 6, [1975] Laws of Neb. 575-76.
7. Id.
8. Id.
9. NEB. Rnv. STAT. § 29-1816 (Cum. Supp. 1974), as amended, L.B.

288, § 2, [1975] Laws of Neb. 572-73.
10. NEB. REV. STAT. § 43-205.04 (Reissue 1974), as amended, L.B. 292,

§ 1, [1975] Laws of Neb. 594-95.
11. Id.
12. Id.
13. NEB. REV. STAT. § 43-205.06 (Reissue 1974), as amended, L.B. 19,

§ 1, [1975] Laws of Neb. 85-86.
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attorney (except in special circumstances) and has the duty to pro-
tect the child's interests in the proceedings for which he is ap-
pointed.14 Attorneys who are appointed guardians ad litem must
act as their own counsel unless circumstances require additional
counsel. 15 In such cases and in cases where the guardian ad litem
is not an attorney, the guardian ad litem has the right to retain
counsel without regard to his financial ability.16

L.B. 294 has given the juvenile courts the authority to order
mental and physical examinations of children whose mental or
physical condition is an issue before the court.17 Pending adjudi-
cation the child may be placed in a state facility or institution on
an inpatient or outpatient basis for a period not to exceed thirty
days. "'8 At the end of that time, the child and a written evaluation
are to be returned to the court. If necessary, the court may au-
thorize an additional thirty day period to complete the task, or as
many periods as may be needed to complete the evaluation. No
period, however, may exceed thirty days.' 9 Such examinations
and written evaluations may be made by a physician, surgeon, psy-
chiatrist, psychologist or mental health program located in the com-
munity.20 The legislators want to encourage the courts to use
the full measure of this law and have, therefore, placed the finan-
cial burden for care and evaluation on the state instead of the
county in which a child's case is adjudicated.21

The due process rights of juveniles have been expanded by L.B.
293. Upon the adjudication that a juvenile's case is within the
jurisdiction of the juvenile court, the child or his parent, guardian,
or custodian, with or without counsel, must be informed of their
right to counsel, 22 of their privilege against self-incrimination,23

of their right to confront and cross-examine witnesses against
them,24 of their right to call witnesses on their own behalf,25

of their right to a speedy adjudication,2 6 and of their right to ap-

14. Id.
15. Id.
16. Id.
17. NEB. REv. STAT. § 43-206.02 (Cum. Supp. 1974), as amended, L.B.

294, § 1, [1975] Laws of Neb. 599-601.
18. Id.
19. Id.
20. Id.
21. Id.
22. NEB. REv. STAT. § 43-206.03(2) (Cum. Supp. 1974), as amended,

L.B. 293, § 1, [1975] Laws of Neb. 596-98.
23. Id.
24. Id.
25. Id.
26. Id.
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peal.2 7 After being informed of these rights, the child may admit
to all or part of the allegations in the petition against him, but
the court must determine whether such an admission is voluntarily
and understandingly made.28 Any admissions, confessions or
statements made by a child and admitted by the court under the
provisions of amended section 43-206.03 may not be used against
the child in any criminal or civil proceeding. Nonetheless, such
an admission, confession or statement may be considered by a court
for purposes of a presentence investigation stemming from a subse-
quent transaction. 29

In cases where a child resides in a county which is not the same
as the one in which his case has been adjudicated, the court may
transfer the proceedings to the juvenile court in the county where
the child lives.80 Such a transfer must be made, however, after
adjudication and prior to the final termination of jurisdiction. 1

The receiving court then has full authority over the case. All docu-
ments and other papers pertinent to the case on file with the trans-
ferring court shall be forwarded to the receiving court.8 2

The legislature has passed an act which permits the judge to
impose certain enumerated conditions on the parent, guardian or
custodian as a prerequisite to the court's permitting a child to re-
main at home under section 43-208 or section 43-210 .33 Any of the
conditions imposed, however, must relate to the problem which
brought the child within the jurisdiction of the juvenile court, and
the maximum length of any condition or conditions cannot exceed
one year unless exceptional circumstances require an extension.8 4

Section 43-210, pertaining to juvenile court probation, has been
amended to include procedures to be followed for probation revo-
cation.8 5 When a juvenile has allegedly violated a term of his pro-
bation, a motion to revoke probation or change the disposition may
be filed which must state specific facts of the alleged violation. 6

The child is then entitled to an informal hearing before an impar-
tial hearing officer to determine if there is probable cause to refer

27. Id.
28. Id.
29. Id.
30. L.B. 291, § 1, [1975] Laws of Neb. 593.
31. Id.
32. Id.
33. L.B. 290, § 1, [1975] Laws of Neb. 592.
34. Id.
35. NEs. REV. STAT. § 43-210 (Cum. Supp. 1974), as amended, L.B. 541,

§ 1, [1975] Laws of Neb. 1106-08.
36. Id.
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the matter back to the juvenile court for a final determination.87

At this probable cause hearing the child may speak on his own be-
half and present witnesses, documents, or other evidence to sub-
stantiate his case. Unless the hearing officer determines that those
who have given adverse information concerning the child would
be subject to harm, such persons must be present and the child
must be given the right to confront and cross-examine them.38 If

the hearing officer finds that probable cause exists to revoke the
child's probation, a revocation hearing before the juvenile court
must be held within a reasonable time.89 At this hearing the child
has the right to be heard and the right to counsel in order that
he may show that he did not violate the conditions of his proba-
tion, or, if he did in fact do so, that mitigating circumstances do
not warrant the revocation of his probation.40 If the court finds
that the child has violated the conditions of his probation, the pro-
bation order may be modified or extended accordingly, or the judge
may impose any sentence which he could have imposed initially
in the case.41

37. Id.
38. Id.
39. Id.
40. Id.
41. Id.
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