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EMINENT DOMAIN-ENHANCEMENT VALUE
AND THE MILLER RULE

When a government project, which has already been author-
ized, is to be extended or enlarged a question arises as to whether
the owner of lands condemned therefore may recover as a part of
his compensation the enhancement in the value of his land occurr-
ing after the establishment of the original project. Enhancement
value is that amount by which property condemned has appreciated
in value due to the government undertaking which led to condem-
nation. When private property is taken for public use, the fifth
amendment of the United States Constitution demands that just
compensation be given, and that this compensation be just in rela-
tion to both the landowner and the taxpaying public.' This raises
the question of whether it is just to include or exclude the enhanced
value of the property being condemned.

This comment will consider the enhancement value principles
handed down by the federal judiciary, and will analyze those fac-
tors which are deemed important in determining whether or not
the value of the property as enhanced by the government project
for which it is being condemned should be included under the just
compensation requirement of the fifth amendment.

ENHANCEMENT VALUE-THE PRINCIPLES

Generally, the enhanced value created by the condemnor's need
for and use of the property is not to be considered in determining
the fair market value of the land taken.2 This general rule as
laid down by the Supreme Court must, however, be modified by
the rule enunciated in United States v. Miller.8

The Miller Test

In United States v. Miller4 [Miller] the government had to re-
locate a railroad right of way which was to be flooded by the waters

1. Bauman v. Ross, 167 U.S. 548, 570 (1896).
2. United States v. Cors, 337 U.S. 325, 332 (1949); United States v.

Rayno, 136 F.2d 376, 378-79 (1st Cir. 1943), cert. denied, 320 U.S. 776 (1943).
3. 317 U.S. 369 (1942).
4. Id. at 369.
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of a reservoir being built by the federal government. 5 In March
of 1936 the United States staked out a right of way over respondent
Miller's almost entirely uncleared brush land; however, the govern-
ment did not condemn the land at this time.6 In 1936 and 1937
Miller subdivided his land and, largely as a result of the proposed
reservoir, a settlement grew up known as Boomtown.7 In 1938 the
United States filed a complaint in condemnation against Miller and
others whose lands were needed to relocate the railroad along the
right of way staked out in 1936.8 Between March 1936, when
Miller's property was staked out as a proposed right of way, and
1938, when the complaint in condemnation was filed, Miller's land
had tremendously increased in value due to the proposed reservoir.
Thus the court was faced with the question of whether the proper
compensation for Miller's land was: the true market value of the
land at the time the condemnation proceedings were instituted, or
the value of the land minus any enhanced value caused by the
proximity of the project.9 In denying Miller the value of his prop-
erty as enhanced by its proximity to the project the Court laid
down the following rule:

If a distinct tract is condemned in whole or in part,
other lands in the neighborhood may increase in market
value due to the proximity of the public improvement
erected on the land taken. Should the Government, at a
later date, determine to take these other lands, it must pay
their market value as enhanced by this factor of proximity.
If, however, the public project from the beginning included
the taking of certain tracts but only one of them is taken in
the first instance, the owner of the other tracts should not
be allowed an increased value for his lands which are ulti-
mately to be taken any more than the owner of the tract
first condemned is entitled to be allowed an increased mar-
ket value 'because adjacent lands not immediately taken in-
creased in value due to the projected improvement.

The question then is whether the respondents' lands
were probably within the scope of the project from the
time the Government was committed to it. If they were
not, but were merely adjacent lands, the subsequent en-
largement of the project to include them ought not to
deprive the respondents of the value added in the mean-
time by the proximity of the improvement. If, on the other
hand, they were, the Government ought not to pay any in-

5. Id. at 370.
6. Id. at 371.
7. Id.
8. Id.
9. Id. at 375.
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crease in value arising from the known fact that the lands
probably would be condemned.1

The "scope of the project" test laid down in Miller appears,
at first glance, to be relatively simple. One must only determine
if the property in question was probably within the scope of the
government project from the time the government was committed
to that particular undertaking." If so, enhancement value is not
compensable. However, the simplicity of the test is quickly negated
when one realizes that it moves almost entirely in the realm of
probabilities.' 2  Furthermore, the Miller Court did not designate
at what point in a project's planning, funding and construction the
government was considered committed to it. Thus when apply-
ing the Miller test to any particular set of facts, a tremendous
amount of discriminating judgment must be used.18

THE REYNOLDS EXPLANATION

In 1970 the United States Supreme Court in United States v.
Reynolds1 4 [Reynolds] reaffirmed the "scope of the project" test
laid down in Miller.'5 However the Court in Reynolds, while re-
ferring to the Miller rule, stated:

The rule does not require a showing that the land ul-
timately taken was actually specified in the original plans
for the project. It need only be shown that during the
course of the planning or original construction it became
evident that land so situated would probably be needed for
the public use.' 6

Although the Court's comments concerning Miller were only
dicta,17 it appears that, while it said it was upholding the Miller

10. Id. at 376-77.
11. Id. at 377.
12. L. ORGEL, ORGEL ON VALUATiON UNDER EMINENT DOMAIN, § 98 at

425-27 (2d ed. 1953). Orgel refers to the Miller test as being vague.
13. United States v. Reynolds, 397 U.S. 14, 21 (1972). The vagueness

of the test is soon realized when one considers that government reservoir-
recreation projects usually entail seventeen different steps which must be
undertaken by the Army Corps of Engineers from the project's inception to
its completion. Thus a tremendous amount of discretion can be exercised
in determining at which stage a particular piece of land was "probably
within the scope of the project." It should also be noted that most reservoir-
recreation areas have two different construction stages: one for the reser-
voir itself and one for the recreation areas.

14. 397 U.S. 14 (1970).
15. Id. at 21.
16. Id.
17. The actual question before the Court was whether the trial judge

or the jury should decide the scope of the project issue, 397 U.S. at 18. The
Court held that it was for the judge and not the jury to apply the scope
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test, it in fact rewrote the test itself. Reynolds holds that the prop-
erty being condemned does not have to be included in the original
plans of the project, stating instead that it must merely become
evident, as late as the original construction phase of the project,
that the land in question would be needed for the project.18 Since
it is obvious, in most cases, that by the time the construction of
a government project begins the government has 'been committed
to it for some time,19 it is apparent that the holding in Reynolds
has tremendously expanded the time during which lands can "prob-
ably be within the scope of the project," and thus be denied en-
hancement value under the Miller rule.

In order to properly formulate the test to be used for allowing
or disallowing enhancement value one must now integrate the
Miller and Reynolds tests. Upon such integration one realizes that
enhancement value will not be allowed if the property being taken
was probably within the scope of the project at any time during
the planning or original construction of the project. The problem
with this new test is that it still moves largely in the realm of
probabilities, and allows the decision maker a tremendous amount
of discretion. Thus, even though Reynolds interpreted the words
"from the time the government was committed to it" contained in
the Miller test, Reynolds does nothing to alleviate the problem of
determining what is meant by the words "probably within the scope
of the project," and what factors should enter into a court's con-
sideration in solving that part of the Miller test. Furthermore, the
relevant federal statutes provide no criteria for solving the Miller

of the project test, id. at 20. The Court merely touched on the Miller test
because it was asked to by the government, id. at 21.

18. 397 U.S. at 21. It is interesting to note that Justices Black and
Douglas are the only two Justices who sat on the Court during both the
Miller and Reynolds decisions, and while both agreed with the majority in
Miller, 317 U.S. 369, both dissented in Reynolds, 397 U.S. at 21. Their dis-
sent in Reynolds pointed out that if the property in question was not within
the original design it would appear to the reasonable purchaser that he
would enjoy a position proximate to the government project and thus be
willing to pay for that proximity, id. at 22. This dissent seems to indicate
that under the majority decision in Reynolds, a reasonable purchaser might
have to pay for the enhanced value of the property, whereas the government
would not.

19. Being committed to the project, as used in this comment, means
the date on which Congress approves the project and authorizes funds there-
for. See United States v. 35.00 Acres of Land, 214 F. Supp. 792, 796 (W.D.
Mo. 1962). Logic dictates that the government is at least committed to a
project by the time it starts advertising for construction bids, acquiring prop-
erty and notifying the public of the project. It is evident that by setting
the date back to the time of original construction as the date by which lands
could meet the scope test of Miller, the Reynolds Court greatly expanded
the boundaries for the denial of enhancement value.
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dilemma, even though the test is set forth in them.20

The remainder of this comment will be devoted to an analysis
of the Miller test and a determination of those factors which are
often relied upon by the federal courts in deciding whether or not
a particular tract of land is probably within the scope of a project.

FACTORS DEEMED RELEVANT IN ALLOWING OR
DISALLOWING ENHANCEMENT VALUE

The only legitimate way to attack the problem of whether or
not a particular piece of property is probably within the scope of
a government project is to analyze those cases which have allowed
or disallowed enhancement value. The major reason for this case-
by-case approach is due to the great divergence among the various
circuits in their consideration of factors which they deem important
to the decision of the problem.

CASES WHERE ENHANCEMENT VALUE ALLOWED

The following analysis of those cases which have allowed en-
hancement value will concentrate on the one factor which each
court deemed particularly important to the case in question; how-
ever, one must keep in mind that in resolving the enhancement
value question the courts will ususally consider a number of factors.

Estoppel Theory

In United States v. 35.00 Acres of Land,21 [35.00 Acres] a fed-
eral district court allowed enhancement value on a theory of estop-
pel.22 Here the government initially received a voluntary convey-
ance of some of defendants' land in 1958 upon the government's
representation that they would not take any more of their prop-
erty.23 Then in 1961, pursuant to public demand for more land
as a recreation site on the defendants' side of the reservoir, the
government condemned the 35 acres in question. 24 In allowing
the defendants the value of the property as enhanced by the
project the court said:

20. 40 U.S.C. §§ 257, 258 (1970) taken together are the statutes delineat-
ing the government's eminent domain powers. FrD. R. Crv. P. 71A provides
the procedural rules to be followed in federal condemnation procedures. The
Act of Jan. 2, 1971, Pub. L. No. 91-646, Title III, § 301, 84 Stat. 1904, does
contain the Miller rule but provides no steps to be followed in resolving the
inherent ambiguity of a probabilities test like Miller.

21. 214 F. Supp. 792 (W.D. Mo. 1962).
22. Id. at 798.
23. Id. at 795.
24. Id. at 795-96.
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The representations of the Government involved in the
voluntary negotiations estop the Government to assert that
any of the 35 acres were within the scope of the project.
Reliance upon these representations is implicit in the nego-
tiations for the voluntary conveyance. 25

The court went on to say that the later taking was an afterthought
and thus, following the Miller test, allowed the defendants to collect
the value of their property as enhanced by the government
project.

26

In United States v. 959.68 Acres of Land,27 the Third Circuit
Court of Appeals, although stating that the issue was not one of
estoppel, 2

8 followed the spirit of the reasoning in 35.00 Acres in
allowing enhancement value. The court noted that the government
had stated publicly and had assured the owner of the land in ques-
tion that only a part thereof would be taken for the project.29

Later, the government changed its policy concerning the acquisi-
tion of property for reservoir-recreation facilities.80 This policy
change necessitated an increase in the number of recreation areas
to be built around the perimeter of the reservoir.8 1 The fact that
the government reneged on their original assurances to the land-
owner and that they changed their acquisition policy concerning
the reservoir's recreation areas compelled the court to allow en-
hancement value under the Miller test.82

Reasonable Purchaser Theory

In United States v. 2,353.28 Acres of Land8s [2,353.28 Acres]

25. Id. at 798.
26. Id. Although 35.00 Acres was decided before Reynolds, the court

here, in interpreting the Miller test did say that the time at which the gov-
ernment became committed to a project was the time at which Congress en-
acted the law containing an authorization of the project and an appropriation
of funds therefor.

27. 415 F.2d 401 (3rd Cir. 1969).
28. Id. at 403.
29. Id.
30. Id. at 402.
31. Id.
32. Id. at 403.
33. 414 F.2d 965 (5th Cir. 1969). The condemnation proceedings in-

volved what was then known as Cape Canaveral. It appeared that NASA
officials had requested an expansion of their facilities, and pursuant thereto
a complaint in condemnation was filed in 1961. Id. at 967. Neither NASA's
request nor the complaint in condemnation contained any indication that de-
fendant's land would be condemned. In 1963 another complaint in con-
demnation was filed pursuant to another request from NASA officials to ex-
pand; this complaint contained the condemnee's land. Id. The question be-
fore the court was whether or not the condemnee's property should receive
its value as enhanced by the project.

[Vol. 9



PROPERTY

and United States v. 172.80 Acres of Land84 the Fifth and Third
Circuit Courts of Appeals seemed to expand on the 35.00 Acres rea-
soning in holding that if a purchaser contemplating the acquisition
and private development of the land in question could reasonably
assume that he would be able to use the land as he saw fit, enjoy-
ing the inherent advantages of owning land contiguous to a gov-
ernment project without serious apprehension that his land would
be condemned, the property should receive its value as enhanced
by the government project.8 5

In both cases there was a subsequent change in the govern-
ment's acquisition policy after it had announced the scope of the
project to the public, and the land in question came within the scope
of the project only after such change.86

In 2,353.28 Acres the Fifth Circuit Court of Appeals stated:
Even though the probability of a given tract's being

added to a project is known within the confidential circles
of Government planning, if the probability is not publicly
disclosed, the tract may realize a legitimate increase in
value since a developer contemplating acquisition of the
land can make an offer without serious apprehension that
the land will be condemned. 37

This use of a reasonable purchaser theory in allowing or disal-
lowing enhancement value seems to stem from principles of estop-
pel in that: 1) the government has released the plans of the project
to the public, and 2) a reasonable purchaser should be allowed to
rely on those plans in purchasing property near the project with-
out fearing that such property will be condemned in connection
with the project. Thus it appears that the government has made
a representation which was relied on by a purchaser, and it would
be inequitable to allow the government to change its project plans
and deny the hypothetical reasonable purchaser the enhanced value
of that property. 88

34. 350 F.2d 957 (3rd Cir. 1965). The condemnation proceedings in-
volved a reservoir-recreation project. In 1960 the government acquired land
from the condemnees, assuring them that no more of their land would be
taken. Id. at 958. Shortly thereafter, the government changed its policy on
recreational facilities and decided to expand the project by condemning the
rest of the defendants' lands for use as a public access to the reservoir-recre-
ation area. Id.

35. 414 F.2d at 971; 350 F.2d at 959.
36. 414 F.2d at 967; 350 F.2d at 958.
37. 350 F.2d at 968. It is interesting to note that the Court was inter-

preting the use of the word "known" as used in the Miller test which states:
If, on the other hand, [the respondents' lands were probably within
the scope of the project], the Government ought not to pay any
increase in value arising from the known fact that the lands proba-
ably would be condemned. 317 U.S. at 377.
38. Other cases allowing enhancement value due to the fact that the
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Lapse of Time Theory

The factor of time also enters into the determination of allow-
ing or disallowing enhancement value. 39 The lapse of time between
the original and subsequent taking is important in determining
whether or not the property in question was probably within the
scope of the project.40 The greater the time between the public
announcement of the project and the taking of lands pursuant
thereto, and the subsequent taking of other lands due to a change
in the government's plans, the more likely the courts are to allow
a recovery of enhancement value of the land subsequently con-
demned. 41  In a number of cases, 42 the courts noted the time
factor was of importance to a proper determination of the scope
of the project question.

Combination of Factors

In United States v. 327 Acres of Land4
3 the court considered

a number of different factors in concluding that the property in
question was not within the scope of the project.44 The facts of
the case showed that two different dam systems were proposed for
a reservoir.45  The ordinary dam system, which would have ex-
cluded defendant's land from the project, was accepted from the
beginning while the other dam system containing reversal units,
which would have included defendant's land, was consistently re-

government publicly disclosed the plans of the project and at a later date
changed their plans to include other lands are: United States v. 327 Acres
of Land, 320 F. Supp. 844, 848 (N.D. Ga. 1971); United States v. 244.48 Acres
of Land, 251 F. Supp. 871, 873 (W.D. Pa. 1966).

39. See Blas v. United States, 261 F.2d 636 (9th Cir. 1958); and Scott
v. United States, 146 F.2d 131 (5th Cir. 1944).

40. Id.
41. United States v. 327 Acres of Land, 320 F. Supp. 844 (N.D. Ga. 1971)

citing Blas v. United States, 261 F.2d 636 (9th Cir. 1958) (eight years); Scott
v. United States, 146 F.2d 131 (5th Cir. 1944) (two years). See also United
States v. 959.68 Acres of Land, 415 F.2d 401 (3rd Cir. 1969) (six years);
United States v. 35.00 Acres of Land, 214 F. Supp. 792 (W.D. Mo. 196,2)
(three years).

42. Id.
43. 320 F. Supp. 844 (N.D. Ga. 1971).
44. Id. at 847-48. These factors included:
1) description of the lands in the original plans of the project,
2) the presence or absence of a contemplated taking of the lands at an

early stage of the project,
3) the lapse of time between the original and subsequent taking,
4) the relationship of the land being taken to the size of the project,
5) changes in the government's acquisition policy or project scope, and
6) the public, Congressional and internal announcements of the project's

scope.
45. 320 F. Supp. at 845.
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jected. 46 The time span between the original contemplation of the
project and the adoption of the dam system containing reversal
units, which had been rejected at the time of the public announce-
ment of the project's scope, was 19 years.47 In allowing enhance-
ment value for the lands taken under the plans for the type of
dam which had been consistently rejected for nearly 19 years, the
court said that the factors it considered were the size of the present
taking in relation to the original project, the relation of the land
taken to the original reservoir needs, the delay between the au-
thorization for its condemnation and the original authorization for
the condemnation of other lands included within the original plans
of the project, and the fact that the plans for the acquisition of
the land in question did not appear in any public information re-
leases until long after the project had begun. 48 However, the court
noted that the consistent rejection of defendant's land for 19 years
was the paramount consideration. 49 This approach appears to be
closely analogous to the assurance-reliance cases commented upon
previously.

These cases raise an obvious question: Why does the govern-
ment not make their project plans large enough to include any
lands which might, through any contingency, be deemed necessary
for the project?

This question is answered by the case of Calvo v. United
States5" which in effect held that the government could not make
an overbroad designation of its project and thereby deny all en-
hanced value accruing to any property included in such a designa-
tion.51 Here Congress authorized a project for the improvement
of naval facilities on the island of Guam in 1951.52 Defendant's
land was condemned in 1958 in order to improve a road used ex-
tensively by naval personnel.5 3 In an attempt to deny the land-
owner enhancement value for his land the government contended
that the condemnation was within the scope of the 1951 project.54

The court held that due to the broad scope of the project no land-
owner on the island could be expected to know whether or not his
land was included in the project55 and therefore the Miller rule

46. Id. at 845-46.
47. Id.
48. Id. at 848.
49. Id.
50. 303 F.2d 902 (9th Cir. 1962).
51. Id. at 908-09.
52. Id. at 909.
53. Id. at 904.
54. Id. at 908-09.
55. Id. at 909.
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could not operate to deny enhancement value in this situation.5 6

CASES WHERE ENHANCEMENT VALUE DENIED

The cases taking the strongest stand against the allowance of
enhancement value both come from the United States Court of Ap-
peals for the Eighth Circuit.57

In United States v. Crance5" a reservoir-recreation area was
authorized by Congress in 1956, and in 1957 part of the Crance prop-
erty was taken for the reservoir. Between 1957 and 1960 twenty
recreation sites were chosen by the government; the Crance prop-
erty was not among them.5 9 In 1960 public pressure demanded
that a recreation site be placed on the Crance side of the reservoir,
and in July, 1960 the Crance property was condemned for that pur-
pose.60 In denying enhancement value, the court held that since
there was no practical way to delineate the areas next to the reser-
voir which would be most suitable for recreation sites until the
reservoir lines were finalized, and since the Crance property
abutted the reservoir, such property was within the sphere of prob-
able acquisition for recreational use.6 1 The court went on to say
that:

The significant factor here is that this project contemplated
recreational areas from its very inception and certainly
property lying beyond a perimeter of the reservoir would
probably be incorporated for recreational purposes if the
land acquired for the reservoir alone was not also sufficient
for recreational utilization.62

In United States v. First Pyramid Life Insurance Co. of
America"5 [First Pyramid] the court held that since the project
from its inception required the relocation of a water intake facility,
the taking of lands for that purpose was within the scope of the
project and enhancement value should be denied.6 4 The facts of
the case showed that the government rejected the land in question
as a site for the relocation, and thereafter First Pyramid bought the
land to develop it as lake-front property.6 5 The government sub-

56. Id.
57. United States v. First Pyramid Life Ins. Co. of America, 382 F.2d

804 (8th Cir. 1967); United States v. Crance, 341 F.2'i 161 (8th Cir. 1965).
58. 341 F.2d 161 (8th Cir. 1965).
59. Id. at 163-64.
60. Id. at 163.
61. Id. at 164-65.
62. Id. at 165.
63. 382 F.2d 804 (8th Cir. 1967).
64. Id. at 807.
65. Id. at 805.
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sequently changed its mind and decided to take a part of the land
purchased by First Pyramid for relocation purposes.68 The court
recognized that at the time of its purchase First Pyramid believed
that the government would not need the land as it had already
been rejected by it.67

In May of 1975 the Eighth Circuit Court of Appeals upheld the
hard line approach taken in First Pyramid by affirming the decision
of the United States District Court for the District of Nebraska in
United States v. 11.74 Acres of Land.68 Here, even though the
property in question was not included in the proposed boundary
of the project, the court held that since an access road was con-
templated from the beginning of the project and since the property
in question was adjacent to the proposed boundary lines it was a
"logical choice" for the access road. The court thus denied compen-
sation for the enhanced value of the property.6 9

These three cases stand for the proposition that any federal
land which is necessary to accomplish the contemplated objectives
of a federal project cannot be enhanced in value upon its condemna-
tion even if the project plans, public releases, and actions by the
government itself all point to the logical conclusion that such land
will not be needed. It thus becomes apparent that these three cases
are in direct conflict with those cases allowing enhancement value
under the reasonable purchaser theory.7

Another group of cases which have denied enhancement value
have dealt with problems similar to that found in United States
v. Rayno.71 Although in this case the defendant's land was not
contiguous to the land to be flooded for the reservoir or to be used
for either dam site the court held that the land was probably within
the scope of the project since hard pan from the land would be
needed in the construction of the dam. 72

In another case disallowing enhancement value, John L. Roper
Lumber Co. v. United States,73 the initial scope of the project was

66. Id.
67. Id.
68. 515 F.2d 1020 (8th Cir. 1975).
69. Id. at 1021.
70. Compare United States v. First Pyramid Life Ins. Co. of America,

382 F.2d 804 (8th Cir. 1967) and United States v. Crance, 341 F.2d 161 (8th
Cir. 1965) with United States v. 2,353.28 Acres of Land, 414 F.2d 965 (5th
Cir. 1969) and United States v. 172.80 Acres of Land, 350 F.2d 957 (3rd Cir.
1965).

71. 136 F.2d 376 (1st Cir. 1943).
72. Id. at 379.
73. 150 F.2d 329 (4th Cir. 1945).
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of a rather nebulous nature encompassing some 600,000 acres.7 4

The court held that since the boundaries of the project had not
been delineated with any degree of certainty, nor fixed by an act
of Congress, the scope of the project could not have been fixed.
Therefore no enhancement value could be allowed on any land
which was eventually included in the project.75

CONCLUSION

The foregoing discussion makes it evident that several of the
United States courts of appeals are in conflict as to which factors
are to be determinative in allowing or disallowing enhancement
value. In order to satisfy the constitutional mandate that the com-
pensation be just,7 6 it would seem that the computation of that
compensation would have to be just. The inherent fairness in-
volved in the reasonable purchaser approach, opted for by the Third
and Fifth Circuits, appears to come much closer to satisfying this
requirement than the approach used by the Eighth Circuit.

The adoption of the reasonable purchaser approach would make
public notice the key factor in determining whether or not a par-
ticular piece of property was within or without the scope of the
project. This method would offer some degree of protection to
those who purchase property because it will enjoy a position proxi-
mate to a proposed government project, and later find that their
land is being condemned and valued as if the project itself were
non-existent.

Finally, in order to give proper effect to the reasonable pur-
chaser theory, the principles of estoppel should apply. In cases
dealing with enhancement value where the government makes a
public representation that it is taking certain lands, such a repre-
sentation should estop the government from later claiming that
lands other than those represented as being within the project were
probably within the scope of the project.

Only a clear and definitive holding on the problem of enhance-
ment value by the United States Supreme Court can resolve this
conflict among the circuits and assure national uniformity in de-
termining just compensation for lands federally condemned.

W. Michael Morrow-' 76

74. Id. at 332.
75. Id.
76. U.S. CoNsT. amend. V.
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