
PROPERTY

SUPREME COURT REVIEW

VENDOR-VENDEE

There were relatively few cases decided in the field of real
estate transfers during the review period. Of those which can be
classified in the vendor-vendee field, one reaffirmed previous case
law,' and two set forth in detail the law of part performance. 2

In Ross v. Ross,3 the vendee sought specific performance of an
oral contract to convey a tract of land.4 Vendee based her claim
for specific performance on an alleged oral contract between herself
and her mother-in-law, the vendor, and on the doctrine of part
performance.5

Section 36-105 of the Nebraska statutes voids all contracts for
the sale of land unless signed by the party to whom the sale is
made. However, Section 36-1067 preserves the powers of a court
of equity to compel specific performance when part performance
can be shown.

The Ross court clarified Nebraska case law when it stated that
where part performance is relied upon to avoid the statute of frauds
the plaintiff must prove: 1) a contract, the terms of which are
clear, satisfactory and unequivocal, 2) part performance, 3) that
the acts constituting the alleged part performance were referable
solely to the contract sought to be enforced, i.e. the acts must be
such that they would not have been performed had the contract
not existed, and 4) that the nonperformance by the other party
would amount to a fraud upon the plaintiff.8

1. Dowd Grain Co., Inc. v. Pflug, 193 Neb. 483, 227 N.W.2d 610 (1975)
held that time was not of the essence in a contract for the sale of real estate
unless it was stated to be so in the contract or was clearly evident from
the terms of the contract as they existed in the light of the surrounding
circumstances. Furthermore, the court said that when time was not of the
essence performance should be within a "reasonable time". Id. at 486, 227
N.W.2d at 612.

2. Ross v. Ross, 192 Neb. 186, 219 N.W.2d 756 (1974) and Nestle v.
Welsh, 192 Neb. 71, 218 N.W.2d 544 (1974) both dealt with the requirements
necessary to satisfy the doctrine of part performance.

3. 192 Neb. 186, 219 N.W.2d 756 (1974), [hereinafter cited as Ross].
4. Id. at 187, 219 N.W.2d at 758.
5. Id. at 188, 219 N.W.2d at 758.
6. NEB. REV. STAT. § 36-105 (Reissue 1974).
7. NEB. REV. STAT. § 36-106 (Reissue 1974).
8. Ross at 188, 219 N.W.2d at 758.
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In denying specific performance the court gave two major
reasons for its decision. First, the court found that the alleged oral
contract failed to meet the clear, satisfactory and unequivocal
standard due to the fact that ambiquities existed as to: 1) the iden-
tities of the buyers, 2) the interest they were to acquire, 3) the
purchase price, 4) the time of performance, and 5) the nature and
extent of the improvements which were to be made pursuant to
the contract.9 Secondly, the court found that the acts relied upon
as part performance were as easily referable to considerations of
present use coupled with a probability of inheritance or to a gift
as they were to the alleged oral contract. 10

In determining what acts are referable solely to the contract,
the Ross court held that the erection of buildings and the farming
of the land were not acts which related solely to the alleged oral
contract." The fact that the court states that such acts could
have referred to plaintiff's probability of inheritance seems to indi-
cate that a family relationship between vendor and vendee may
work against the vendee seeking specific performance.12

A search of past Nebraska cases indicates that in order to
establish the existence of an oral contract to convey real estate one
needs to have a witness," preferably a disinterested one;' 4 or an
unsigned written agreement which establishes the terms of the sub-
sequent oral contract. 15 In other words, something more than
just plaintiff's word is necessary to support the existence of the
alleged oral contract.

9. Id. at 188-89, 219 N.W.2d at 758.
10. Id. at 190, 219 N.W.2d at 759.
11. Id. at 189-90, 219 N.W.2d at 758-59.
12. A review of Nebraska cases tend to show that the party seeking

specific performance has usually given up something in order to render his
performance referable to the alleged oral contract, e.g., plaintiff giving up
an established business or trade and moving his family to a farm to care
for an aged parent. Harrison v. Harrison, 80 Neb. 103, 113 N.W. 1042 (1907),
and Best v. Gralapp, 69 Neb. 811, 96 N.W. 641 (1903). Payment of the pur-
chase price coupled with possession and the payment of taxes and insurance
have also been held to be acts of ownership which would not have been
performed but for the existence of an alleged oral contract. Herbstreith
v. Walls, 147 Neb. 805, 25 N.W.2d 409 (1946). However, the mere payment
of the purchase price is not sufficient to compel specific performance. Tay-
lor v. Clark, 143 Neb. 552, 13 N.W.2d 621 (1944).

13. Harrison v. Harrison, 80 Neb. 103, 107, 113 N.W. 1042, 1043-44
(1907).

14. Parks v. Burney, 103 Neb. 572, 576-77, 173 N.W. 478, 479 (1919).
15. Herbstreith v. Walls, 147 Neb. 805, 806-07, 25 N.W.2d 409, 410

(1946).
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EMINENT DOMAIN

Of those cases heard by the court during the review period con-
cerning eminent domain, most dealt with the calculation of dam-
ages.

In McMillan Co. v. Nebraska E.G. & T. Cooperative, Inc.16 the
court was confronted with the problem of determining a formula
for measuring damages incurred by the taking of an easement for
an electrical transmission line across a portion of the condemnee's
land.17 The land taken consisted, in part, of the only piece of
irrigable land on the condemnee's property. Even though this land
was not being irrigated at the time, condemnee contended that such
a taking damaged the rest of his land by lowering its overall market
value.18

It is a well-established rule of law in this state that compen-
sation for land taken for public use is to be computed by adding
the market value of the land actually taken to the difference in
value between the market value of the remainder of the land before
and after the taking.' 9 However, where, as in McMillan, only an
easement is taken by condemnation proceedings and no real amount
of land is actually appropriated, the condemnee is only allowed to
recover full compensation for the land actually taken and the
damage resulting to the remainder due to a restriction of its use.20

The court in McMillan faced the problem of reconciling these two
rules in order to solve the issue of "whether pasture lands whose
use is in no way restricted by the taking are damaged or depreciated
in value as a consequence of such taking."21

Relying on McGinley v. Platte Valley Public Power & Irrigation
District22 the McMillan court held that even though the recovery
of damages for an electrical transmission line easement is not
limited to the boundaries of the easement itself, consequential dam-
ages for land not taken could not be recovered if said remainder
would "make the same contribution in value to the remainder of
the ranch as they previously contributed to the whole. '23

16. 192 Neb. 744, 224 N.W.2d 184 (1975) [hereinafter cited as McMil-
lan].

17. Id. at 745, 224 N.W.2d at 185.
18. Id. at 746-47, 224 N.W.2d 185-86.
19. Pieper v. City of Scottsbluff, 176 Neb. 561, 574, 126 N.W.2d 865,

873 (1964).
20. Wahlgren v. Loup River P.P. Dist., 139 Neb. 489, 496, 297 N.W. 833,

838 (1941).
21. McMillan at 749, 224 N.W.2d at 187.
22. 133 Neb. 420, 275 N.W. 593 (1937) [hereinafter cited as McGinley].
23. McMillan at 749-50, 224 N.W.2d at 187.
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In Thacker v. State Department of Roads24 the Nebraska
Supreme Court faced the problem of determining when sales of
other lands could be admitted as evidence of the value of the land
being condemned. 25 The tract in question consisted of 62.69 acres;
of this the condemnor acquired a 24.08 acre strip running through
the middle of the tract.26

In laying the foundation for the introduction of comparable
sales by condemnee's expert witness, the following testimony was
first elicited concerning the comparable land: "(1) Date of sale,
(2) location of the property . . ., (3) size, (4) utilities available,
(5) topography, (6) access, (7) use and shape, (8) zoning, (9) veri-
fied that the sale conformed to the legally prescribed definition of
market value sale, and (10) price. ' 27 Testimony was then given
concerning sales of many tracts of land ranging in size from 14 acres
to .7875 acres.28

On appeal the court held that the tracts of land being compared
did not have to be identical to each other, but merely had to bear
a "resemblance to each other. ' 29 The court then went on to hold
that this determination of similarity was to be left to the discre-
tion of the trial judge, and that his decision would not be over-
turned unless an abuse of discretion was clearly shown.30

In Harmony Lanes v. State Department of Roads8 ' the court
was called upon to determine the liability of the State for damages
it inflicted in a condemnation action, 32 and to clarify the law con-
cerning the awarding of attorney's fees in such actions. 33 The court
held that the State was liable for all damages sustained in the tak-
ing, including restoration costs, readjustment costs, any impairment
of a right of access to a public road, and any other element of in-
convenience which might affect the market value of the re-
mainder.8 4 Furthermore, the court lowered the award of the at-
torney's fees after it was pointed out that there was some duplica-
tion and multiplicity of work between the condemnee's two attor-

24. 193 Neb. 817, 229 N.W.2d 197 (1975) (hereinafter cited as Thacker).
25. Id. at 818, 229 N.W.2d at 199-200.
26. Id. at 821-22, 229 N.W.2d at 201.
27. Id. at 822-23, 229 N.W.2d at 201-02.
28. Id. at 823, 229 N.W.2d at 202.
29. Id. at 823-24, 229 N.W.2d at 202.
30. Id. at 824, 229 N.W.2d at 202.
31. 193 Neb. 826, 229 N.W.2d 203 (1975) [hereinafter cited as Har-

mony].
32. Id. at 831-32, 229 N.W.2d at 207.
33. Id. at 832, 229 N.W.2d at 208.
34. Id. at 832, 229 N.W.2d at 207.
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neys.3 5 Section 76-720 of the Nebraska statutes36 was interpreted
as granting the court the discretion to award the condemnee a
reasonable sum for the fee of his attorney, but that it precluded
any duplication or multiplicity by counsel. Thus, the court reduced
the award for attorney's fees correspondingly. 37

ENCUMBRANCES

During the review period, the court decided only one case of
any significance in the area of encumbrance law.

In Northwestern Mutual Life Insurance Company v. Nebraska
Land Corporation3 8 the court was confronted with two major
issues: 1) whether a lien creditor could apply the surplus proceeds
of a foreclosure sale to other debts or claims which he held against
the debtor,39 and 2) whether a judgment for the foreclosure of a
mortgage created a general lien on the mortgagor's property. 40

The facts of the case showed that the creditor (Wheatbelt) held
four different contractural liens on four different parcels of the
debtor's land. Separate foreclosure actions were instituted against
each parcel of land. In three of the actions there was a surplus,
while in the fourth there was a deficiency. Creditor (Wheatbelt)
contended that the surplus proceeds from the foreclosure sales of
the other three properties should be used to satisfy his contractual
lien on the fourth parcel, which went unsatisfied due to the
deficiency.

41

After determining that each of Wheatbelt's liens covered only
the property that was subject to its respective foreclosure peti-
tion,4 2 the court answered the first issue in the negative by hold-
ing that a lien creditor could not apply the surplus proceeds of a
foreclosure sale to other debts which he held against the debtor,

35. Id. at 832-33, 229 N.W.2d at 207-08.
36. NEB. REV. STAT. § 76-720 (Reissue 1971).
37. Harmony at 833, 229 N.W.2d at 208.
38. 192 Neb. 588, 223 N.W.2d 425 (1974) [hereinafter cited as North-

western Mut.].
39. Id. at 590-91, 223 N.W.2d at 427.
40. Id. at 592, 223 N.W.2d at 428. It is interesting to note that accord-

ing to NEB. REV. STAT. § 25-1303 (Reissue 1964) when a transcript of a judg-
ment rendered by any district court in this State is filed with the clerk of
the district court in any county and entered on the judgment record, it shall
be a lien on the debtor's property in that county. However, a proviso con-
tained in this statute limits the force and validity of the filed transcript to
that of the original judgment.

41. Northwestern Mut. at 589-91, 224 N.W.2d at 427.
42. Id. at 591, 224 N.W.2d at 428.

19751



CREIGHTON LAW REVIEW

and that such a creditor has no priority with respect to such a sur-
plus over the general creditors of the debtor.48

The second issue was also answered in the negative when the
court stated that the purpose of a foreclosure proceeding was to
enforce a lien already in existence, not to create one. Therefore,
the court held that the decree for the foreclosure did not create
a general lien on all of the debtor's property.44

43. Id. at 591-92, 224 N.W.2d at 428. The court went on to state that:
The holder of two liens against the same debtor but on distinct
parcels of land and for different debts cannot apply the surplus
arising on the foreclosure of one of the liens to make up a defi-
ciency on the other as against a trustee of the debtor for the benefit
of creditors.

Id.
44. Northwestern Mut. at 592, 224 N.W.2d at 428.
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