
WORKMEN'S COMPENSATION

SUPREME COURT REVIEW

The extent of coverage of the Nebraska Workmen's Compensa-
tion Act1 was at issue in two decisions by the Nebraska Supreme
Court during the survey period. While the court significantly
broadened the scope of the Act, it also reinforced the boundaries
beyond which coverage will not extend. In both cases injuries were
sustained by employees while engaged in activities other than the
assigned duties of their employment. In Thomsen v. Sears Roe-
buck & Co.2 [Thomsen] injuries resulting from a fall in the
company lunchroom were held to be compensable. In Mauser v.
Douglas & Lomason Co.8 [Mauser] complications arising from a
blood donation given off the employment premises were held to
be beyond the scope of the Act.

COURSE OF EMPLOYMENr

It has long been established in Nebraska that an accidental in-
jury sustained by an employee while away from his place of em-
ployment for lunch does not arise out of and in the course of em-
ployment.4 In Thomsen, the Nebraska Supreme Court was for
the first time confronted with the issue of whether a lunch hour
injury on the employment premises is compensable under the Act.
The plaintiff, Leona Thomsen, was injured during her lunch hour
when she accidentally fell in an employee lunchroom. The facility
was maintained by Sears Roebuck & Co. for the exclusive use of
its employees, although they were not required to eat there. Ms.
Thomsen's salary was computed on the basis that she would take
a one hour lunch break during her scheduled 9-hour workday. Af-
ter finishing her lunch, Ms. Thomsen was leaving the room for a
personal errand when the accident occurred. The District Court
of Douglas County held that there was competent evidence to sup-
port the findings of the Compensation Court, and affirmed the dis-
missal of plaintiff's petition. The Nebraska Supreme Court re-

1. NEB. REV. STAT. §§ 48-101 et seq. (Reissue 1974).
2. 192 Neb. 236, 219 N.W.2d 746 (1974).
3. 192 Neb. 421, 222 N.W.2d 119 (1974).
4. DePorte v. State Furniture Co., 129 Neb. 282, 261 N.W. 419 (1935).

Injury sustained by employee while he was off his employment premises
during his lunch hour was held noncompensable under the Act.
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versed and found that the injury had arisen out of and in the course
of employment and was therefore covered by the Workmen's Com-
pensation Act.

Writing for the court, Justice McCown based this holding on
two well established principles. The first is the. "going and coming
rule," under which an employee is deemed to be within the course
of his employment if injured on the employer's premises while com-
ing to work or leaving after work.5 This rule recognizes that one's
employment exposes him to all risks of going to and coming from
the place of duty while on the employer's premises.6 Secondly,
the court applied the "personal comfort principle," under which em-
ployee activities such as quenching thirst or relieving hunger are
considered to be incidents of employment where their performance
of them at work is reasonably necessary to the employee's health
and comfort. 7

These two principles clearly establish that an employee is not
required to be engaged in his specific duties at the time of the ac-
cident to qualify for compensation. 8 Not until Thomsen, however,
were they applied to a lunch hour injury.

By extending the coverage of the Workmen's Compensation Act
to encompass lunchtime accidents occuring on the employment
premises, the Thomsen decision places Nebraska among the ma-
jority of jurisdictions that have faced the issue.9

5. McDonald v. Richardson Cty., 135 Neb. 150, 280 N.W. 456 (1938).
Employee was covered by the Workmen's Compensation Act when acci-
dentally injured on automobile driveway leading from and located on the
same property as the courthouse where she was employed.

6. Id. at 153-54, 280 N.W. at 458.
7. Hopper v. Koenigstein, 135 Neb. 837, 842, 284 N.W. 347, 349 (1939)

quoting with approval from 1 HONNoLD, WORKMENS COMPENSATION § 111,
at 381 (1917):

Acts of ministration by a servant to himself such as quenching his
thirst, relieving his hunger, protecting himself from excessive cold,
performance of which while at work are reasonably necessary to his
health and comfort, are incidents to his employment and acts of
service therein within the workmen's compensation acts, though
they are only indirectly conducive to the purpose of employment.
8. Seger v. Keating Instrument Co., 157 Neb. 560, 569, 60 N.W.2d 598,

603 (1953). "In determining whether a risk arises out of the employment,
the test to be applied to any act or conduct of an employee which does not
constitute a direct performance of his work is whether it is reasonably inci-
dent thereto, or whether it is so substantial a deviation as to constitute a
break in the employment and to create a formidable independent hazard."

9. LARSON, WORKMEN'S COMPENSATION LAW § 21.21(a) (1972): "most
courts have concluded that the unpaid lunch hour on the premises should
be deemed to fall within the course of employment." See also Indus.
Comm'n v. Golden Cycle Corp., 246 P.2d 902 (Colo. 1952); Askren v. Indus.
Comm'n, 15 Utah 2d 275, 391 P.2d 302 (1964); J.F. McNamara Corp. v. Indus.
Comm'n, 24 Wis. 2d 300, 128 N.W.2d 635 (1964).
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The Thomsen opinion demonstrates that many acts of personal
convenience create risks that are considered incidents of employ-
ment. During the survey period the Nebraska Supreme Court was
confronted with an interesting attempt to extend this incidental
risk theory.

RISK IN CDENTAL To EMPLOYMMT

In Mauser, the plaintiff, a punch press operator, was excused
from one hour of work without loss of pay in order to donate blood
at a Red Cross office. Employee support was solicited in a company
announcement posted on the plant bulletin board, but participa-
tion was strictly voluntary. Ms. Mauser was injured and sustained
disability as a result of complications following a blood donation.
Justice Boslaugh's brief opinion for the court held that the injury
did not result from a risk incidental to her employment and there-

fore did not meet the "arising out of" employment condition of
coverage.10

To determine whether a particular injury arises out of employ-
ment the court had established the following test in prior cases:

the test to be applied to any act or conduct of an employee
which does not constitute a direct performance of his work
is whether it is reasonably incident thereto, or whether
it is so substantial a deviation as to constitute a break in the
employment and create a formidable independent hazard. 1

The Mauser decision demonstrates that the court is not ready
to extend the Act's coverage to those who volitionally indulge in
risks not attendant to their duties while abesnt from employment
premises.

APPORTINMoENT OF ATrroRNEY's FEzS

Workmen's Compensation laws12 impose a form of strict lia-
bility on the employer in lieu of the employee's former common
law action against the employer. However, these laws do not re-
lieve a third party of his liability in tort for the employee's death
or injury.' 3 The suit against the third person, however, poses an

10. 192 Neb. at 424, 222 N.W.2d at 121.
11. Johnson v. Hahn Bros. Corp., 188 Neb. 252, 257, 196 N.W.2d 109,

112 (1972).12. See Nebraska Workmen's Compensation Law, NEB. Rzv. STAiT. §§
48-101 et seq. (Reissue 1974).

13. In Nebraska, the employer and employee may bring an action
against the person causing the employee's death or injury. NEB. REV. STAT.
§ 48-118 (Reissue 1974) amending NEB. Co i'L n STAT. § 48-118 (1929).
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issue regarding the apportionment of attorney's fees between the
employer and the employee.

A pair of cases during the survey period 14 combined with pre-
vious cases 15 to provide the existing Nebraska scheme. Since no
precise formula for allocation can be discerned from the outlined
factors in the four Nebraska decisions, further litigation is expected.

LEGISLATION

During the survey period, one of the main areas of change in
Nebraska's Workmen's Compensation Law involved the provision
dealing with the employer's liability for medical services. One such
change established a new test for determining liability. The origi-
nal Act held an employer liable for those medical and hospital ser-
vices "as and when needed."' An amendment to the provision has
added a new standard which imposes liability for those services
"which are required by the nature of the injury and which will
relieve pain or promote and hasten the employee's restoration to
health and employment .... "1

Another factor affecting the employer's liability is the employ-
ee's refusal or neglect to obtain medical treatment. In the past,
an employer would not have been held liable for the aggravation
of any injury caused by the employee's refusal or neglect to avail
himself of treatment furnished by the employer.3 The employer's
liability has been modified in two ways. Liability will now be re-
lieved only if the employee's refusal or neglect is "unreasonable."
Liability will also be relieved for failure to acquire any treatment
rather than just that treatment furnished by the employer.4

Employees will now be able to choose any licensed physician
in the state rather than being limited to a list of physicians main-

14. Kitchin v. Burlington Northern, Inc., 382 F. Supp. 42 (D. Neb. 1974),
Versch v. Tichota, 192 Neb. 251, 220 N.W.2d 8 (1974).

15. Carter v. Par-Kan Constr. Co., 348 F. Supp. 1295 (D. Neb. 1972);
Gillotte v. Omaha Public Power District, 189 Neb. 444, 203 N.W.2d 163
(1973).

1. NEB. REv. STAT. § 48-120 (Reissue 1974).
2. L.B. 127, § 1, [1975] Laws of Neb. 264-66, amending NEB. REV.

STAT. § 48-120 (Reissue 1974).
3. NEB. REv. STAT. § 48-120 (Reissue 1974).
4. L.B. 127, § 1, [1975] Laws of Neb. 264-66.
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tained by the employer.5 And physicians providing treatment for
employees within the Act must now furnish the employer and the
Workmen's Compensation Court with a report describing the injury
and treatment within fourteen days.6 The willful failure to make
such a report may result in the physician's forfeiture of any claim
to fees for services rendered.7

The Act's definition of "employee" has been amended so that
more individuals may be excluded from its coverage. Originally,
an employee was not covered by the Act if he was a person "whose
employment [was] casual, and which [was] not in the usual course
of the trade, business, profession or occupation of his employer.",,
Now, an employee will be excluded solely for the reason that his
employment is not in the usual course of the trade of his employer.9

It is no longer necessary that his employment be "casual" as well.
One of the main purposes of the Workmen's Compensation Act

is to limit the method and amount of recovery for accidental injury
or death to that provided by the Act. The employer and insurer
are exempted from all other methods of determining and measuring
liability.10 This exemption now has been extended to all employ-
ees, officers and directors of such employer or insurer." How-
ever, the exemption will not apply when the injury or death is
caused by such person's willful and unprovoked physical aggres-
sion.

12

Another change in the Act increases the maximum weekly
benefits for a disability to one hundred dollars per week.13  The
previous maximum had been set at eighty-nine dollars. 1 4

There also were changes made in the Workmen's Compensa-
tion Court and in the procedure for compensation claims. The

5. Id.
6. Id.
7. Id.
8. NEB. REv. STAT. § 48-115 (Reissue 1974).

Several Nebraska Supreme Court cases have considered this language
and have decided that it should be read conjunctively so that both conditions
would have to be present to exclude an employee from coverage. See e.g.,
McConnell v. Johnston, 139 Neb. 619, 298 N.W. 346 (1941); Sherlock v. Sher-
lock, 112 Neb. 797, 201 N.W. 645 (1924).

9. L.B. 186, § 1, [1975] Laws of Neb. 348-50, amending NEB. REv.
STAT. § 48-115 (Reissue 1974).

10. NEB. REV. STAT. § 48-111 (Reissue 1974).
11. L.B. 227, § 1, [1975] Laws of Neb. 449, amending NEB. REV. STAT.

§ 48-111 (Reissue 1974).
12. Id.
13. L.B. 198, [1975] Laws of Neb. 384, amending NEB. REv. STAT. §§

48-121-22 (Cum. Supp. 1974).
14. NEB. REV. STAT. §§ 48-121-22 (Cure. Supp. 1974).
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Compensation Court itself now will consist of five judges rather
than four,15 and the records of that court may now be micro-
filmed, thus allowing the destruction of older, bulkier records.16

The procedural changes in settling compensation claims have
almost eliminated all district court jurisdiction in the workmen's
compensation area.17 The only function left to the district court
is the approval of settlements commuting periodic payment for
death or disability to one or more lump sum payments."' Ap-
proval of attorney fees for claims made or suits brought under the
Act will now have to be approved by the Workmen's Compensation
Court rather than the district court.19 And the district court's
appellate jurisdiction of workmen's compensation claims also has
been eliminated. Any appeals from the Workmen's Compensation
Court now will go straight to the Nebraska Supreme Court.2

1

15. L.B. 187, §§ 9-10, [1975] Laws of Neb. 355-56, amending NE,. REv.
STAT. §§ 48-152-53 (Reissue 1974).

16. L.B. 194, [1975] Laws of Neb. 376, amending NEB. REV. STAT. §
48-157 (Reissue 1974).

17. L.B. 187, [1975] Laws of Neb. 351.
18. L.B. 187, § 4, [1975] Laws of Neb. 353, amending NEB. REV. STAT.

§ 48-139 (Reissue 1974).
19. L.B. 187, § 1, [1975] Laws of Neb. 351, amending NEB. REV. STAT.

§ 48-108 (Cum. Supp. 1974).
20. L.B. 187, §§ 11, 13, 14, [1975] Laws of Neb. 356-59, amending NEB.

REV. STAT. §§ 48-163, -182, -185 (Reissue 1974).
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