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INTRODUCTION

The past several years have been witness to a great national de-
bate on the desirability of creating a new court within the federal
judicial system. This proposed court has most commonly been de-

scribed as a National Court of Appeals. Legal literature has been
enriched as jurists, scholars and students have explored questions

of need, function, and the constraints of constitutional provisions.1

With the recent introduction of a bill on this subject, the debate, it
can be predicted with confidence, will continue unabated. At least
two significant differences, however, may be projected: first, the
debate will move to a new forum, a legislative forum, as Congres-
sional committees and subcommittees schedule hearings and begin
the process of painstaking deliberation. Second, with a precise
proposal set forth in the text of a draft statute, one may expect

* United States Senator (Republican, Nebraska); Chairman, Com-

mission on Revision of the Federal Court Appellate System. J.D., Creighton
University 1929. On September 14, 1975 Senator Hruska received the
alumni achievement citation for "Extraordinary Service and Devotion to the
Creighton University School of Law."

The author acknowledges with gratitude the able assistance of Profes-
sor A. Leo Levin and Miss Arlene Fickler in the preparation of this article.
Professor Levin (Professor of Law, University of Pennsylvania Law

School) served as Executive Director of the Commission on Revision of the
Federal Court Appellate System. Miss Fickler (J.D., University of Pennsyl-
vania 1974) served as Staff Attorney for the Commission. Both have made
important scholarly contributions to the work of the Commission, and have
proved invaluable in the writing of this article.

1. See, e.g., Brennan, The National Court of Appeals: Another Dis-
sent, 40 U. Cm. L. REV. 473 (1973); Freund, Why We Need the National
Court of Appeals, 59 A.B.A.J. 247 (1973); Gressman, The National Court
of Appeals: A Dissent, 59 A.B.A.J. 253 (1973); Griswold, Rationing Justice
-The Supreme Court's Caseload and What the Court Does Not Do, 60 CoR-
NELL L. REv. 335 (1975); Haynsworth, A New Court to Improve the Admin-
istration of Justice, 59 A.B.A.J. 841 (1973); Hufstedler, Courtship and Other
Legal Arts, 60 A.B.A.J. 545 (1974); Leventhal, A Modest Proposal for a
Multi-Circuit Court of Appeals, 24 AM. U.L. REV. 881 (1975); Warren, Com-
mencement Address, 14 SANTA CLARA LAWYER 740 (1974); Symposium
Should the Appellate Jurisdiction of the United States Supreme Court be

Changed? An Evaluation of the Freund Report, 27 RUTGERs L. REV. 878
(1974); Note, The National Court of Appeals: A Constitutional "inferior
Court"?, 72 MICH. L. REv. 290 (A973).
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more sharply focused comment relevant to the bill itself or to prof-
ferred amendments. Theoretical objections heretofore pressed with
vigor will be seen to have been obviated, while specific alter-
natives will be found to require fresh analysis and evaluation. With
legislation pending, it becomes appropriate to consider its genesis,
the specific needs it is designed to meet, and the manner in which
it is designed to meet them.

The bill presently before Congress2 is designed to implement
the recommendations of the Commission on Revision of the Fed-
eral Court Appellate System.3 Because other proposals have
differed from that of the Commission, not only in matters of
detail but in essential purpose and function, it is important to de-

2. S. 2762, 94th Cong. 1st Sess. (1975). The bill was introduced by
Senators Hruska, Burdick, Fong and McClellan.

3. COMMISSION ON REVISION OF THE FEDERAL COURT APPELLATE SYSTEM,
STRUCTURE AND INTERNAL PROCEDURES: RECOMMENDATIONS FOR CHANGE

(1975). [hereinafter cited as REPORT]. Throughout this article, citations to
the Commission's report are to the official 188 page version published by
the Government Printing Office. An earlier edition, also published by
G.P.O., consisted of 150 pages of text and 244 pages of a separately num-
bered Appendix. The earlier edition was a photographic reproduction of
typescript and should be disregarded. The report has also been published
by the West Publishing Company and appears at 67 F.R.D. 195 (1975).

The Commission was composed of sixteen members, four appointed by
the President, four appointed from the Senate, four appointed from the
House of Representatives, and four appointed by the Chief Justice. The
four appointed by the President were: Honorable Emanuel Celler, Dean
Roger C. Cramton, Francis R. Kirkham, Esq., and Judge Alfred T. Sulmo-
netti. The four Senators were: Senator Quentin N. Burdick, Senator Hiram
L. Fong, Senator Roman L. Hruska (Chairman), and Senator John L. Mc-
Clellan. The four members of the House of Representatives were: Con-
gressman Jack Brooks, Congressman Walter Flowers, Congressman Edward
Hutchinson, and Congressman Charles E. Wiggins. The four appointed by
the Chief Justice were: Judge J. Edward Lumbard (Vice-Chairman),
Judge Roger Robb, Bernard G. Segal, Esq., and Professor Herbert Wechsler.

Professor A. Leo Levin, of the University of Pennsylvania Law School,
served as Executive Director to the Commission; Professor Arthur Hellman,
of the University of Pittsburgh, was Deputy Executive Director; and Arlene
Fickler, Esq., served as staff attorney.

The Commission was created by the Congress and charged with the
following functions:

(a) to study the present division of the United States into the sev-
eral judicial circuits and to report ... its recommendations for
changes in the geographical boundaries of the circuits as may
be most appropriate for the expeditious and effective disposi-
tion of judicial business.

(b) to study the structure and internal procedures of the Federal
courts of appeal system, and to report ... its recommendations
for such additional changes in structure or internal procedure
as may be appropriate for the expeditious and effective dispo-
sition of the caseload of the Federal courts of appeal, consistent
with fundamental concepts of fairness and due process.

P.L. 92-489, 92d Cong., 2d Sess. (Oct. 13, 1972), as amended, P.L. 93-420,
93d Cong., 2d Sess. (Sept. 19, 1974).
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CREIGHTON LAW REVIEW

scribe at the outset, however briefly, the essential elements of the
tribunal which would be created by the bill. A court of seven
judges sitting always en banc, the proposed National Court of Ap-
peals would, at the very least, double the federal judicial system's
capacity to decide issues of federal law on a national basis. It is
designed to contribute significantly to the stability and harmony of
the federal judicial system by resolving inter-circuit conflicts in
many cases, and by preventing conflicts from arising in cases where
expedited adjudication on a national basis is appropriate.

The new court would be empowered to hear cases which are
referred to it by the Supreme Court (reference jurisdiction) or
which are transferred to it by any of -the regional courts of appeals,
the Court of Claims, or the Court of Customs and Patent Appeals
(transfer jurisdiction) .4 Its decisions would constitute binding
precedents on all other federal courts, save only the Supreme Court,
and with respect to issues of federal law, on all state courts as well.5

The National Court of Appeals-and this bears some emphasis-
would not screen cases for the Supreme Court; nor would it be em-
powered to keep -any case from being considered by the Supreme
Court. On the contrary, its own decisions would be subject to re-
view by the Supreme Court, including decisions in cases which came
to it by reference from that high Court.0 Far from imposing any
limitation on the power of our one Supreme Court, the present pro-
posal would provide new options for the Justices, 7 affording added
flexibility in the shaping of the Court's docket and greater freedom
to meet the heavy demands which contemporary society makes on
the federal judiciary.

UNMET NEEDS: THE LESSON FROM NUMBERS

It is difficult to demonstrate to a mathematical certainty that
the federal national appellate capacity is inadequate to the needs of
the country. There are no universally accepted objective criteria
for determining precisely what number of cases or what percentage
of cases must be decided on a national basis to assure a harmonious
body of federal law. We do know, however, that the United States
Supreme Court is the only court with the power to bind all others,
and a study of the dockets of that Court over the last few decades
is, at the very least, instructive.

4. REPoirr at 32 and 34 respectively.
5. Id. at 30.
6. Id. at 38.
7. See letter from Justice Byron R. White to Hon. Roman L. Hruska,

Chairman, Commisison on Revision of the Federal Court Appellate System,
June 9, 1975, in REPORT at 181-82.
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In 1951 about 1,200 cases were filed in the Court; within 20
years the number had tripled to about 3,600.8 As the number of
cases presented for decision multiplied, the number which the Court
disposed of on the merits after argument did not; it remained rela-
tively constant. Obviously, the percentage of cases afforded ple-
nary review has been shrinking. Dean Erwin N. Griswold put the
matter in simple terms noting that the Court was "hearing about
150 cases on the merits in 1925; it was hearing about 150 cases on
the merits twenty five years ago. It hears about 150 cases on the
merits today."9 Nor, in Dean Griswold's view, should the Court be
faulted for not doing more; 150 oral arguments 'a term, he continues,
"is, in fact, the maximum number that the Court can be expected
to hear on the merits."' 0

8. See Casper and Posner, A Study of the Supreme Court's Caseload,
3 J. OF LEGAL STUDIES 339, 340 (1974). See also 44 U.S.L.W. 3060 (U.S., July
29, 1975). In the 1972, 1973, and 1974 Terms, there were 4,640, 5,079 and
4,620 cases on the Court's docket. With respect to filings, there was a total
of 3,749 cases docketed during the October 1972 Term: 1,741 paid cases,
2,000 in forma pauperis cases, and 8 original cases. In the October 1973
Term the number of cases docketed increased to 4,187 cases: 2,068 paid
cases, 2,118 in forma pauperis cases, and 1 original case. This increase may
reflect in part the unusual length of the 1973 Term. During the 1974 Term
there were 1,768 paid cases docketed, 1,891 in forma pauperis cases, and 2
original cases, for a total of 3,661 cases docketed.

If we disregard the unusual 1973 Term, we find that there is only a
slight decrease, approximately 2 %, between the 1972 and 1974 Terms.
Dips of this type, followed by dramatic increases in the number of filings
are not unusual in the federal court system. In the Second Circuit, for ex-
ample, there was a decline in filings from 1,423 in F.Y. 1971 to 1,317 in F.Y.
1972. This was followed by an increase to 1,709 filings in F.Y. 1973, an
increase which was continued in F.Y. 1974 (1,802 filings). DIRECTOR OF THE
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, MANAGEMENT STA-

TIsTIcs FOR THE UNITED STATES COURTS 2 (1974). More significant, however,
is the report of Professors Casper and Posner:

[T]he value of filing an application for review with the Supreme
Court is a function of the probability that review will be granted,
and as that probability declines over time due to increases in the
number of cases it accepts for review, the value of seeking review
will fall, and, other things being equal, the number of cases should
decline.

Casper & Posner, A Study of the Supreme Court's Caseload, 3 J. OF LEGAL
STUDIES 339, 361 (1974).

9. Griswold, Rationing Justice-The Supreme Court's Caseload and
What the Court Does Not Do, 60 CORNELL L. REV. 335, 339 (1975). Griswold
explains these statistics in a footnote, focusing on the 1973 Term:

The statistics published by the Clerk show that 177 "cases" were
argued at the 1973 Term. [Citation omitted.] But often two or
three or four or more cases are heard at a single argument, and
amount in terms of "caseload" to a single argument. These are
questions of judgment and degree, but I think that a total of about
150 "cases heard" is reasonably accurate.

Id. at 339 n.24.
10. Id. at 340.
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To appreciate the significance of the data it is important to
focus not so much on the cases which the Court does consider, but
rather on those which are denied review. Turning his 'attention to
the paid docket, Dean Griswold noted that:

... [Albout eighteen percent of paid cases (appeals and
certiorari) were heard on the merits twenty years ago,
while about six percent of paid cases were heard on the
merits during the 1973 Term. What became of the other
twelve percent of paid cases? . . . they were lost in the
1973 Term simply because of inadequate appellate capacity
to hear cases on a national basis."

These are impressive statistics. There are those for whom they
compel the conclusion that the capacity of the federal judicial sys-
tem for the declaration of national law is inadequate and, indeed,
that the Supreme Court, coerced by the sheer volume of cases, has
resorted to "rationing justice. '' 12 We need not pause to debate the

11. Id. at 341. These figures do not include summary dispositions of
cases which come to the Court on appeal. While "the lower courts are
bound by summary decisions by this Court 'until such time as the Court
informs [them] that [they] are not,'" Hicks v. Miranda, 95 S. Ct. 2281, 2289
(1975), such dispositions "are not of the same precedential value as would
be an opinion of this Court treating the question on the merits." Edelman
v. Jordan, 415 U.S. 651, 671 (1974). More recently, Justice Clark, sitting
by designation on the Court of Appeals for the Fourth Circuit, drew on his
eighteen years of experience on the Supreme Court in explaining why sum-
mary dispositions should not be considered decisions "on the merits":

The Supreme Court's statements in Hicks v. Miranda * * * to the
effect that such dismissals are decisions "on the merits," seems to
me to fly in the face of the long-established practice of the Court
at least during the eighteeen Terms in which I sat. During that
time, appeals from state court decisions received treatment similar
to that accorded petitions for certiorari and were given about the
same precedential weight. An unquestioning application of the
Hicks rule can lead to nothing but mischief and place an unneces-
sary restraining hand on the progress of federal constitutional adju-
dication.

Hogge v. Johnson, 44 U.S.L.W. 2121 (4th Cir., Aug. 19, 1975) (Clark, J., con-
curring).

The inadequacy of such summary dispositions to provide guidance to
the lower courts and clarity in the national law is well illustrated by the
discussion of the potential impact of Baker v. Owen, 44 U.S.L.W. 3235 (U.S.
Oct. 20, 1975), a summary affirmance of the "school spanking case." John
P. MacKenzie, writing in the Washington Post, Oct. 21, 1975, at A-1, col.
5, reported:

The Supreme Court approved the North Carolina Court's judg-
ment without hearing oral arguments or writing an opinion of its
own. Such summary action can be cited by school officials else-
where as strong authority for corporal punishment in their state.

But challengers also will have a strong argument that disci-
plinary rules are invalid unless they include the safeguards that
were read into the North Carolina law by the lower court.
12. This phrase, found in the title to Dean Griswold's 1974 Frank Ir-

vine Lecture, is borrowed from an address by the Honorable Learned Hand

[Vol. 9



NATIONAL COURT OF APPEALS

proposition nor to analyze precisely how far statistics alone can ad-
vance the inquiry. Certainly they suggest a serious problem and
demonstrate beyond cavil the desirability of supplementing the
raw data with the informed judgments of those participants in the
process who are most knowledgeable concerning the causes and ef-
fects of the phenomena described-the Justices of the Supreme
Court.

THE VIEWS OF THE JUSTICES

Fortunately, each of the Justices has given the Commission the
benefit of his views concerning the proposal for creation of a Na-
tional Court of Appeals; each has authorized publication of these
views ,and they appear as an appendix to the Commission's final re-
port. 13 Varying substantially in form and in scope, they constitute
a significant contribution to our understanding of the Court and,
more broadly, of the federal judicial system. They are particularly
valuable in assessing the need for a new national court.

Justice White puts the issue in sharp focus by suggesting an ap-
propriate criterion for creation of a new court: a conviction on the
part of

the knowledgeable members of the community . .. that
there are enough cases for such a court to entertain which
should be decided after plenary consideration but which
the Supreme Court now either declines to review or re-
solves summarily.1 4

Applying this criterion, his own conclusion is clear:

For myself, I am convinced that there is a substantial num-
ber of such cases and that there are enough of them to war-
rant the creation of another appellate court, at least on a
trial basis.' 5

To appreciate fully the position of Justice White, it is important
to recognize that, for him, the benefits to be derived from such a
new appellate tribunal are not limited to possible consideration of
cases not now being considered, or to consideration on the merits
of those cases now being considered only summarily. 16 Once estab-
lished, the new court could do more. The very existence of a Na-

before the Legal Aid Society of New York, February 16, 1951, 9 NLADA
BRIEFCASE 5 (1951).

13. Appendix D, REPoir at 172-88. The views of Mr. Justice Douglas
are included. Mr. Justice Douglas has since resigned from the Supreme
Court and has been succeeded by Mr. Justice Stevens.

14. Letter from Justice Byron R. White to Hon. Roman L. Hruska,
Chairman, Commission on Revision of the Federal Court Appellate System,
June 9, 1975, in REPORT at 181.

15. Id.
16. See note 11 supra (inadequacy of summary consideration).
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tional Court of Appeals, Justice White suggests, might lead the Su-
preme Court to refer to the new Court a number of cases that are
now heard on the merits by the Supreme Court itself. Justice
White observes with approval that:

the proopsed new court would . . . permit this Court to de-
cline full consideration of and refer to the new court a sub-
stantial number of cases the issues in which are not unusu-
ally important or complex but which are now reviewed
here because of existing conflicts among the circuits or
among the federal and state courts .... 17

This point should not be minimized. As others have also noted,",
one price of our present system is to burden the Court with cases
which are intrinsically unworthy of Supreme Court consideration,
but which involve conflicts which today no other court can resolve.
Justice White correctly notes that the proposed new court would al-
low the Supreme Court to more closely control its docket, and thus
"present the opportunity for [the Supreme Court] to review some
cases that it would not now otherwise hear because of docket pres-
sures."' 9 Likewise, Justice White sees the plan as enabling the Su-
preme Court,

if it was so minded, to reduce the total number of cases in
which it now hears oral arguments and writes full opinions,
perhaps to the yearly average of approximately 100 that ob-
tained for 15 years prior to the 1970 Term .... 20

17. Letter from Justice Byron R. White to Hon. Roman L. Hruska,
Chairman, Commission on Revision of the Federal Court Appellate System,
June 9, 1975, in REPORT at 182.

18. See, e.g., REPORT at 25, quoting Dean Erwin Griswold:
The decision of the Tax Court in Chartier Real Estate Co., 52 T.C.
346, was rendered in 1969, more than five years ago. It was af-
firmed by the First Circuit in 428 F.2d 474 on May 29, 1970. It
will in all likelihood, be a full five years after that date before the
matter can be decided by the Supreme Court-and it is still not
worthy of the time and energy of the Supreme Court, All in all,
I think it is a poor way to run a railroad.
19. Letter from Justice Byron R. White to Hon. Roman L. Hruska,

Chairman, Commission on Revision of the Federal Court Appellate System,
June 9, 1975, in REPORT at 182. See also Bailey v. Weinberger, 419 U.S. 953
(1974) (White, Douglas & Stewart, JJ., dissenting):

It is a prime function of this Court's certiorari jurisdiction to re-
solve precisely the kind of conflict here presented .... Perhaps
the state of our docket will not permit us to resolve all disagree-
ments between courts of appeals, or between federal and state
courts, and perhaps we must tolerate the fact that in some instances
enforcement of federal law in one area of the country differs from
its enforcement in another. These situations, it is hoped, will be
few and far between.

419 U.S. 953-54.
20. Letter from Justice Byron R. White to Hon. Roman L. Hruska,

Chairman, Commission on Revision of the Federal Court Appellate System,
June 9, 1975, in REPORT at 182.
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Justice Powell finds himself "substantially in accord" with the
views expressed by Justice White.21 His reasoning in support of
this position is particularly instructive:

We are all somewhat reluctant to make a major change in
the structure of the federal court system. Yet, the burgeon-
ing caseload of the federal courts is not likely to diminish,
and this Court can hardly serve the national appellate
needs of our country as adequately today as it could when
petitions filed here were about 1,000 per year as contrasted
with the present 4,000 plus. The Commission's proposals,
as the Report indicates, are not designed to lessen the num-
ber of these petitions or the workload of the Court. But,
as Justice White indicates, the availability of a National
Court of Appeals could present constructive options to this
Court that are not presently available. 22

Justice Rehnquist also underscores the limited capacity of the
Court to meet the full range of the needs of the system:

Conflicting views on questions of federal law remain unre-
solved because of the Supreme Court's unwillingness ... to
undertake to decide more than about 150 cases on the merits
during each Term. This reluctance reflects the institutional
view that thorough and deliberative decision-making, and
not quantity of output, is the Court's primary considera-
tion.2

3

To agree on the need to limit the number of cases accepted for deci-
sion on the merits is not, however, to be blind to the consequences,

21. Letter from Justice Lewis F. Powell, Jr. to Hon. Roman L. Hruska,
Chairman, Commission on Revision of the Federal Court Appellate System,
June 10, 1975, in REPORT at 185. Justice Powell also addressed two issues
not discussed by Justice White: the need for the elimination of diversity
jurisdiction and the elimination or curtailment of three-judge court jurisdic-
tion, both of which in the Justice's view are "urgently needed." Id. at 186.
In addition, Justice Powell differed with Justice White concerning transfer
jurisdiction. Powell wrote: "There may be circumstances in which a trans-
fer [of a case by the regional courts of appeals to the new court] would
serve a useful purpose." Id. at 185.

22. Id. at 186.
23. Letter from Justice William H. Rehnquist to A. Leo Levin, Esq.,

Executive Director, Commission on Revision of the Federal Court Appellate
System, June 10, 1975, in REPORT at 187. Justice Rehnquist also notes that
the need for additional capacity is growing:

While the number of unresolved conflicts between courts of appeals
which were not resolved by this Court is not numerically large,
it is significant and, I think everyone would agree that it is bound
to increase. Congressional action that would constrict this Court's
appellate jurisdiction and thereby increase our ability to resolve
direct conflicts through exercise of our discretionary jurisdiction
would affect only the immediacy of the need for a national court
of appeals, and not the ultimate need for expanded capacity.
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particularly in light of the growing demands on the Court. Justice
Rehnquist observes:

A generation ago, when I was a law clerk to Justice Jack-
son, this order of priorities imposed no hardship to litigants.
The Supreme Court's capacity to decide important issues of
federal constitutional and statutory law was adequate for
the needs of the country. 24

And, completing the contrast, he 'adds: "I think the Commission's
report documents the case that the capacity of this Court is no
longer adequate for that purpose. ' 25

In thus contrasting the situation which prevailed a generation
ago with that which confronts the Court today, Justice Rehnquist
treats a familiar theme, adding the weight of his authority sup-
ported by his experience and judgment to the conclusion that.what
once sufficed is no longer adequate. Furthermore, he develops the
implications of the change, focusing neither on the Court nor on the
Justices, but on the "consumers" of the system, the litigants. The
problem to be addressed and the "principal objective" of the Com-
mission's proposal, he writes, "is not 'relief' for the Supreme Court
but 'relief' for litigants who are left at sea by conflicting decisions
on questions of federal law. '26

There is no single perspective from which to view the Court
and its work. Some students of the Court study trends in the
growth of the docket and analyze in painstaking fashion those fac-
tors which speed and those which slow the rate of growth.27 Others,
reviewing decades of history in a single sweep, paint a picture of
shrinking appellate capacity with a broad brush.2 8 Justice Black-
man describes the same phenomenon in personal terms:

Some of us here worry about the cases that we "barely" do
not take, namely, those that almost assuredly would have
been taken twenty years ago. The country has grown and
surely it has become more complex. Perhaps the plan
presently proposed will alleviate this worry about the cases
that we almost take.29

24. Id.
25. Id.
26. Id.
27. See, e.g., Casper & Posner, A Study of the Supreme Court's Case-

load, 3 J. OF LEGAL STUDIsS 339 (1974).
28. See, e.g., Griswold, Rationing Justice-The Supreme Court's Case-

load and What the Court Does Not Do, 60 CORNELL L. REv. 335 (1975).
29. Letter from Justice Harry A. Blackmun to Hon. Roman L. Hruska,

Chairman, Commission on Revision of the Federal Court Appellate System,
May 30, 1975, in REPORT at 185. Although Justice Blackmun stated that he
was "not in a position to state with absolute assurance at this time that
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There are those who, recognizing that additional decisions bind-
ing on a national basis are necessary to assure clarity and harmony
in the federal law, would avoid creation of a new tribunal by the
simple expedient of having the Supreme Court undertake to do just
a little more. 0 Some suggest that inter-circuit conflicts be resolved
by having the Supreme Court choose among opposing opinions al-
ready handed down in the various courts of appeal, thus obviating
the need for either oral argument or additional writing at the Su-
preme Court level.31 Such "solutions" should be firmly resisted.
They involve a risk to the integrity of the Court's processes with
a potential for harm far more serious than lack of clarity or insta-
bility in -the national law.32 The proposal is a classic case of a rem-
edy worse than the malady it would cure. There is, moreover, a
fundamental misconception common to all suggestions that the
Court undertake to do more than it is currently doing. It is one
which fails to take into account a problem raised frontally by Mr.
Justice Blackmun: the risk that at some point the quantity of the
work demanded of the Justices will adversely affect its quality.
Justice Blackmun puts it this way:

It is all very well to say that the Court functions "because
we do our own work." The question is how long we can
continue so to function and to do our own work adequately.
The heavier the burden, the less is the possibility of ade-
quate performance and the greater is the probability of
less-than-well considered adjudication. Personally, I have
never worked harder and more concentratedly than since I
came to Washington just five years ago. I thought I had
labored to the limits of my ability in private practice, in my
work for a decade as a member of the Section of Adminis-
tration of the Mayo organizations, and as a judge of the
Court of Appeals. Here, however, the pressure is greater

one known plan is better than another," id., he wa! convinced of the exist-
ence of a problem:

There is no question in my mind that a problem exists. One need
only look at the statistics of the last twenty years to be convinced
of this. I regard the problem as akin to that which existed a half
century ago and led to the enactment of the Judiciary Act of 1925.

Id. at 184.
30. Hearings Before the Commission on Revision of the Federal Court

Appellate System, Second Phase, 988 (1975) (testimony of the Hon. Floyd
Gibson). To be distinguished from this view is that of the Honorable Henry
J. Friendly who also concluded that "very little in the way of a problem
would remain if the Court could take on 20 or 30 more cases each year."
However, his suggestion that the Court hear more cases is premised on re-
ducing the Court's caseload in other respects, e.g., by elimination of direct
appeals from the decisions of three-judge courts in constitutional cases. Id.
at 1315 (letter of Hon. Henry J. Friendly).

31. Id. at 988 (testimony of Hon. Floyd Gibson).
32. See note 11 supra.
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and more constant, and it relents little even during the
summer months . . .Good health is an absolute requisite
* . .The normal extracurricular enjoyments of life become
secondary, if it can be said that they exist at all. What I
am saying, I suppose, is that there is a breaking point some-
where at which one's capacity will be exceeded or at which
one's work becomes second-rate. The Nation, in my opinion,
deserves better than this.A3

Concern for the quality of the work of the Supreme Court is
also reflected in the letter received from Chief Justice Warren E.
Burger. Noting the increase in the workload of the Court, the Chief
Justice writes: "filings have almost tripled in the past 20 years;
even assuming that levels off, the quality of the Court's work will
be eroded over a period of time. '3 4

If the Chief Justice of the United States finds it appropriate to
warn against the risk of deterioration in the quality of the Court's
work, however contingent the risk, it must give pause to those sen-
sitive to the role of the Supreme Court in our system of govern-
ment. When the risk is perceived as one inherent in allowing the
present situation to remain unchanged, the warning must command
serious attention. This is particularly true when the concern
passed by the Chief Justice is echoed directly or indirectly by sev-
eral other Justices.

Bacon wrote long ago that judges ought to be "more advised
than confident. '35 To be advised, however, implies the opportun-
ity to reflect and deliberate. Particularly in the case of our -one Su-
preme Court, time is needed not only to adjudicate wisely but also
to elucidate in craftsmanlike fashion. No lesser standard can suf-
fice to provide adequate quidance for the lower federal courts, and
for each of our state courts as well. As the Chief Justice observes
in another context: "to perform its historic mission the Supreme
Court has an obligation to maintain a quality that will give its de-
cisions durability. '36 This mission is endangered by the present in-
creasing volume of cases pressed upon the Supreme Court, and by
the consequent unrelenting pressure on the Court to maintain the
pace of decision.

33. Letter from Justice Harry A. Blackmun to Hon. Roman L. Hruska,
Chairman, Commission on Revision of the Federal Court Appellate System,
May 30, 1975, in REPORT at 184.

34. Letter from Chief Justice Warren E. Burger to Hon. Roman L.
Hruska, Chairman, Commission on Revision of the Federal Court Appellate
System, May 29, 1975, in REPORT at 174.

35. SIR F. BACON, LVI Of Judicature, THE ESSAYS OR COUNSELS (1625).
36. Letter from Chief Justice Warren E. Burger to Hon. Roman L.

Hruska, Chairman, Commission on Revision of the Federal Court Appellate
System, May 29, 1975, in REPORT at 174,
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In expressing his views to the Commission, the Chief Justice did
not limit his comments to the federal court appellate system. His
is a richly textured letter, ranging widely over the needs of the fed-
eral judicial system. He discusses the desirability of eliminating di-
versity jurisdiction ("in the 20th century such cases have no more
place in the federal courts than the trial of a contested overtime
parking ticket!") ;37 the advantages to be gained by a continuing
commission charged with examining the whole of the federal judi-
cial system on a comprehensive and continuous basis;38 the disad-
vantages of direct appeals from three-judge district courts ("fre-
quently on an inadequate record and without the benefit of review
by a court of appeals") ;39 and, to mention only one additional topic,
the problems inherent in selection of the chief judges of the cir-
cuits.

40

Of immediate concern, however, are the views of the Chief Jus-
tice concerning the capacity of the federal judicial system to give
binding national resolution to all cases that deserve it. In his view,
the present system is clearly inadequate -for the tasks presently im-
posed on the Court by Congress:

The notion that nine Justices of the Supreme Court can
deal as effectively and correctly with four times as many
docketed cases as were dealt with only four decades ago
may seem flattering to the incumbent Justices, but Con-
gress must become aware of the enormous change in the
burdens on the Justices in that short period of time.41

Nor have the issues presented to the Court for resolution become
simpler or less significant:

The changes brought on in the 20th century and the new
social, political and economic developments have surely not
diminished the importance of the questions presented to
the Supreme Court and have vastly increased the volume
.of important questions which can have an impact of great
significance on the country. 42

The Chief Justice does recognize that the problem may be ap-
proached from more than one perspective. He suggests a number
of remedies, "no one of which would be a solution (and perhaps not
all of which together would be a solution).,,43 He would provide for

37. Id. at 177.
38. Id. at 173. (The Commission recommended to Congress that such

a continuing commission be established. See REPoRT at 67.)
39. Id.
40. Id. at 177.
41. Id. at 178.
42. Id.
43. Id. at 176.
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the elimination of three-judge courts and the elimination
of all direct appeals to the Supreme Court, leaving it to the
statutory provisions for expediting appeals to deal with
emergency cases, ' 44

and the elimination of diversity jurisdiction. 45 If these "possible al-
ternatives" were first exhausted, the Chief Justice suggests that
"the objections of those who are opposed to an intermediate appel-
late court would be met."' 6

Of course, there is much merit to 'a drastic curtailing both of
three-judges courts and of direct appeals. Most recently, the Con-
gress has seen fit to take action to implement, at least in part, the
recommendations of the Chief Justice.47 Additional legislation is
pending which would further limit the number of direct appeals
and the burden they impose on the Court.48 None of the bills pres-
ently before the Congress would go as far as the Chief Justice has
urged and, it may be noted, legislation to reduce the scope of diver-
sity jurisdiction has floundered for years for 'lack of adequate politi-
cal support.

49

Two further statements of the Chief Justice should be carefully
noted. First, the Chief Justice concluded his discussion by saying
that:

if no significant changes are made in federal jurisdiction,
including that of the Supreme Court, the creation of an in-
termediate appellate court in some form will be impera-
tive.5 0

Moreover, the Chief Justice thought it appropriate to emphasize
that he was recommending more than the study and debate which

44. Id.
45. Id.
46. Id. at 175.
47. Pub. L. No. 93-584 (Jan. 2, 1975) (review of I.C.C. decisions); Pub.

L. No. 93-528 (Dec. 21, 1974) (review of antitrust cases).
48. A bill which would curtail three-judge courts was passed by the

Senate during the current session. S. 537, 94th Cong., 1st Sess. (1975).
Similar legislation is pending in the House. H.R. 6150, 94th Cong., 1st Sess.
(1975). However, it differs substantially from the Senate Bill.

49. Legislation which would abolish or curtail diversity jurisdiction
has been repeatedly introduced since the 1930's, most recently in the 93d
Congress. S. 1875, 93d Cong., 1st Sess. (1973). This 1973 bill would not
totally eliminate diversity jurisdiction but rather would implement the rec-
ommendations of the American Law Institute that diversity jurisdiction be
curtailed. AMERICAN LAW INSTITUTE, STUDY OF THE DivisioN OF JURISDICTION
BETWEEN STATE AND FEDERAL COURTS (1969).

50. Letter from Chief Justice Warren E. Burger to Hon. Roman. L.
Hruska, Chairman, Commission on Revision of the Federal Court Appellate
System, May 29, 1975, in REPolrr at 177-78.

[Vol. 9



NATIONAL COURT OF APPEALS

he had previously supported. Now, he suggests, the time for legis-
lative action has arrived:

Up to now I have neither advocated the creation of an in-
termediate court nor expressed any view, but I have no hes-
itation in stating, now, that if other remedial measures are
not adopted, the creation of such a court is inevitable.5 l

One could hardly ask for a more forceful statement, from one in
a unique position to know, that the present situation should not be
allowed to continue.

The Justices of the Supreme Court are not unanimous with re-
spect to the need for a National Court of Appeals; it would be sur-
prising if they were. The views of the dissenters, however, are in-
structive and deserve careful analysis.

Justice Stewart is not convinced that there is a need for the cre-
ation of -a new national court at this time.5 2 Justice Stewart made
it clear, however, that he thinks it likely that the day will come
when a new court will be needed, for which reason he considers it
highly desirable that careful thought be given now to how such a
court would function.5 3

Justice Marshall, after surveying various proposals for estab-
lishing a new national court, concluded that:

while some changes are sorely needed, the more drastic pro-
posals offer overly strong medicine. In my view, substan-
tial restructuring of the federal judicial system is not neces-
sary.

54

Justice Marshall prefers "a few well-placed changes in jurisdic-
tional statutes, '55 and he specifically singled out elimination of the
Supreme Court's appellate jurisdiction as one desirable change. 6

Particularly noteworthy is Justice Marshall's reference to Dean Er-
win N. Griswold's proposal for the creation of a National Court of
Appeals that would only take cases on reference from the Supreme
Court. This, Justice Marshall observes, "might be a good move, and
the plan certainly deserves serious consideration." 7  He adds that
he is not convinced that the problem of inter-circuit conflicts in
four specified areas-tax, patent, antitrust, and administrative law
-would not be better solved by providing for a form of restricted

51. Id. at 178.
52. REPORT at 180.
53. Id.
54. Address by Justice Thurgood Marshall, May 1, 1975, in REPORT at

183.
55. Id.
56. Id.
57. Id.
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venue on appeal. 8 Restricted venue would assure that certain
types of cases would be decided only by certain courts of appeals,
thus eliminating the possibility of conflict. Whatever the advan-
tages and disadvantages of this alternative, however, it can hardly
be read as a denial of the need to assure greater clarity and har-
mony in the national law; on the contrary, that need is affirmed,
and the difference concerns preferred solutions.

Justice Brennan remains completely unpersuaded that there is
any need for a new national court.5 9 He believes that such a change
in the structure of the federal judiciary cannot be justified, at least
unless and until available alternatives for better management of
court work loads-such as abolition of requirements for three-judge
courts-are tried and proved to be ineffective.6 0

Justice Douglas sees no need for an additional court. He made
that clear in March, 1974, early in the course of the Commission's
deliberations."' This was duly reported in the Commission's final
report, formally filed on June 20, 1975. Thereafter, on June 23,
1975, Mr. Justice Douglas wrote the Executive Director of the Com-
mission elaborating on his views and restating his much-publicized
comment that, far from finding his judicial duties onerous, his ex-
perience has been that "those inured to the system usually conclude
that . . . the total amount of work amounts to no more than four
days a week. '62

Justice Douglas' comments on the workload are prefaced with
the statement that "[tlhose who come to the Court from law prac-
tice, teaching law, or from a lower appellate court soon discover
that they have never been busier in their lives."63 Precisely what
makes it possible for "those inured to the system" to effect so dra-
matic a reduction in the time required for the discharge of their ju-
dicial obligations is an interesting question, but one which need not
detain us here.

Mr. Justice Douglas' most recent letter deserves careful read-
ing, because it ranges beyond the question of need to an analysis
of the potential for harm which he perceives in the proposal for cre-
ation of what he terms "the mini-court." Careful perusal of the ar-
guments presented, however, leads one to suspect that the recom-

58. Id.
59. Id. REPORT at 180.
60. Id.
61. See REPORT at 179.
62. Letter from Justice William 0. Douglas to A. Leo Levin, Execu-

tive Director, Commission on Revision of the Federal Court Appellate Sys-
tem, June 23, 1975, in REPORT at 179-80.

63. Id.
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mendation to which Justice Douglas is addressing himself is that of
the Freund Study Group, rather than to the very different pro-
posal of the Commission.64

A PERMANENT COURT OR A TEMPORARY COURT?

Several of the Justices have made specific reference to the de-
sirability of establishing the National Court of Appeals on a trial
basis, with its performance and its utility -to be assessed at the end
of a period specified in the original legislation.6 5 The Commission
declined, however, to recommend a "temporary, frankly experi-
mental, tribunal. '66 In assessing the significance of the disagree-
ment, however, it is important to recognize that every legislatively-
created court exists only at the pleasure of the Congress. The Com-
merce Court was in fact abolished, and its judges assigned for duty
elsewhere in the judicial system.67 Viewed from this perspective,
the essential dispute concerns burden of proof: shall the initiative
for change come from those who would favor continuation of a Na-
tional Court of Appeals, with a failure to act sufficing to terminate
the new court's existence, or shall the burden of initiating change
be imposed on those who would alter or abolish the experimental
structure? Nor is there substantial risk that inertia alone, the fail-
ure of -anyone to raise the question, will determine the fate of so

64. Compare REPORT OF THE STUDY GROUP ON THE CASELOAD OF THE SU-

PREME COURT 18-24 (December 1972) with REPORT at 30-39. The heart of
the difference between the two recommendations is that the Freund Group's
National Court screens petitions for certiorari and refers only the most re-
view-worthy to the Supreme Court, whereas with the Commission's na-
tional court, access to the Supreme Court would be retained with the Su-
preme Court referring to the national court only those cases which the Jus-
tices chose not to review themselves.

65. Letter from Chief Justice Warren E. Burger to Hon. Roman L.
Hruska, Chairman, Commission on Revision of the Federal Court Appellate
System, May 29, 1975, in REPORT at 175; Letter from Justice Byron R. White
to Hon. Roman L. Hruska, Chairman, Commission on Revision of the Fed-
eral Court Appellate System, June 9, 1975, in REPORT at 181 (need exists
to warrant creation of the new court "at least on a trial basis"); Letter
from Justice Harry A. Blackmun to Hon. Roman L. Hruska, Chairman,
Commission on Revision of Federal Court Appellate System, May 30, 1975,
in REPORT at 184-85. See also Hearings Before the Commission on Revision
of the Federal Court Appellate System, Second Phase, at 655 (statement
of Hon. Shirley M. Hufstedler), and Id. at 1166 (statement of Hon. Arlin
M. Adams); REPORT OF THE ABA SPECIAL COMMITE ON COORDINATION OF
JUDICIAL IMPROVEMENTS 6 (Feb. 1974).

66. REPORT at 31.
67. See F. FRANKFURTER AND J. LANDIS, THE BUSINESS OF THE SUPREME

COURT 162-73, 234 (1928). Of course, seven additional judges could always
be utilized in our court system. See REPORT at 63-64, for a discussion of
the extent to which courts are lacking in judicial manpower as a result,
e.g., of vacant judgeships and illness.
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important an institution as a National Court of Appeals. The Chief
Justice has recommended the creation of a continuing commission,
charged with examining the problems of the entire federal judicial
system and with reporting to the Congress concerning them.68 The
Commission endorsed this proposal and forwarded it to the Con-
gress.69 Implementation of this recommendation, coupled with the
understanding that evaluation of the functioning of a new and inno-
vative tribunal such as the national court must inevitably be among
the prime obligations of such a body, will insure review of its util-
ity.

There are, of course, other implications of creating a new court
on a trial basis, implications which served to dissuade the Commis-
sion. One relates to the selection of judges, a topic which is sepa-
rately considered in a later section of this article.70 Perhaps.most
important -are the psychological considerations, elusive, perhaps, but
important none the less in assessing the potential contribution of
a new institution. The matter was well put in the Commission's
report:

In our judgment the new court would be significantly
handicapped in performing its important function if its de-
cisions lacked the authority and credibility of an independ-
ent tribunal, the position of which was secured by a perma-
nent charter. To bring the National Court into existence
under sentence of death or dismemberment, however condi-
tional, would unnecessarily weaken the court's prospects
for gaining the confidence of other courts, of the bar, and of
the country at large.7'
In short, there is every reason to believe that, whether or not

created on a temporary basis, the new tribunal will establish itself
as an important, indeed an indispensable element of the federal ju-
dicial system. Should it fail to do so, the Congress has the power
and, indeed, the obligation to act, whether the original legislation
characterized the National Court of Appeals as experimental or,
acting in a more traditional pattern, provided it with a permanent
charter. The latter course, however, would make it possible for
the new court to achieve its potential with greater ease and effi-
ciency.

68. Letter from Chief Justice Warren E. Burger to Hon. Roman L.
Hruska, Chairman, Commission on Revision of the Federal Court Appellate
System, May 29, 1975, in RF'omr at 173.

69. REPORT at 67. See also S. 2763, 94th Cong. 1st Sess. (1975), designed
to implement the Commission's report.

70. See text at notes 72-81 infra.
71. REPoRT at 31-32.
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SELECTION OF THE JUDGES

Judical selection is, at best, a difficult and complex process, in-
volving the subtle interplay of diverse factors.72 Where the quest
is for greatness rather than mere adequacy, there is not even agree-
ment on what constitute the relevant considerations.7 3  We may
assume that the method of selection influences both the kind and
behavior of judges, but even this assumption has recently been char-
acterized as "yet unproven," 'although concededly widely held. 74

Whatever the subtleties and the variations in theory and in practice,
the federal pattern, insofar as it is relevant to the drafting of formal
statutory provisions, has been at once simple and well established:
appointment is by the President with confirmation by the Senate. 75

Absent unusual and compelling circumstances one would ex-
pect no serious effort to induce the Congress to depart from the
familiar in favor of untried alternatives. The creation of a totally
new national court, however, does present an unusual and compli-
cating feature: to empower one President to appoint the entire
membership of so important a tribunal, one whose judgments are
to constitute precedents of nation-wide effect, is said to grant too
much power to one man. The Senate, of course, has the prerogative
of withholding confirmation, a prerogative which may or may not
prove an effective counterbalance, depending perhaps on the par-
ticular political situation obtaining at the time.

The fact that it is a new court which is being created, to be in-
troduced full-blown into an existing system, has suggested for some
the desirability of limiting its membership to judges who have
'already served some specified number of years on one or another
of the courts of appeals.76 This would not only provide a reservoir

72. See, e.g., the section on selection and tenure in the chapter on
judges in D. NELSON. JUDICIAL ADMINISTRATION AND THE ADMINISTRATION OF
JUSTICE 698-733 (1974); Chase, Federal Judges: The Appointing Process,
51 MINN. L. REv. 185 (1966). SELECTED READINGS, JUDICIAL SELECTION AND
TENURE (G.R. Winters ed., rev. ed. 1973) includes a bibliography relevant
to the federal system at 240-41.

73. See Frankfurter, The Supreme Court in the Mirror of Justices, 105
U. PA. L. REv. 781 (1957) (focusing primarily on the significance of prior
judicial experience as a prerequisite for appointment to the Supreme
Court).

74. Wheeler and Whitcomb, The Literature of Court Administration,
1974 ARIZONA STATE L.J. 689, 696.

75. This traditional pattern is the one recommended by the Commis-
sion on Revision of the Federal Court Appellate System as the most desir-
able method for selection of the judges of the National Court of Appeals.
REPORT at 30.

76. See, e.g., Hearings Before the Commission on Revision of the Fed-
eral Court Appellate System, Second Phase, 755-56 (1975) (statement of
Hon. Harold Leventhal).
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of expertise, particularly important during a start-up period, but
would also go far to meet "the need for avoiding undue tension or
disruption of 'a delicate balance of relationship. ' '77 Phrased less
obliquely, a court of judges drawn from the circuits, particularly if
they served by designation rather than by Presidential appoint-
ment, would lessen the resentment felt by the present judges of the
courts of appeals against a new tribunal introduced above them in
the hierarchy - thus runs the argument. 78

There are, of course, alternatives to Presidential appointment.
Service by designation, either by appointment of the Chief Jus-
tice,79 or by the Panel on Multi-District Litigation,80 or by some
form of automatic selection based on seniority,81 is certainly possi-
ble. If service is to be by designation, it could be for an unlimited
period or for a specified number of years, fixed to assure what
would in effect be a pattern of rotation.

If we are indeed focusing on the start-up period, there is no rea-
son to insist that all seven members of the court be selected in pre-
cisely the same fashion. Thus, one could readily envision a statu-
tory provision empowering the President to appoint only the chief
judge of the National Court of Appeals or the chief judge and two
associates, with the remaining judges designated ,for service in some
other manner. Such a provision would be coupled with the author-
ity vested in a future President to make one or two additional ap-
pointments until such time as the court was at full strength, after
which normal procedures would apply. Indeed, the possible com-
binations and permutations seem almost limitless.

Precisely because the alternatives are so numerous and so
varied it is important to make clear the precise issue which the Con-
gress will face. The question is not whether some or 'all of the
judges should have had prior judicial experience within the federal
system; under any system it would be possible for the appointing
authority to select from this prestigious pool of superior manpower,
and it is hard to conceive of any President ignoring the availability
of this resource. Most certainly the question at this juncture is

77. Id. at 756.
78. Id. at 761.
79. Cf. 28 U.S.C. § 291 (1970) which provides that the Chief Justice

may make inter-circuit assignments of active judges.
80. Cf. 49 U.S.C. § 719(B) (1975) which directs the judicial panel on

multi-district litigation to appoint the members of the Special Court. Re-
gional Rail Reorganization Act of 1973. The members of the judicial panel
on multi-district litigation are themselves appointed by the Chief Justice.
28 U.S.C. § 1407(D) (1970).

81. See, e.g., Report of the Study Group on the Caseload of the Su-
preme Court 19 (Dec. 1972), which recommends automatic selection on -the
basis of both- seniority and juniority.
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not the selection of the particular individuals who shall serve. The
question which confronts the Congress is the precise nature of the
procedures and limitations which shall be written into the legisla-
tion creating the new court, either by way of special provision for
the start-up period or by way of requirements which shall continue
to be operative through the life of the court.

In essence, this is a political question, one on which the Con-
gress should be allowed to work its will. It is of the essence -that
the new court be comprised of judges of stature -and high quality.
There is no monopoly of method to assure this goal. One may be
confident that, once having recognized the importance of creating
a National Court of Appeals, the Congress will not be found want-
ing in providing for the selection of a bench commensurate in qual-
ity with the needs which the institution itself is designed to meet.

JURISDICTION OF THE NATIONAL COURT OF APPEALS

Simplicitly is the keynote of the proposed court's jurisdiction.
Under the Commission's proposal cases could be brought to the
court either by way of transfer from a regional court of appeals,
the Court of Claims, or the Court of Customs and Patent Appeals,
or by way of reference from the United States Supreme Court. The
governing provisions are so designed that an extra tier of appel-
late review would be avoided except in the rarest instance.

In the view of the Commission, transfer jurisdiction would cre-
ate a potential for added efficiency and economy, allowing for reso-
lution on a national basis of inter-circuit conflicts which had already
developed or of important issues of federal law appropriate for
prompt and definitive adjudication, subject always to Supreme
Court review. The utility of transfer jurisdiction as conceived by the
Commission is best illustrated by examples included in the Report:

(1) Suppose that a case turns on a narrow technical ques-
tion of tax law on which two circuits are already in conflict.
No decision by yet a third circuit court can resolve the is-
sue on a national basis. It would save time and expense in
the long run if the court of appeals were relieved of the
burden of decision and the case promptly transferred to the
National Court.
(2) In a case involving regulations promulgated under one
of the statutes concerned with protecting the environment,
the record may be long and complex; the issue may be one
which in the interest of efficient allocation of national re-
sources should be promptly resolved on a national basis;
and the plaintiff may be a public-interest organization with
a national constituency. Unless the case involves broad
policy questions which only the Supreme Court should re-
solve definitively, prompt transfer would both relieve the
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regional court of appeals and serve the national interest
without placing any additional burdens on the litigants.8 2

For transfer jurisdiction to accomplish the purposes for which
it is designed it is essential that it function smoothly and efficiently.
As the Commission itself recognized, neither under-utilization nor
over-utilization of transfer was critical; efficiency was. In the
words of the report:

what is crucial is that the motion practice occasioned by
transfer requests not consume any substantial amount of
judge time; that it not delay significantly the disposition of
individual cases; and that it not require elaborate adminis-
tration or "overhead." Achieving efficiency and dispatch
in the process is far more -important than precision in the
application of the criteria. Indeed, a wide range of discre-
tion can be tolerated in the operation of the transfer proc-
ess without threatening the success of the new court, but
extensive new burdens upon the judges or the litigants can-
not.

8 3

The Commission was confident that the mechanism for transfer
which would meet the stated criteria could be readily fashioned and
that the potential for gain envisioned from this head of jurisdiction
could be realized. That confidence was not shared in many quar-
ters.

A number of judges of the courts of appeal testified against the
inclusion of transfer jurisdiction.8 4 Some of the Justices of the Su-
preme Court expressed reservations concerning transfer jurisdic-
tion, and others were flatly opposed to it.85 Only Mr. Justice
Powell appeared to be in favor.86 Under -the circumstances, it is
open for the Congress to postpone implementation of this aspect of
the Commission's recommendation. Certainly, transfer is not inte-
gral to the basic proposal: the National Court of Appeals can make
,a significant contribution to the federal law and the national wel-
fare even if it were to receive its entire caseload by way of refer-
ence. Moreover, once the court is established and its initial period

82. REPORT at 35-36.
83. Id. at 36.
84. See, e.g., Hearing Before the Commission on Revision of the Fed-

eral Court Appellate System, Second Phase 697 (statement of Hon. Rug-
gero J. Aldisert): 906-07 (statement of The Honorable Donald P. Lay);
and 1216-17 (statement of Hon. George Edwards) (1975).

85. See, e.g., Letter from Justice Byron R. White to Hon. Roman L.
Hruska, Chairman, Commission on Revision of the Federal Court Appellate
System, June 9, 1975, in REPORT at 187.

86. Letter from Justice Lewis F. Powell, Jr., to Hon. Roman L. Hruska,
Chairman, Commission on Revision of the Federal Court Appellate System,
June 10, 1975, in REPORT at 185-86.
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of adjustment is completed, the experience thus gained may shed
useful light on how best to implement the Commission's proposal
for transfer. Nor is the question likely to be ignored by default.
If a continuing commission on the federal judiciary is established,8 7

it could be expected to evaluate the functioning -of the national
court not only in terms of the work it was already doing, but also
in terms of the additional good it could provide.

Reference jurisdiction, on the other hand, is of the essence of
the Commission's proposal. Moreover, not one Justice of the Su-
preme Court has expressed concern about the operation of this
head of the court's jurisdiction.8 8 To the contrary, even some of the
dissenters on the issue of present need for the new court have taken
occasion to make clear that, in their view, the proposed reference
jurisdiction would impose no undesirable burden on the Justices of
the Supreme Court.8 9

Under the proposal of the Commission as it finally evolved,00

reference jurisdiction would allow the Supreme Court a variety of
options. Once the Court had determined to deny certiorari, unless
some affirmative reason appeared not to allow the National Court
of Appeals to hear and decide the issue, it would be open to the Su-
preme Court to refer the case, leaving it for the judges of the na-
tional court to determine for themselves whether the issue was one
deserving of plenary consideration and adjudication. Under this
procedure, referred to as open-ended reference, the Supreme Court
might well choose to send hundreds, even thousands, of cases to
the national court for appropriate disposition.9 1 There would be no

87. See REPORT at 67.
88. Justice Brennan, in expressing his views to the Commission, stated

that he did not perceive any reasons indicating that the proposed reference
jurisdiction would be unworkable. REPORT at 180. To similar effect are
the remarks of Justice Marshall, who said:

Last November, Dean Griswold made a proposal that, it seems to
me, incorporates some of the better parts of the Hruska plan with-
out its weaker points. He, too, recommends the creation of a Na-
tional Court of Appeals, but his court would only take cases on
reference from the Supreme Court. This, according to Dean Gris-
wold, would permit the Court to supplement its current production
with more nationwide decisions, particularly in certain nonconstitu-
tional areas such as tax, patent, antitrust, and administrative law.
This might be a good move, and the plan certainly deserved serious
consideration ....

Address of Justice Thurgood Marshall, May 1, 1975, in REPORT at 183.
89. REPORT at 180 (views of Justice Stewart).
90. The recommendation of the Commission in its final report departs

in this regard from the tentative recommendations contained in the prelim-
inary report issued by the Commission in April, 1975. As originally con-
ceived in April, the national court would have been required to decide on
the merits all cases referred to it by the Supreme Court.

91. REPORT at 32.
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need for the Justices of the Supreme Court to determine whether
an asserted inter-circuit conflict was a true conflict, whether a
lower court decision in favor or against the validity of a patent was
in fact a serious departure from settled law, or whether an unre-
solved technical question of statutory interpretation was ripe for
decision on a national basis. These are questions appropriately left
for the national court.

In some situations the Supreme Court may choose to refer a
case to the national court, specifying that the action should be heard
and decided on the merits. 92 This course, too, would be open to the
Court and would appropriately be utilized where it was clear to the
Justices that an inter-circuit conflict required resolution, but did
not require resolution by the Supreme Court. Finally, wherever
the Congress had specified a right of appeal, as distinguished from
certiorari, reference to the national court would carry with it the
obligation on the part of that court to render 'a decision on the mer-
its. 98

Every case decided by the National Court of Appeals would be
subject to Supreme Court review on petition for certiorari. 94 That
the Supreme Court itself had earlier considered the cause appro-
priate for -decision by .the national court would not preclude subse-
quent review. No matter how infrequently utilized, this residual
power is an essential element of the Commission's proposal. Noth-
ing less can assure the ultimate authority of our one Supreme
Court.

CONCLUSION

The Commission on Revision of the Federal Court Appellate
System is not the first to point to the lack of adequate 'appellate
capacity for declaration of the national law and to call for creation
of a new court. On the contrary, it is the fourth body to come to
this conclusion within the past few years: there was the Study
Group on the Caseload of Supreme Court, appointed under the aegis
of the Federal Judicial Center, which reported in 1972;95 the Ad-

92. Id.
93. The National Court of Appeals would, of course, consider such is-

sues as standing, justiciability, and mootness. In this sense, they might dis-
pose of any case "not on the merits."

94. REPORT at 38-39. However, if the Supreme Court denies certiorari
and refers a case to the national court under open-ended reference, and the
national court decides not to grant review, then there is no right to petition
the Supreme Court for review of the national court's decision not to grant
certiorari.

95. REPORT OF THE STUDY GROUP ox THE CASELOAD OF THE SUPREME

COURT 18-24 (December 1972).
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visory Council for Appellate Justice, which reported in 1974; 91 and
the American Bar Association, acting at its 1974 mid-winter meet-
ing.97 Moreover, their work was foreshadowed by the prestigious
American Bar Foundation report on Accommodating the Workload
of the United States Courts of Appeals, filed in 1968.98 Most re-
cently, the Board of the American Judicature Society, in a resolu-
'tion adopted in August, 1975, concurred in the need for and ex-
pressed its support of the concept of a National Court of Appeals,
and further expressed its support, in principle, of the Commission's
proposals.9 9

It is, of course, to the Congress that the Constitution has en-
trusted the decision of whether to create a new court, of shaping
its structure and of defining its jurisdiction. Issues of this type in-
evitably raise a plethora of technical questions concerning which
reasonable men may be expected to differ. Whatever differences
may emerge in the resolution of these questions it is important to
keep firmly in mind the ultimate goal: enhancing the quality of
justice in our society. Only by assuring the ability of the federal
court system to meet the burgeoning demands being made upon it
can we hope to achieve that goal.

96. ADVISORY COUNCIL FOR APPELLATE JUSTICE, RECOMMENDATIONS FOR
IMPROVING THE FEDERAL INTERMEDIATE APPELLATE SYSTEM (January 19, 1974).

97. REPORT OF THE A.B.A. SPECIAL COMMITTEE ON COORDINATION OF JUDI-
CIAL IMPROVEMENTS (February 1974), presenting a resolution approved by
the A.B.A. House of Delegates at the mid-winter 1974 meeting, 60 A.B.A.J.
453 (1974).

98. AMERICAN BAR FOUNDATION, ACCOMMODATING THE WORKLOAD OF THE

UNITED STATES COURTS OF APPEALS 6-9 (1968).
99. See 59 JUDICATURE 153 (1975).
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