
PARTNERSHIP INTERESTS AS SECURITIES:
AN ALICE IN WONDERLAND TOUR

GREGORY DuBois ERWIN*

The Hatter opened his eyes
very wide hearing this; but all
he said was "Why is a raven like
a writing desk?"

"I'm glad they've begun ask-
ing riddles. I believe I can guess
that," she added aloud.

"Do you mean that you think
you can find out the answer to
it?" said the March Hare.

"Exactly so," said Alice.

"Have you guessed the riddle
yet?" the Hatter said, turning to
Alice again.

"No, I give it up," Alice re-
plied. "What's the answer?"

"I haven't the slightest idea,"
said the Hatter.

"Nor I," said the March Hare.
-The Mad Hatter's Riddle
from Alice in Wonderland

INTRODUCTION

Every sale of a security which takes place in Nebraska must
be registered under the Securities Act of Nebraska,' unless an
exemption from registration is available.2 There is, for example,
a limited exemption from registration where offers to sell are
extended to no more than ten persons during any twelve-month
period,3 but this exemption is difficult to use in practice because
every time an offer is made and turned down, one of the ten per-
mitted offers is lost.4 A special exemption for ventures in the
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1. NEB. REV. STAT. §§ 8-1101 to 8-1124 (Reissue 1974).
2. NEB. REV. STAT. § 8-1104 (Reissue 1974).
3. NEB. REV. STAT. § 8-1111(9) (Cum. Supp. 1974) (subject to certain

limitations).
4. As to what constitutes an offer, see generally 2 S. GOLDBERG, PHI-
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organizational stage permits offers to sell to be extended to an
unlimited number of persons, provided that there are not more
than ten actual investors.5

The Nebraska securities laws are extraordinarily restrictive,
however, in the number of transactions which are permitted to
escape registration. Perhaps because of the restrictive nature of
the law, the Nebraska legislature adopted an amendment to the
state securities law in 1965 excluding from the application of the
act "bona fide" general and limited partnership interests which are
nontransferable.6

It is the purpose of this article to examine what a bona fide
partnership interest is, and under what circumstances a partnership
interest may escape the registration requirements of the Securities
Act of Nebraska.

The riddle, "When is a partnership like a security?" has escaped
solution for a half a century. In 1922, the Attorney General of
Nebraska adopted an opinion on the subject.7  Since that time the
courts and the commentators have developed more definitive guide-
lines than the Mad Hatter or the March Hare would have provided,
but there is still no concise answer.

Partnerships are not explicitly included within the statutory
definition of "securities" under federal law," and under federal law
they may or may not be deemed to be securities, depending upon the
circumstances.9 Over the years, the concept of the "true" or "bona
fide" partnership has emerged. In general, true or bona fide
partnerships are not securities when taken by themselves, 10 but
when viewed in conjunction with other arrangements, they may

VATE PLACEMENTS AND RESTRICTED SECUrRITIES § 2.3 (b), 2-13 to 2-17 (Clark,
Boardman Securities Law Series 1972) [hereinafter cited as GOLDBERG];
4. L. Loss, SECURITIES REGULATIONS 2632, n. 48a (Supp. 1969) [hereinafter
cited as 4 Loss]; SEC Securities Act Release Nos. 4552 (Nov. 6, 1962), 285
(Jan. 24, 1935).

5. NEB. REV. STAT. §§ 8-1111 (10) (Cum. Supp. 1974) (exemption for
the offers, subject to certain limitations), 8-1111 (9) (Cum. Supp. 1974) (ex-
emption for the sales, subject to certain limitations).

6. NEB. REv. STAT. § 8-1101(12) (Cum. Supp. 1974).
7. NEB. ATT'Y GEN. OPin. p. 163 (1921-22).
8. Securities Act of 1933 § 2(1), 15 U.S.C. § 77b(1) (1970); Securities

Exchange Act of 1934 § 3(10), 15 U.S.C. § 78c(10) (1970).
9. See, e.g., Hirsch v. duPont, 396 F. Supp. 1214 (S.D.N.Y. 1975), hold-

ing that certain partnership interests were securities, while others were not.
10. Farnsworth v. Nevada-Cal. Management, Ltd., 188 Cal. App. 2d

382, 389, 10 Cal. Rptr. 531, 535 (1961); 1 L. Loss, SECURITIES REGULATIONS
503-04 (2d ed. 1961) [hereinafter cited as 1 Loss], 4 Loss at 2550; 3 H.
BLOOMENTHAL, SECURITIES AND FEDERAL CORPORATE LAW § 2.12(1) (1972);
[hereinafter cited as BLOOMENTHAL]; 1 A. BROMBERG, SECURITIES LAW:
FRAUD § 4.6 (330-33) (1971) [hereinafter cited as BROMBERG].
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constitute investment contracts or other types of securities, and
their bona fide nature may be destroyed.1 1

The concept of the bona fide partnership was first codified into
a state securities law by California, which, like Nebraska, exempts
nontransferable bona fide partnership interests from some of its
provisions.1 2  If California law and California cases seem to be
discussed quite extensively in this article, the reason is that Cali-
fornia is the only other state with a specific statutory reference to
nontransferable bona fide partnerships; thus, to the extent that a

state or federal court seeks to construe Nebraska law, the California
cases are likely to be influential. 3

The number of securities offerings involving partnerships has
been on the increase. Oil and mining partnerships have been
around for years,1 4 but they have more recently been joined by
partnerships of many other kinds. The first big syndication of
partnership interests in real estate was registered with the Securi-
ties and Exchange Commission in 1968," and it has been followed
by hundreds of others ranging from single apartment houses to
mammoth land development programs.' 6 The first publicly held
cattle herds were registered in 1970,17 and there is at least one
public chicken flock.' 8 Even if the "tax shelter" aspects of some
of these partnerships are eliminated by Congress, the partnership
will have established itself as a valuable vehicle for the conduct

11. See text at notes 95 et seq. infra.
12. CAL. CORP. CODE § 25102(f) (West Supp. 1975).
13. The Securities Act of Nebraska is to be construed so as to achieve

uniformity with related federal legislation and the securities laws of other
states.

14. 1 Loss at 478-82; Hartley, Oil and Gas Securities, 19 BAYLOR L. REV.
449 (1967); Bonjorni, Nebraska Blue Sky Law and Oil and Gas Interests,
37 NEB. L. REv. 383 (1958).

15. Jasmin Groves Co. (Prospectus dated Nov. 20, 1968). Jasmin
Groves raised $7,200,000 for the purchase of 5,880 acres in California. It
was soon followed by other big land syndications. See, e.g., Tucker Land
Company (Prospectus dated Dec. 4, 1969) and Treecrop Company (Prospec-
tus dated Dec. 19, 1969).

16. See Augustine and Hrusoff, The Public Real Estate Limited Part-
nership, 27 Bus. LAW. 615 (1972).

17. Western Beef Cattle Funds, Inc. Cattle Feeding Programs (Pro-
spectus dated Nov. 1970), Alvarado Cattle Feeders (Prospectus dated Nov.
1970). Like the land partnerships, the cattle partnerships began in Califor-
nia. Actually, widely held cattle ventures had been around for some time,
but on an unregistered basis. See Rowland, More City Investors Profit from
Cattle They've Never Seen, Wall St. J., Sept. 28, 1959, at 1, col. 4.

18. National Farming Program/1972 (Preliminary Prospectus dated
Oct. 24, 1972). "A Limited Partnership formed to engage in an agricultural
business limited to activities in connection with the production and sale of
shell eggs." Id.
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of certain types of businesses because it still avoids one level of
taxation.19 In light of this, a former 'Chairman of the Securities
and Exchange Commission has predicted the evolution of new
market systems in partnership interests °.2

Securities law can be a hall of mirrors, where exemptions which
appear clearly available are not, and where words do not mean
what they seem to mean. This article takes us on a tour through
one of the looking glasses in our hall of mirrors. It takes us into the
wonderland world of the regulation of the offer and sale of part-
nership interests by Nebraska and federal securities laws. Before
commencing the tour, however, it is appropriate to first take a brief
look at the question of when federal laws apply.

APPLICATION OF FEDERAL LAW TO
PRIVATE AND INTRASTATE TRANSACTIONS

GENERAL-THE ANTI-FRAUD AND FULL DISCLOSURE PROVISIONS

Income taxes are levied upon "all income from whatever source
derived, unless excluded by law.' '2 1 Similarly, the federal securi-
ties laws regulate all sales of, offers to sell, purchases of, and offers
to purchase securities, unless excluded by law.22  The only

19. The profits accrue and are taxed directly to the partners in the
year earned, INT. REV. COnE of 1954 § 701, and need not be taxed first to
the corporation, INT. REV. CODE of 1954 § 11, and then again to the owners
when removed as dividends, INT. REV. CODE of 1954 § 301 (c).

20. 72-218 Securities and Exchange Commission News Digest 1 (Nov.
15, 1972), quoting speech of William J. Casey to National Association of
Real Estate Boards, Honolulu, Hawaii, Nov. 13, 1972.

21. Treas. Reg. § 1.61-1 (1960).
22. Rule 10b-5 of the Securities and Exchange Commission begins: "It

shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails, or of any
facility of any national securities exchange," to do certain acts. 17 CFR
§ 240.10b-5. Thus, all that is necessary for jurisdiction is to establish one
of the three elements: interstate commerce, use of the mails, or a transac-
tion on a securities exchange. The main anti-fraud provisions of the securi-
ties laws are sections 11, 12(2) and 17 of the Securities Act of 1933, 15 U.S.C.
§§ 77k, 771(2) and 77q, (1970) and sections 9, 10, 14(e), 15(c) and 18 of
the Securities Exchange Act of 1934, 15 U.S.C. §§ 78h, 78i, 78n(e), 78o(c)
and 78r (1970). The main anti-fraud provisions under the Uniform Securi-
ties Act are §§ 101 and 410. See Securities Act of Nebraska §§ 2, 18(1),
NEB. REV. STAT. §§ 8-1102 (Reissue 1974) and 8-1118(1) (Cum. Supp. 1974).
Section 101 of the Uniform Securities Act begins "It is unlawful for any
person, in connection with the offer, sale or purchase of any security, di-
rectly or indirectly," to do certain acts. As with the federal law, there are
no exemptions. A federal court presented with "a single cause of action"
based upon both state and federal securities laws has jurisdiction to dispose
of the case on the state ground, even though the federal violation is not
established, as long as the federal question averred is not "plainly wanting
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requirement is that the offer, sale, or purchase be made by the use
of the mails or an instrumentality of interstate commerce 23 (which
includes a local telephone call).24

There are exemptions available from the registration provisions
of the federal securities laws.25 The exemptions are strictly con-
strued,26 and the burden of proof is upon the person seeking to
rely upon them. 27  However, there are no exemptions from the

in substance." 2 L. Loss, SEcunRrEs REGULATION 1006 (2d ed. 1961) [here-
inafter cited as 2 Loss]. See generally 2 Loss at 1006-15, 5 L. Loss,
SECURITIES REGULATION 2960-79 (Supp. 1969) [hereinafter cited as 5 Loss].

23. Any use of the mails will suffice, even if it is incidental. It is
not necessary that the offer be made by mail, that the securities be mailed,
or that any fraudulent or misleading statement be made in the material
mailed. Stevens v. Vowell, 343 F.2d 374 (10th Cir. 1965).

24. Myzel v. Fields, 386 F.2d 718 (8th Cir. 1967), cert. denied, 390 U.S.
951 (1968); Lawrence v. S.E.C., 398 F.2d 276, 279 n.2 (1st Cir. 1968); Brede-
hoeft v. Cornell, 260 F. Supp. 557 (Ore. 1966); Lennerth v. Mendenhall, 234
F. Supp. 59 (N.D. Ohio 1964); Nemitz v. Cunny, 221 F. Supp. 571 (N.D.
Ill. 1963); contra, Burke v. Triple A. Machine Shop, Inc., 438 F.2d 978 (9th
Cir. 1971); Rosen v. Albern Color Research, Inc., 218 F. Supp. 473 (E.D.
Pa. 1963). See 3 BROMBERG § 11.2, at 245-46 (1971); 4 Loss at 2316; 6 L.
Loss, SEcuRITIs REULATiON 3747-48 (Supp. 1969) [hereinafter cited as 6
Loss]; 38 N.Y.U. L. REV. 585 (1963); 5 B.C. IND. & COM. L. REV. 466 (1964);
62 MICH. L. REv. 1080 (1964). It has been held unnecessary to show that
the telephone was used to communicate actual fraudulent statements or
misrepresentations; the calls may be entirely incidental to any alleged vio-
lations of the securities laws. Reube v. Pharmacodynamics, Inc., 348 F.
Supp. 900 (E.D. Pa. 1973). Cf. Stevens v. Vowell, 343 F.2d 374 (10th Cir.
1965).

25. See generally, 1 Loss at 455 et seq.
26. Tcherepnin v. Knight, 389 U.S. 332 (1967). Securities legislation

is to be construed not technically and restrictively, but flexibly to effectuate
its remedial purposes. Affiliated Ute Citizens v. United States, 406 U.S. 128,
151 (1970), citing S.E.C. v. Capital Gainei "Research Bureau, 375 U.S. 180
(1963).

27. S.E.C. v. Ralston Purina Co., 346 U.S. 119 (1953); Strahan v. Ped-
roni, 387 F.2d 730 (5th Cir. 1967); S.E.C. v. Van Horn, 371 F.2d 181 (7th
Cir. 1966); Capital Funds, Inc. v. S.E.C., 348 F.2d 582 (8th Cir. 1961); Rheem
Mfg. Co. v. Rheem, 295 F.2d 473 (9th Cir. 1961). The same approach is
taken under the Uniform Securities Act, which provides: "In any proceed-
ing under this act, the burden of proving an exemption or any exception
from a definition is upon the person claiming it." UNIFORM SEcURrrns ACT
§ 402(d), NEE. REV. STAT. § 8-1121 (Cum. Supp. 1974). Not only is the bur-
den of proving the exemption on the defendant, but the burden of pleading
the exemption as well, so that the plaintiff need not negate the exemptions
in his pleading. Edwards v. U.S., 312 U.S. 473 (1941); 1 Loss at 712-13.
There are many cases in which the defendant failed to introduce evidence
necessary to establish various elements of the defense. This could be due
to the fact that there is no evidence available, or it could be due to ignor-
ance on the part of counsel as to what the essential elements are. Lively
v. Hirschfeld, 440 F.2d 631 (10th Cir. 1971) [hereinafter cited as Lively]
(private offering exemption lost because defendants failed to introduce evi-
dence that all purchasers were persons of exceptional business experience,
and had regular access to the records of the corporation); S.E.C. v. Conti-
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anti-fraud and full disclosure provisions of the federal securities
laws. 28  These sections may be violated by selling or offering to
sell, or purchasing or offering to purchase, a security by means of
a misstatement of a material fact or a failure to disclose a material
fact.29

If the mails or the telephone are utilized, then the securities
laws regulate: the sale of stock in closely held corporations; 30 the
private sale of a business; 31 the offer of a stock option as an induce-
ment to an employee to join a corporation's executive staff; 32 the

nental Tobacco Co., 463 F.2d 137 (5th Cir. 1972) [hereinafter cited as Conti-
nental Tobacco Co.] (private offering exemption lost because defendants
had a duty to present evidence that there were no offerees other than those
described by plaintiff S.E.C.).

28. See 3 BLOOMENTHAL at § 1.02(5); 1 Loss at 710; Thiele v. Shields,
131 F. Supp. 416 (S.D.N.Y. 1955). Thus, it is a violation of the Securities
Act of 1933 for any person to sell even a government bond in interstate
commerce by means of a material misstatement or omission. None of the
1933 or 1934 Act exemptions affect Rule lOb-5. 1 BROMBERG at §§ 2.4(3),
4.6(319). Notes of a maturity of nine months or less are excluded from
the definition of "security" under the 1934 Act, but are nevertheless subject
to the provisions of this section when sold as investments. Sanders v. John
Nuveen & Co., 463 F.2d 1075 (7th Cir. 1972); 1 BROMBERG at § 4.6(317).

29. If material facts are withheld, proof of reliance is not necessary.
"All that is necessary is that the facts withheld be material in the sense
that a reasonable investor might have considered them important in the
making of this decision." Affiliated Ute Citizens v. United States, 406 U.S.
128, 153-54 (1970). See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384
(1970); Chasins v. Smith, Barney & Co., 438 F.2d 1167, 1171 (2d Cir. 1970);
S.E.C. v. Texas Gulf Sulphur Co., 401 F.2d 833, 849 (2d Cir. 1968); 6 Loss
at 3876-80 (Supp. 1969); 2 BROMBERG at § 8.6(1). The question of what is
material has been the subject of a great amount of litigation and commen-
tary. See 2 BROMBERG at §§ 8.2-8.3. It is clear that if adequate evidence
of misstatements or nondisclosures and use of the mails or instrumentalities
of interstate commerce can be developed by way of pretrial discovery, the
plaintiffs are entitled to summary judgment. Reube v. Pharmacodynamics,
Inc., 348 F. Supp. 900 (E.D. Pa. 1973).

30. See, e.g., Schine v. Schine, 250 F. Supp. 822 (S.D.N.Y. 1966) and
cases therein cited.

31. Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6
(1971); Young v. Taylor, 466 F.2d 1329 (10th Cir. 1972) (private sale of
an office building and two automobiles). In MacAndrews & Forbes Co.
v. American Barmag Corp., 339 F. Supp. 1401 (S.C. 1972), plaintiff issued
bills of exchange for the purchase of machinery. It was alleged that fraud-
ulent misrepresentations had been made by defendant concerning the qual-
ity of the machinery, and a cause of action under the anti-fraud provisions
of the securities laws was sustained.

32. Where an option is granted gratuitously by an employer to an em-
ployee without consideration, it may be that there is no sale until the em-
ployee exercises the option, but the rule is otherwise where an option is
held out as an inducement to enter into an employment contract, or where
other elements of consideration are involved. Collins v. Rukin, 342 F. Supp.
1282 (Mass. 1972); Globus, Inc. v. Jaroff, 271 F. Supp. 378 (S.D.N.Y. 1967);
S.E.C. v. Texas Gulf Sulphur Co., 258 F. Supp. 262, 290 (S.D.N.Y. 1966),
afI'd 401 F.2d 833 (2d Cir. 1968); 1 Loss at 516 n.177.
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sale of office space in a condominium office building as an invest-
ment;3 3 the issue of promissory notes by individuals;8 4 or a trans-
action between family members. 35 The "private offering" exemp-
tion3

6 or the "intrastate offering"37 exemption may be pleaded and
proved, and if available, no registration statement need be filed
with the Commission regardless of whether the telephone or mails
are utilized. These exemptions are not available, however, as a
defense to the anti-fraud claims, 38 and, if the telphone or mails are

33. SEC Securities Act Release No. 5349 (Jan. 10, 1973).
34. Frank v. United States, 384 F.2d 276 (10th Cir. 1967); Llanos v.

United States, 206 F.2d 852 (9th Cir. 1953), cert. denied, 346 U.S. 923 (1954);
S.E.C. v. Gulf Intercontinental Finance Corp., 223 F. Supp. 987 (S.D. Fla.
1963); S.E.C. v. Addison, 194 F. Supp. 709 (N.D. Tex. 1961); S.E.C. v. Vanco,
Inc., 166 F. Supp. 422 (N.J. 1958), aff'd 283 F.2d 304 (3d Cir. 1960); cf. S.E.C.
v. Los Angeles Trust Deed & Mortgage Exchange, 186 F. Supp. 830. (S.D.
Cal. 1960), aff'd, 285 F.2d 162 (9th Cir. 1960), cert. denied, 366 U.S. 919
(1961) (sale of discounted, negotiable promissory notes secured by real es-
tate trust deeds and mortgages). These cases involve notes which were
offered to many people. Professor Loss has argued that a literal reading
of the statute would include a transaction whereby a borrower obtains a
bank loan by fraud and the use of the mails, but that it could be argued
on the other hand that Congress would have been more explicit if it had
intended to provide a federal civil remedy in the context of the ordinary
promissory note. 1 Loss at 546.

35. An I.O.U. is an "evidence of indebtedness," which is specifically
included within the definition of "security." Nothing so formal as an I.O.U.
is required, however, since a "security" may be in the form of an oral un-
derstanding. Collins v. Rukin, 342 F. Supp. 1282 (Mass. 1972) (dictum),
citing S.E.C. v. Addison, 194 F. Supp. 709 (N.D. Tex. 1961).

36. Securities Act of 1933, § 4, 15 U.S.C. § 77d provides, in part:
The provisions of section 77e [registration requirements]...
shall not apply to

(2) transactions by an issuer not involving any public offering.
37. Securities Act of 1933, § 3, 15 U.S.C. § 77c (1970) provides, in part:
(a) Except as hereinafter expressly provided, the provisions of
this subchapter shall not apply to any of the following classes of
securities:

(ii) Any security which is a part of an issue offered and sold
only to persons resident within a single State or Territory, where
the issuer of such security is a person resident and doing busi-
ness within or, if a corporation, incorporated by and doing busi-
ness within, such State or Territory.
38. By its terms, the private offering exemption provided by § 4(2)

of the Securities Act of 1933 is an exemption only from the registration pro-
visions. Similarly, the intrastate offering exemption provided by § 3 (a)
(11) of the Act is not good against a § 12(2) claim, because such Section
applies to any person who "offers or sells a security (whether or not ex-
empted by the provisions of section 77c of this title [§ 3], other than para-
graph (2) of subsection (a) of said section [governmental and bank securi-
ties]), by the use of . . . [interstate commerce] . . . ." Securities Act of
1933, § 12, 15 U.S.C. § 771 (1970) (emphasis added). Similarly, Section
17(c) of the Act provides, "The exemptions provided in Section 3 shall not
apply to the provisions of this Section." 15 U.S.C. 77q (1970). These ex-
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used, a valid federal cause of action would be stated if there has
been a misstatement of a material fact or failure to disclose a mate-
rial fact.

FEDERAL PRIVATE OFFERING EXEMPTION

As mentioned, the "private offering" exemption in Nebraska is
limited to the making of ten offers to sell in any twelve-month
period,3 9 or, in the case of a new venture, an unlimited number
of offers accompanied by not more than ten sales.40 Under federal
law, an unlimited number of offers may be extended and up to
thirty-five sales may be made under Securities and Exchange
Commission Rule 146,'4 1 provided that all the persons to whom
offers are made are known in advance to be sophisticated,42 all
offerees are provided substantially all of the information a registra-
tion statement filed under the Securities Act of 1933 would make
available,43 and numerous other conditions are met.4 4

Rule 146 is highly complex,45 but there is a simpler rule, Rule
240,46 for small offerings. Rule 240 is available if the issuer and
all of its affiliated business ventures have no more than 100 security
holders,47 the proposed sales, together with all sales of securities
made during the immediately preceding twelve months, do not
exceed $100,000 in amount,48 and certain other conditions are
met.

4 9

There is also a statutory private placement exemption avail-
able, which is not dependent upon any Securities and Exchange

emptions are not found in the Securities Exchange Act of 1934, and are
therefore not good against the anti-fraud'sections of that statute. See note
29 supra.

39. NEB. REv. STAT. § 8-1111(9) (Curn. Supp. 1974).
40. Id. at subsection (10).
41. 17 C.F.R. § 230.146 (1974). As to the numbers limitation, see §

230.146 (g) (1). Where large individual investments are involved, more than
35 sales may be made in some cases. § 230.146 (g) (2) (i) (d).

42. Id. at subsection (d).
43. Id. at subsection (e).
44. See generally Green and Wittner, Private Placements of Securities

Under Rule 146, 21 PRAc. LAw. 9 (1975).
45. Id. This article contains no less than sixteen data sheets, check

lists, questionnaires and other forml to be used in connection with a Rule
146 offering.

46. 17 C.F.R. § 230.240 (1975).
47. Id. at subsection (f).
48. Id. at subsection (e).
49. Among other things, there must be full disclosure in order to com-

ply with S.E.C. Rule lOb-5. Rule 240 also contains restrictions on commis-
sions, restrictions on advertising, restrictions on resale, and requires a notice
of sale to be filed with the S.E.C. in some cases. Id.
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Commission rule. 0 The parameters of the statutory private offer-
ing exemption have been discussed in four recent decisions of the
Courts of Appeals, each reversing District Court decisions which
had found the exemption to be available.5 ' Some courts have held
that to establish the statutory exemption, offerees must possess the
same information which would be contained in a registration state-
ment,52 and must be persons of exceptional business experience and
skill fully capable of evaluating the information.5 3 If the offering
is being made to a diverse and unrelated group, then it is more
likely to be viewed as public than if it is confined to a small and
more specific group of persons.54  Securities and Exchange Com-
mission releases make it clear that specific technical matters of
securities law must be explained to the offeree, and that he must
be informed in advance that his stock will carry a restricted trans-
fer legend and will be the subject of stop-transfer orders. 55

The old rule of thumb that an offering directed to not more
than twenty-five persons will be considered to be a private offer-
ing for Securities and Exchange Commission enforcement purposes
is incorrect by today's standards."

FEDERAL EXEMPTION FOR INTRASTATE OFFERINGS

Under some circumstances, offerings which are wholly confined

50. 15 U.S.C. § 77d (1970).
51. Lively; Hill York Corp. v. American Int'l Franchises, Inc., 448 F.2d

680 (5th Cir. 1971) [hereinafter cited as Hill York Corp.]; Henderson v.
Hayden, Stone, Inc., 461 F.2d 1069 (5th Cir. 1972) [hereinafter cited as
Henderson]; Continental Tobacco Co.

52. Continental Tobacco Co. at 160; Hill York Corp. at 1090-91; Hen-
derson at 1072. The standard may also be met by showing that the pur-
chasers occupy "a position where they have regular access to all the inf6r-
mation and records which would show the potential for the corporation."
Lively at 633 (emphasis added). Continental Tobacco at 160 makes it clear
that simply making the information available to purchasers is not sufficient,
even if they sign a statement that they do not desire any more information.

53. Lively at 633; Hill York Corp. at 690-91; Henderson at 1072; Con-
tinental Tobacco Co. at 161.

54. Hill York Corp. at 688; Continental Tobacco Co. at 159.
55. SEC Securities Act Release No. 5226, SEC Securities Exchange Act

Release No. 9444 (Jan. 10, 1972).
56. The 1961 edition of Loss said "It seems relatively safe to assume

that an offering to not more than some twenty-five persons will be consid-
ered exempt-at least so far as the Commission intervention as distinct from
civil liability under § 12(1) is concerned. . . ." 1 Loss at 664. The 1969
supplement to Loss deleted this language and substituted: ". . . one can
no longer assume as a practical matter that an offering to not more than
some twenty-five persons (or any lesser number) will be considered ex-
empt even so far as Commission intervention as distinct from civil liability
under § 12(1) is concerned." 4 Loss at 2644. The inappropriateness of the
"twenty-five persons" test has recently been underscored by the Commis-
sion. SEC Securities Act Release No. 5336 (Nov. 28, 1972).

[Vol. 9
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to a single state are exempt from federal securities law registration
provisions,57 although they are still subject to the anti-fraud and
full disclosure provisions.58 The intrastate offering exemption is
a statutory exemption,59 although Securities and Exchange Com-
mission Rule 147 establishes general guidelines.6 0

It has long been the rule that an intrastate offering can be
converted into an interstate offering subject to the federal registra-
tion requirements by making a single offer (whether or not fol-
lowed by a sale) to a resident of another state. The burden is upon
the defendant to show no such offer was made.61 The purchaser's
formal representation as to his place of residence is not to be relied
upon without more as establishing his actual place of residence,
and the exemption as to the entire offering can be lost by making
offers (whether or not coupled with sales) to temporary residents,62

such as students or personnel at a military base.

It had long been the rule that the exemption may be lost if
proceeds of the offering find their way into business ventures out-
side the state,63 and Rule 147 sets up more specific guidelines in
this regard. 4  In addition, the exemption may be lost if resales
are made to nonresidents before the securities have come to rest
in the hands of residents. 65 If the exemption is lost, it is lost as
to the entire offering, 66 and either a resident or a nonresident

57. The Securities Act of 1933 § 3(a) (11), 15 U.S.C. § 77(c) (a) (11)
(1970).

58. See text at notes 25-38 supra.
59. The Securities Act of 1933, § 3(a) (11), 15 U.S.C. § 77(c) (a) (11)

(1970).
60. 17 C.F.R. § 230.147 (1974).
61. SEC Securities Act Release Nos. 4434 (Dec. 6, 1941), 4877 (Aug.

8, 1967), and 5349 (Jan. 8, 1973). A Securities Act violation may be estab-
lished without evidence of offers to nonresidents if defendants fail to prove
such offers were not made. Whitehall Corp., 38 S.E.C. 259, 268-70 (1958);
4 Loss at 2678-79. Cf. S.E.C. v. McDonald Investment Co., 343 F. Supp.
343 (Minn. 1972); Continental Tobacco Co. at 161.

62. SEC Securities Act Release Nos. 5349 (Jan. 8, 1973), 4434 (Dec.
6, 1962); Whitehall Corp., 38 S.E.C. 259, 268-270 (1958).

63. SEC Securities Act Release Nos. 5349 (Jan. 8, 1973), 4434 (Dec.
6,1962); S.E.C. v. McDonald Investment Co., 343 F. Supp. 343 (Minn. 1972);
Chapman v. Dunn, 414 F.2d 153, 157 (6th Cir. 1969); S.E.C. v. Truckee,
Showboat, 157 F. Supp. 824, 825 (S.D. Cal. 1957).

64. 17 C.F.R. § 230.147 (1974).
65. SEC Securities Act Release Nos. 5349 (Jan. 8, 1973), 4434 (Dec.

6, 1972); Universal Service Corp., 37 S.E.C. 559, 560, 564 (1957); Professional
Investors Inc., 37 S.E.C. 173, 175-76 (1956).

66. SEC Securities Act Release Nos. 201 (July 30, 1934), 4434 (Dec.
6, 1962); Hillsborough Investment Corp. v. S.E.C., 276 F.2d 665 (1st Cir.
1960); S.E.C. v. Los Angeles Trust Deed & Mortgage Exch., 186 F. Supp.
830 (S.D. Cal. 1960).
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buyer may maintain an action for violation of the registration
provisions.

APPLICATION OF FEDERAL LAW TO NEBRASKA

PARTNERSHIP OFFERINGS

As will be discussed in this article, most partnership offerings
will be deemed to be offerings of securities for federal securities
law purposes. It is possible that an exemption may exist from
Nebraska law, if the offering is deemed to involve an offering of
bona fide nontransferable partnership interests, but this does not
mean that no securities law applies. The federal anti-fraud and
full disclosure provisions still apply, even if the offering is made
wholly within the State of Nebraska, and even if it is very limited
in nature.6 T  Further, the exemptions from federal securities
registration are very fragile, and can be easily lost, thereby
creating a dual violation of federal law.6 8

Accordingly, one who would seek to offer partnership interests
for sale in Nebraska without registration in reliance upon the
exemption for bona fide nontransferable partnership interests has
three hurdles to clear. First, he must be satisfied that what is being
offered is, in fact, a bona fide partnership interest meeting the cri-
teria of the Nebraska exemption; second, he must satisfy himself
that the federal anti-fraud and full disclosure requirements have
been met (whether or not the offering is to be registered), since
the offering will probably involve a security for federal law pur-
poses; and third, he must satisfy himself that there is an available
exemption from the registration requirements of the Securities Act
of 1933 so that a registration statement does not need to be filed
with the Securities and Exchange Commission prior to commencing
the offering.

The balance of this article is devoted to the first hurdle:
determining whether the offering involves a "bona fide" nontrans-
ferable partnership interest.

BONA FIDE PARTNERSHIPS

NECESSITY FOR REGULATION

Partnership is the oldest known form of business organization.
Partnerships conducted extensive trading operations during the
Renaissance, but their history can be traced back through classical

67. See text at note 28 supra.
68. See text at notes 39-66 supra.
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Greece and Rome, through ancient Babylonia, and into family and
clan activity that predates recorded history.69 Some modem
accounting partnerships operate with hundreds of partners, and
Lloyd's of London still writes its policies on what amounts to a

partnership basis.

Partnerships are versatile, and may engage in all the activities
corporations may engage in, including some that were traditionally
forbidden to the corporation-for example, law, medicine, account-
ing and dentistry. 0 A well-drafted partnership agreement can
imitate all important aspects of corporate existence,7 including
limited liability for all,7 2 and until 1969 partnerships could elect
to be taxed as corporations.7 3 Partnerships can issue most of the
securities corporations can issue, from simple bearer bonds to sub-
ordinated collateral equipment trust certificates.

A sweeping exemption for partnerships in state or federal
securities laws would open an exemption for any entrepreneur
desirous of avoiding regulation, and willing to do business on an
unincorporated rather than incorporated basis. Since partnerships
and "securities" are both business arrangements between two or
more people, and since the versatile partnership can successfully
imitate investment contracts and other noncorporate securities,
exemption of partnerships from securities laws would destroy the
effect of those laws. However, this is not to suggest that the securi-

69. See generally J. CRANE & A. BROMBERG, LAw OF PARTNERSHIP 10-
14 (1968). [hereinafter CRANE & BROMBERG].

70. Id. at 57-63. General partnerships may be organized "to carry on
a business for profit."- NE.B. REV. STAT. § 67-306 (Reissue 1971). "Business
includes every trade, occupation or profession." NEB. REV. STAT. § 67-302
(Reissue 1971). Limited partnerships, on the other hand, are generally pro-
hibited from engaging in certain specified activities, such as banking, insur-
ance or the professions. NEB. RFv. STAT. § 67-203 (Reissue 1971).

71. A corporate charter is a contract between the state and the corpo-
ration, between the corporation and the stockholders, and between the
stockholders and the state. BLACK'S LAW DIcIoNARY (Rev. 4th Ed. 1968).
No powers or rights are given to corporations by statute which are not al-
ready inherent in partnerships, except the right to use "corporation" or "in-
corporated" in the name.

72. Full limited liability can be achieved by forming a limited partner-
ship with a corporation as the sole general partner, and having all of the
operating personnel be employees of the corporation. See, CRANE & BROM-
BERG at 52-54, 147.

73. The old Subchapter R election, INT. REV. CODE of 1954 § 1361 for
a partnership to be taxed as a corporation was repealed effective January
1, 1969. The Internal Revenue Service can still tax partnerships as if they
were corporations, TREAS. REG. § 301.7701-3, (1960) but this determination is
made by the Service and the courts on a case-by-case basis, not at the elec-
tion of the taxpayer.
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ties laws should regulate the admission of partners to brokerage
firms, accounting firms or law firms.

STATUTORY PROVISIONS

Partnership interests are not securities, per se.74 They are not
included within the definition of "security" under the federal
securities laws, 75 although the Securities and Exchange Commis-
sion has adopted a regulation under the Securities Act of 1934
including limited partnership interests within the definition of
"equity securities.176  The Uniform Securities Act, which is in
effect in most states, does not include partnership interests within
the definition of "security,' 77 although a few states do make
reference to partnerships. Nebraska modified the Uniform Securi-
ties Act to exclude "bona fide," "nontransferable" general and
limited partnership interests from the definition of "security"78
and the California law excludes nonpublic sales of "bona fide" part-
nership interests as an exempt transaction.7 9 The State of Rhode

74. See Hirsch v. duPont, 396 F. Supp. 1214 (S.D.N.Y. 1975). The con-
text surrounding the issuance of a partnership interest may, of course, leave
little doubt but that the partnership interest has been issued in a context
which makes it a security. See text at note 10 supra.

75. Securities Act of 1933 § 2(1), 15 U.S.C. § 77b(1) (1970); Securities
Exchange Act of 1934 §§ 3(a)(10), (11), 15 U.S.C. §§ 78c(a) (10), (11)
(1970).

76. S.E.C. Rule 3all-i, 17 C.F.R. 240.3a11-1 reads in part:
The term "equity security" is hereby defined to include any stock
or similar security, certificate of interest or participation in any
profit sharing agreement, preorganization certificate or subscrip-
tion, transferable share, voting trust certificate or certificate of
deposit for an equity security, limited partnership interest, interest
in a joint venture, or certificate of interest in a business trugf; or
any security convertible, with or without consideration into such
security, or carrying any warrant or right to subscribe to or pur-
chase such a security; or any such warrant or right ...

The Commission has proposed expanding this definition to include certain
other types of securities. See Securities Exchange Act Release No. 9929
(Jan. 29, 1973).

77. UNmORM SEcuRrnzs ACT § 401(1); NEB. REV. STAT. § 8-1101(12)
(Reissue 1974).

78. NEB. REV. STAT. § 8-1101(12) (Reissue 1974) provides in part:
Security does not include ...any nontransferable interest in a
bona fide general partnership or joint venture, or any nontrans-
ferable partnership interest in a bona fide limited partnership
where a certificate is executed, filed and recorded as provided by
section 67-202.
79. CAL. CORP. CODE § 25102 (West Supp. 1975) provides in part:
The following transactions are exempted from the provisions of
Section 25110:
"(f) Any offer or sale, in a transaction not involving any public
offering, of any bona fide general partnership, joint venture or
limited partnership interest ....
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Island, on the other hand, specifically includes "transferable"
partnership interests in the definition of "security," 80 and the Wis-
consin statute includes limited partnership interests as securities,
but makes no mention of general partnership interests.81 Texas
includes any instrument representing an interest in the capital,
assets or property of any "person" (or "company"), defining
"person" (or "company") to include partnerships.8 2 The Tennes-
see statute makes reference to the regulation of "securities" issued
by partnerships, but does not take a clear position on whether
"partnership interests" are "securities.183

An argument has been made that since the term "issuer" under
both the Securities Act of 1933 and the Uniform -Securities Act
includes "a person who issues or proposes to issue" a security and
since the definition of "person" includes a "partnership," that there-
fore partnership interests are securities.8 4 Thinking of this type
is partially responsible for the gap which exists between the fields
of logic and law. Individuals are "persons," and just because
individuals and partnerships are capable of issuing securities does
not mean that everything issued by them is a security. A general
partnership organized for the practice of law is capable of issuing
notes to the bank, which are securities, but the partnership
interests themselves may not be.

EVOLUTION OF THE LAW

It has long been felt that some partnerships should be regulated

by the securities laws, and others should not be.85 This distinc-

80. The term "security" or "securities" shall mean and include ...
transferable certificates of interest or participation, or transferable
shares, or similar evidences of beneficial interest issued by any
person as defined in subdivision (b) of this section

R.I. GEN. LAws ANN. § 7-11-1 (c) (1969). "Person" is defined to include
partnerships. Id. at § 1(b).

81. Wis. Uniform Sec. Law, Wis. STAT. ANN. § 551.02(13) (a) (Supp.
1972).

82. Tex. Sec. Act, TEx. REv. CIrv. STAT., art. 581-4A-4B (1974).
83. Tennessee does not include partnerships within the definition of

"security" nor within the definition of "promotional securities." It does,
however, include selected securities isssued by partnerships within the def-
inition of "speculative securities." TENN. CODE ANN. §§ 1602(J) ("secu-
rity"), 1602 (L) ("promotional securities"), 1602 (M) ("speculative securi-
ties") (1964).

84. 3 BLOOMENTHAL at § 2.1211]. Mr. Bloomenthal mentions the argu-
ment but he does not indicate that he subscribes to it. He does indicate
that a different view is that "an interest in a partnership may or may not
be a security depending upon the surrounding circumstances." Id. at 2-40.3.

85. See, e.g., NEB. ATT'Y GEN. OPnN. 163 (1921-22); Hirsch v. dupont,
396 F. Supp. 1214 (S.D.N.Y. 1975).

19751



CREIGHTON LAW REVIEW

tion eventually began to crystallize itself into the concept of the
"true" or "bona fide" partnership, which was not subject to regula-
tion, and other partnerships which were. "Bona fide partnership"
is a term of art, like "bona fide purchaser," and not all partnerships
are bona fide partnerships just as not all purchasers are bona fide
purchasers. The term bona fide partnership appears to have been
used in a statutory context for the first time in California8" and
Nebraska.8 7

Prior to adoption in any state law, however, the term had a
long history of usage by the courts and commentators. The concept
of the "bona fide" partnership was explained in a California Law
Review article in 1945,88 and is treated by Professor Loss in the
leading reference work on securities regulation.8 9 As the concept
exists today, the basic ingredient of a bona fide partnership is that
of mutuality. A bona fide partnership is a "select closed group"
based upon "a relation of personal confidence."90 This mutuality is
embodied in the concept of delectus personarum, the right of the
partners to mutually select the other partners.9 1 Delectus per-
sonarum is a cradle-to-the-grave concept, which affects how the
partnership is born, how it conducts its affairs, and how it dies.92

This mutuality may be destroyed by fraud,98 or by the voluntary
abrogation of rights by the partners.9 4

ORGANIZATION OF BONA FIDE PARTNERSHIPS-

THE ELEMENT OF DELECTUS PERSONARUM

In order for a partnership to be a bona fide partnership, it is

86. See note 79 supra.
87. See note 78 supra.
88. Dahlquist, Regulation and Civil Liability Under the California

Corporate Securities Act, 33 CAmF. L. REV. 343, 361-65 (1945) [hereinafter
cited as Dahlquist). For more recent law review treatment see Note,
Sale of Limited Partnership Interests: Rivlin v. Levine, 14 HASTNGS L.J.
176 (1962) [hereinafter cited as Note, Rivlin v. Levine].

89. 1 Loss at 502-06; 4 Loss at 2549-51.
90. Rivlin v. Levine, 195 Cal. App. 2d 13, 15 Cal. Rptr. 587, 592 (1961)

[hereinafter cited as Rivlin]. See also note 108 infra.
91. Sometimes expressed as delectus personae, or "choice of the
person." [Citation omitted] By this term is understood the right
of a partner to exercise his choice and preference as to the admis-
sion of any new members to the firm, and as to the persons to be so
admitted, if any. [Citation omitted] The doctrine does not apply
to corporations.

BLACK'S LAW DicTIoNARY 512 (Rev. 4th ed. 1968).
92. See text at notes 95-102 infra (birth), 123-127 infra (conduct of

affairs), and 114 infra (death).
93. See text at notes 115-122 infra.
94. See text at notes 108-110 infra.
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essential that each partner select each other partner.9 5 In one
case, it was held a bona fide partnership did not exist where the
seven limited partners were all friends and acquaintances of the
general partner, but had never met each other.96 I was immaterial
that they had never requested to meet. There was no mutuality
of selection among them, and the partnership lacked the critical
ingredient of delectus personarum at its birth.

It is axiomatic, therefore, that interests in bona fide partner-
ships may not be indiscriminately offered. Over fifty years ago
it was said by one court that:

IT] he public requires protection against the indiscriminate
sale of partnership securities in somewhat the same mea-
sure in which it requires protection against a similar sale of
corporate securities.97

Subsequently, an Oregon court stated:

[W] e are not considering the actions of a group of persons
voluntarily associated together in a joint venture, but
rather a sale of securities to persons indiscriminately
selected and having no bond of union other than the fact
that they had money and the gambling instinct. . . . The
use of the provisions of the Limited Partnership Act [cita-
tion omitted] as a cloak to legalize the acts of the defend-
ants in this case is an inadmissible expedient. 98

And in 1961, a California court stated:

In all general partnerships, and also in bona fide limited
partnerships, there is the right of delectus personarum, the
right to determine membership. . . . Its memberships are
never indiscriminately offered at random to the public at
large.99

Public solicitations of expressions of interest, however, may be
another matter. Professor Loss has pointed out that "it by no
means follows that a security is involved in even a public advertise-
ment for one or more persons who will be bona fide general part-
ners."'100 This presumes that once potential partners are located,
they will be selected on the basis of their redeeming qualities as

95. Rivlin at -, 15 Cal. Rptr. at 592; Solomont v. Polk Dev. Co., 245
Cal. App.2d 488, 54 Cal. Rptr. 22 (1966) [hereinafter cited as Solomont);
cf. Conroy v. Schultz, 80 N.J. Super. 443, 450, 194 A.2d 20, 23-24 (1963).
See also 4 Loss at 2550; Dahlquist at 363; Note, Rivlin v. Levine at 179.

96. Rivlin at -, 15 Cal. Rptr. at 594. Nor will an introduction at the
time of signing the agreement suffice. Solomont at -, 54 Cal. Rptr. at 28.

97. People v. Simonsen, 64 Cal. App. 97, 101, 220 P. 442, 443 (1923).
98. State v. Simons, 193 Ore. 274, -, 238 P.2d 247, 254 (1951) [herein-

after cited as Simons].
99. Rivlin at -, 15 Cal. Rptr. at 592.

100. 4 Loss at 2550.
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partners in business. Judge Jerome Frank, as Chairman of the
Securities and Exchange Commission in 1947, drew a distinction
between a public advertisement for a partner to own "half interest
in a hamburger stand" from a public advertisement for "one man
with $15,000 cash money, or two men with $7,500 cash money each"
to go into partnership on an oil drilling venture.10' Judge
Frank's distinction, as Professor Loss has phrased it, is between "a
bona fide search for an active partner" and "a public offering of
a security in the nature of an interest in a 'limited partnership,'
even though only one or two 'partners' are desired. 10 2

TRANSFERABILITY OF INTERESTS

The rule under the uniform partnership laws is that interests
in a general partnership and limited partnership interests in a
limited partnership are transferable by assignment, like any chose
in action.10 3 The transferee, however, succeeds only to the trans-
feror's right to profits and his interest in the firm on dissolution-
he does not become a substituted general or limited partner. 04

The transferee has no right to inspect the books, and is not entitled
to an accounting. 0 5 The transferee is at the mercy of the remain-
ing partners, who may exclude him from the business and affairs
of the partnership, even if he is the transferee of a general

101. SAT. EVE. POST, June 1, 1940, at 26. See discussion in 1 Loss at
505-06.

102. 1 Loss at 506.
103. UNIFORM PARTNERSHIP ACT § 27(1); NEB. REv. STAT. § 67-327(1)

(Reissue 1971); UNIFORM LIMITED PARTNERSHIP ACT § 19; NEB. REv. STAT.
§ 67-219 (Reissue 1971). A general partnership interest in a limited part-
nership, however, is not assignable without the consent of all the general
and limited partners unless there is provision to the contrary in the certif-
icate. UNIFORM LIMITED PARTNERSHIP ACT § 20; NEB. REV. STAT. § 67-220
(Reissue 1971). See generally, CRANE & BROMBERG at 239-40.

104. UNIFORM PARTNERSHIP ACT §§ 27, 18(g); NEB. REV. STAT. §§ 67-327,
67-318(g) (Reissue 1971); UNIFORM LIMITED PARTNERSHIP ACT, §§ 10, 19(4);
NEB. REV. STAT. §§ 67-210, 67-219(4) (Reissue 1971).

105. These and other rights are limited to the partners. UNIFORM PART-
NERSHIP ACT §§ 19-22; NEB. RE . STAT. §§ 67-319, -322 (Reissue 1971); UNI-
FORM LIMITED PARTNERSHIP ACT § 10; NEB. REV. STAT. § 67-210 (Reissue 1971).
Furthermore, an assignee's right to an accounting and inspection of books is
specifically negated by the uniform partnership laws, except that in the case
of dissolution, an assignee of an interest in a general partnership may re-
quire an accounting from the date of the most recent accounting to the date
of dissolution. UNIFORM PARTNERSHIP ACT § 27; NEB. REV. STAT. § 67-327
(Reissue 1971); UNIFORM LIMITED PARTNERSHIP ACT § 19(3); NEB. REV. STAT.
§ 67-219 (3) (Reissue 1971). An assignee of an interest in a general partner-
ship who is a purchaser for value has certain limited rights to cause the
partnership to be dissolved. See UNIFORM PARTNERSHIP ACT § 32(2); NEB.
REV. STAT. § 67-332(2) (Reissue 1971).
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partnership interest, and may dissolve the firm if not happy with
his presence. 106 Needless to say, there are few takers under these
constraints, save at bankruptcy sales.

Under the uniform partnership laws, a new general or limited
partner, including the transferee of an interest of a former partner,
may not be admitted without the unanimous approval of each and
every other partner, general and limited. In the case of limited
partnerships, the execution of a new certificate of limited partner-
ship by all the partners is required as well. 10 7 The right to pass
upon the admission of new partners to the partnership can be dele-
gated or abrogated by certain of the partners, but this destroys the
element of delectus personarum, and hence the status of the part-
nership as bona fide.' 8 In the case of a limited partnership, the
limited partners can delegate the task of approving the admission
of new partners to the general partner, and can give him their
power of attorney to execute a new certificate on their behalf.
Such an arrangement, however, is functionally equivalent to pre-
ferred stock; the fraudulent sale of such partnership interests has
resulted in criminal convictions under federal and state securities
laws. 0 9  It becomes clear that to preserve the exemption from

106. UNIFOm PARTNERSHIP AT. §§ 31(b), (c); NEB. REx. STAT. §§ 67-
331(b), (c) (Reissue 1971). The Uniform Limited Partnership Act contains
no express statutory provisions for voluntary dissolution, and consequently
dissolution of limited partnerships is governed by the general partnership
law. UNIFORM PARTNERSHIP ACT § 6(2); NEB. REV. STAT. § 67-306(2) (Re-
issue 1971). The general rule is that any general partner may dissolve a
limited partnership, but the limited partners have limited rights in this re-
gard. CRANE & BROMBERG at 516-21. As to the plight of creditors under
these circumstances, see CRANE & BROMBERG at 240-49.

107. UNIFORM LImrrD PARTNERSHIP ACT § 25(b); NEB. REv. STAT. § 67-
225(b) (Reissue 1971).

108. [I]n bona fide limited partnerships, there is the right of
delectus personarum . . . No partner is admitted without unani-
mous approval of every other partner.

Rivlin at -, 15 Cal. Rptr. at 593.
Partnership being a relation of trust, confidence and mutual agency,
it follows that it must be founded on contract and that no person
can become a partner except by the consent of all the others. This
is true at the formation of the relation, and thereafter, and one
partner at no time can introduce a third person into the firm with-
out the consent of all the others.

1 ROWLEY ON PARTNERSHIPS § 18(g), at 499 (2d ed. 1960), quoted with ap-
proval in Solomont at -, 54 Cal. Rptr. at 28. See also 4 Loss at 2550, and
Dalhquist.

109. U.S. v. Wernes, 157 F.2d 797 (7th Cir. 1946); Curtis v. Johnson,
92 Ill. App. 2d 141, 234 N.E.2d 566 (1968); Simons at -, 238 P.2d at 247;
People v. Woodson, 78 Cal. App. 2d 132, 177 P.2d 586 (1947). See 1 Loss
at 503-04; 4 Loss at 2549. One commentator has suggested that if mutual
selection of partners is demonstrated, and if there are no provisions in the
partnership certificate respecting substitution of other partners, then a bona
fide partnership is present. Dahlquist at 363-64. Professor Loss disagrees,
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state securities law registration for a bona fide partnership, there
should be no modification of the general statutory law to liberalize
the provisions for the transferring of partnership interests or the
substitution of partners.

It may even be questioned whether the statutory provisions
respecting transferability should be preserved, or whether stricter
standards should be interposed. An assigned partnership interest
where the transferee is not a substituted partner is an arrangement
whereby the transferee has invested money in an enterprise with
profits to come solely from the efforts of others, since he has no
right to intervene in management affairs.110 Thus, even though
a partnership interest may not be an investment contract in the
hands of the original partner, once assigned it falls squarely within
the classic definition of an investment contract, and is therefore
a security."' In Nebraska, in order to qualify for the exemption
provided for bona fide partnerships, the interests must be "non-
transferable;" there is no qualification of this requirement in the
statute. 1 2  The fact that an interest is personal and absolutely
nontransferable, however, is not always sufficient to prevent an
interest from being classified as a security. 1 3

Even a provision providing for transfer of partnership interests
under the laws of descent and distribution might destroy the
bona fide nature of the partnership. Such arrangements are not
in keeping with the uniform partnership laws, or with the tradi-
tional concept of a partnership. "A true partnership clearly does
not have unity of title nor continuity of existence;"'" 4 these have
traditionally been features which distinguished partnerships from

* corporations.
When a partner in a national accounting firm dies, for example,

his heirs do not thereafter become entitled to his share of the
profits in perpetuity as they would if the ownership interest had
been evidenced by common stock. A well-drafted partnership
agreement will provide what happens on the death or termination
of any partner-generally some sort of pay-out to his heirs.
Seldom, however, would a business partnership permit substitution
of a stranger in the capacity of a partner.

however, noting that "the absence of a certificate provision on free substitu-
tion should not be conclusive on the 'security' question, since such a rule
might be too readily evaded." 1 Loss at 504-05.

110. See generally CRANE & BROMBERG § 42, at 235.
111. See rationale in 1 Loss at 483-89.
112. See note 78 supra.
113. Collins v. Rukin, 342 F. Supp. 1282 (Mass. 1972).
114. Dahlquist at 363.
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Partnerships nevertheless can perpetuate themselves. There
are numerous partnerships in both law and accounting where no
one living has ever met any of the founding partners. Perpetuation
of the firm is accomplished through continual admission and attri-
tion of partners, not by passing stock certificates or partnership
interests in the firm down through the generations. Corporations
maintain continuity of organizational life despite changes in per-
sonnel; bona fide partnerships do not.

FRAUD

Fraud destroys the bona fide nature of a partnership.115 If
a true partnership exists, then the partners stand on equal footing
as entrepreneurs, and the element of delectus personarum is
present.116 If, however, one of the partners sets out from the
beginning to defraud the others, then the mutuality of the relation-
ship is destroyed, as is the bona fide nature of the partnership. One
recent case said:

[T]he exemption only applies to bona fide partnerships,
and "bona fide" has been defined as "without fraud." . . .
[T]he partnership having been induced by fraud, it was
void ab initio. 7

The quoted case found examples of common law fraud. No
reported case appears to have dealt with the question of whether
a violation of the anti-fraud provisions of the securities law would
be adequate to destroy the bona fide flavor of a partnership. Pro-
fessor Loss has indicated that, at least for the purpose of establish-
ing a securities law violation, it would.118 If it is assumed that
the anti-fraud sections make it unlawful to make :misleading state-
ments or to omit the disclosure of material facts" 9 in connection
with the purchase or sale of securities, and that the only means
of complying with this standard is to make available to prospective
purchasers all of the information which a registration statement
would make available under the Securities Act,120 then one must
be as careful in organizing a partnership venture as in organizing a
corporation, in order to avoid introducing the element of securities
fraud into the partnership.

This does not mean that if a small number of people get
together to organize a business they must provide each other with

115. Solomont at -, 54 Cal. Rptr. at 27.
116. Cf. 1 Loss at 459-60.
117. Solomont at -, 54 Cal. Rptr. at 27.
118. 1 Loss at 504-05.
119. See text at note 29 supra.
120. See text at note 52 supra.
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registration statements. It has been held, for example, that where
three people actively participate in a business venture, one cannot
recover from the other two for securities law violations, even
though the proposal may have originated with them.12 ' In such
a case, there may be no more reason for the plaintiffs to reimburse
the defendants than the other way around.122  When all of the
partners mutually select each other to go into a business venture
which they jointly promote, they have some insulation from securi-
ties law violations vis-A-vis each other, provided one of them was
not defrauding the others in the organizational stage.

BuSINESs RELATIONS AMONG THE PARTNERS

Partnerships are chameleons; they can take on the color of al-
most any kind of security. For example, a limited partnership can
take the color of a demand note: the limited partner contributes
money and has no voice in management, at termination he is en-
titled only to a return of his capital contribution plus interest, and
the partnership may be terminated at his convenience. At one time,
such arrangements were a common means of avoiding the usury
laws.

123

There are a number of cases which tend to indicate that for
the bona fide flavor of a partnership to be preserved, traditional
business relationships must be maintained, and that a partnership
interest "which masquerades as such to exploit investors" cannot
be a bona fide partnership, "no matter how perfect in 'paper
form.' ",124 The traditional business relationships among partners
should not be modified. In California, the partnership law provides
that the distribution of partnership profits shall be only to the

121. Holmberg v. Marsden, 39 Cal. 2d 592, 248 P.2d 417 (1952); see also
Nicholl v. Ipsen, 130 Cal. App. 2d 452, 278 P.2d 927 (1955), and cases therein
cited; Russek v. Tomark Jet Components, Inc., 152 Cal. App. 2d 131, 312
P.2d 737 (1957); Hargiss v. Royal Air Properties, Inc., 206 Cal. App. 2d 406,
23 Cal. Rptr. 678 (1962); Weinstock v. L.A. Carpet, Inc., 234 Cal. App. 2d
809, 44 Cal. Rptr. 852 (1965); Hathaway v. Porter Royalty Pool, Inc., 296
Mich. 90, 295 N.W. 571 (1941), amended in other respects, 296 Mich. 733,
299 N.W. 451 (1941); Hanneman v. Gratz, 170 Minn. 38, 211 N.W. 961 (1927);
Guynn v. Shulters, 223 Miss. 232, 78 So. 2d 114 (1955), suggestion of error
overruled, 223 Miss. 261, 78 So. 2d 793 (1955); Brown v. Cole, 155 Tex. 624,
291 S.W.2d 704 (1956); Hammer v. Sanders, 8 Ill. 2d 414, 134 N.E.2d 509
(1956), cert. denied, 352 U.S. 878 (1956); 1 Loss at 459-60; 4 Loss at 2490-91.

122. Holmberg v. Marsden, 39 Cal. 2d 592, -, 248 P.2d 417, 420 (1952).
123. See CRANE & BROMBERG at 10, 40 n.43, 73 n.40, and 93 n.40, and

cases and authorities cited therein.
124. Rivlin at -, 15 Cal. Rptr. at 593. See also the quotation from

Simons in text at note 98 supra. The court in Simons found that the inter-
ests in question were investment contracts, and therefore were securities,
193 Ore. at -, 238 P.2d at 254-56.

[Vol. 9



PARTNERSHIPS AS SECURITIES

limited partners until they have recouped their investment, in the
absence of a provision in the partnership agreement to the con-
trary.1 25  A court viewed the fact that 60% of the net profits
of a particular partnership were to be distributed to the general
partner before the limited partners had recouped their investment
as being one of several factors which destroyed the bona fide
character of the partnership.' 26

In a New York case, a general partnership was organized
whereby three "managing partners" received a 10% interest for
putting the deal together and seventeen others contributed cash.
The general partnership interests were held to be securities, because
the venture was not a partnership in the accepted sense. 127

The concept of a partnership interest masquerading as a
method of obtaining investors is very old. In 1922, the Attorney
General of Nebraska ruled that if three persons desired to associate
themselves together in business, and they were to be the operating
partners and were to contribute all of the money required, then
a true partnership existed which did not require registration under
the state blue sky law. 28 At the same time, he made it clear
that if the organizers proposed to finance the venture by the sale
of interests, then registration would be required. 29

From these authorities, it seems reasonable to impose upon a
bona fide partnership the requirement that it not actually be some
other kind of a security in disguise. Both investment contracts and
bona fide partnerships are amorphous terms, investment contracts
tending to include anything which resembles a search for inves-
tors,130 and bona fide partnerships tending to include anything
which resembles the mutual conduct of a business enterprise. It
is not unreasonable to believe that these two concepts are mutually

125. CAL. ADMIN. CODE Ch. 3, Subch. 2.
126. Solomont at -, 54 Cal. Rptr. at 26.
127. Pawgan v. Silverstein, 265 F. Supp. 898, 900 (S.D.N.Y. 1967).
128. If, however, the three of you merely propose to engage in
business and adopt a company name with no other persons inter-
ested therein and no financing through the sale of any sort of an
interest or security, directly or indirectly, but the three persons
merely operate the business together as a partnership then the
matter is one of contractual relations as between the three parties
entering into contract, which relation is that of a partnership ....

NEB. ATT'Y GEN. OPIN. 164 (1921-22). Thus, no registration under the state
blue sky law is required. Id.

129. Likewise if it is proposed to form a partnership or an associ-
ation of some sort and finance same through the medium of any
sort of an interest therein, proper authority must be obtained from
the state for the issuance and sale of such interests, whatever same
may be called or designated.

Id.
130. SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 353 (1943).
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exclusive; that a finding that a particular interest is an investment
contract destroys its status as a bona fide partnership. This is the
same distinction which separates the hamburger stand in Judge
Frank's example from an oil venture.1 1

PREORGANIZATIONAL SUBSCRIPTIONS TO PARTNERSHIP INTERESTS

Suppose that a partnership is to be organized at some date in
the future. The people who are putting it together desire to solicit
preorganizational subscriptions to interests in the venture to be
formed. Are these preorganizational subscriptions "securities"?
The answer would appear to be in the affirmative, and several cases
have so held. 1' 2 Both the federal securities laws and the Uniform
Securities Act include within the definition of "security" any "pre-
organization certificate or subscription.' 1 3

3

In the case of a partnership, the use of a preorganization
subscription destroys the element of delectus personarum. If a
person commits to purchase an interest in a venture, he has fore-
gone his right to determine who the other partners in the venture
are to be, and the requisite aspect of mutuality is destroyed.

It has been held in Oregon that preorganizational subscriptions
to partnerships were securities, and that:

There is more reason for the application of [the state secur-
ities] law to unorganized business concerns than to those
having a recognized legal entity.13 4

This approach may have been codified in the Securities Act of
Nebraska, which provides:

Security does not include . . . any nontransferable interest
in a bona fide general partnership or joint venture, or any
nontransferable partnership interest in a bona fide limited
partnership where a certificate is executed, filed and re-
corded as provided by Section 67-202; . ... 135

Although there are no decided cases under the Nebraska
statute, the question of whether the certificate of limited partner-

131. See text at note 101 supra.
132. Curtis v. Johnson, 92 Ill. App. 2d 141, 234 N.E.2d 566 (1968);

Simons at -, 238 P.2d at 254; Gorby v. State, 109 Ohio St. 543, 143 N.E.
126 (1924); State v. Gerritson, 124 Ore. 525, 265 P. 422 (1928); State v. Whit-
eaker, 118 Ore. 656, 247 P. 1077 (1926).

133. Securities Act of 1933 § 2(1), 15 U.S.C. § 77b(1); Securities and
Exchange Act of 1934 § 3(10), 15 U.S.C. § 78c(10); UNIFORM SECURITIES
ACT § 401; NEB. REV. STAT. § 8-1101(12) (1974 Cum. Supp.).

134. Simons at -, 238 P.2d at 254, quoting the Oregon Supreme Court
in State v. Whiteaker, 118 Ore. at -, 247 P. at 1079; 1 Loss at 456.

135. Securities Act of Nebraska § 1(12), NEB. REV. STAT. § 8-1101 (12)
(1974 Cum. Supp.) (emphasis added).
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ship must be actually on file to perfect the exemption was consid-
ered in a California case, Solomont v. Polk Development Co.
[Solomont] .136 In that case, one of the reasons for finding that
the partnership was not bona fide was that the certificate of limited
partnership had not yet been filed. The court denied the venture
status as a bona fide partnership, stating:

[W] here the parties purport to establish a partnership to
engage in business at a future time or upon the happening
of the contingency, the partnership does not come into
being until the time specified or until the contingency is
removed [citation omitted]; stated otherwise, an agreement
to form a partnership does not ripen into a partnership until
"the enterprise is launched." [citation omitted] 137

The court noted that "the time for testing the validity or
invalidity of a transaction is at the moment of sale," and that the
word "sale," in California, is defined to include "offer." 138  The
court analogized the situation to that involved with making a filing
under the state securities laws. A permit (or, in other states, an
effective registration statement) is required before any offer may
be made. The requirement cannot be met by making the offer and

sale, and subsequently obtaining the signature of the Commissioner
on a permit:

139

What happens subsequently will not cure the illegality, the
doctrine of "relation-back" not being applied in this area of
the law. . . . The same is true, of course, with respect to
the existence of a bona fide partnership.1 40

The court found that for the exemption for bona fide partnerships
to be recognized, there must be a bona fide partnership in being
at the time of offer and sale, an offering of interests-in a partner-
ship in futuro being outside the limited scope of the exemption,
and within the definition of a preorganizational subscription. 14 1

In the Oregon case,1 42 the defendants contended that rigid

application of the rule would preclude any exempt partnership
from coming into being, since some instruments would have to pass
from one partner to another in the organizational stage.1 43 The
court effectively ducked the question, indicating that the matter
is one of decision on a case-by-case basis:

136. Solomont at -, 54 Cal. Rptr. at 27.
137. Id.
138. Id. at -, 54 Cal. Rptr. at 28.
139. Id., citing Stonehocker v. Cassano, 154 Cal. App. 2d 732, 736, 316

P.2d 717, 721 (1957).
140. Id. at -, 54 Cal. Rptr. at 28-29.
141. Id.
142. Simons at 274, 238 P.2d 247. See text at note 138 supra.
143. Id. at -, 238 P.2d at 255.
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Instruments of one kind or another do pass from hand to
hand in the formation of any organization, whether a cor-
poration, partnership, or what not. Sometimes such instru-
ments must be regarded as securities under the law, some-
times not.1 4 4

Although the court provided no general guidelines, it seems appar-
ent that where each of the partners knows who the other partners
are to be at the time he executes the agreement, so that the element
of mutual selection is preserved, and so long as each partner main-
tains a right to withdraw prior to filing the certificate, the bona
fide character of the partnership should not be destroyed. One
should be wary, however, of employing anything which vaguely
resembles a preorganizational certificate or subscription, even if it
is revocable or not binding. A security in the nature of a preor-
ganizational subscription has been found in a document as general
as an "Indication of Possible Acceptance.' 1 45

DE FACTO PARTNERSHIPS

A de facto limited partnership should be entitled to treatment
as a bona fide partnership, provided a good faith effort has been
made to comply with the provisiojis of law. A de facto bona fide
partnership might come into existence, for example, where a certi-
ficate of limited partnership contained some legal defect in its
terms, or was recorded improperly. Such a defect should not act
to destroy the bona fide character of a partnership for the purposes
of the securities laws. 146

On the other hand, if a good faith attempt at compliance is
not made, the bona fide character may well be destroyed. In Solo-
mont, the signatures of the partners on the limited partnership cer-
tificate were not properly acknowledged before a notary public
which the court found made the certificate of partnership "fatally
deficient.' 47  Similarly, the certificate of partnership was not
recorded in the office of the county recorder until nine months after
execution, and was never filed in the office of the county clerk,

144. Id.
145. 1 Loss at 457-58, citing SEC v. Starmont, 31 F. Supp. 264 (E.D.

Wash. 1939).
146. The Uniform Limited Partnership Act provides that a partnership

is formed if there has been "substantial compliance in good faith" with the
requirements. UNIFORM LnmrrsD PARTNERSHIP ACT § 2(2); NEB. REV. STAT.
§ 67-202 (2). There are no formal requirements for the organization of a
general partnership, and hence no such thing as a "de facto" general part-
nership. See CRANE & BROMBERG at 31-44.

147. Solomont at -, 54 Cal. Rptr. at 27.
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which the court found "no mere triviality.' 1 48 The court in that
case said:

Wholly apart from the mutual selection test of Rivlin,
therefore, these deviations and other evidentiary matters
support the trial court's conclusion that a bona fide part-
nership was not formed .... 149

Consequently, there would appear to be dangers presented by
defective partnership agreements, although the matter is one for
determination on a case-by-case basis.

SPECIAL PROBLEMS OF LIMITED PARTNERSHIPS

Limited partnerships present special problems because they are,
of necessity, entities in which certain partners may contribute
money, and are dependent upon the management abilities of others
for their return on investment. They present an attractive format
for a general partner/promoter to solicit funds from investors with-
out the investor becoming liable on the partnership debts. It has
been suggested that all limited partnership interests are investment
contracts, and are therefore securities, 15 0 but this does not appear
to be a universal view.' 5 ' Bona fide limited partnerships can
exist, provided the element of delectus personarum is present.

A partnership may be defined as: "A voluntary contract
between two or more competent persons to place their money,
effects, labor, and skill, or some or all of them, in lawful commerce
or business, with the understanding that there shall be a propor-
tional sharing of the profits and losses between them."'152 Thus,
if two persons come together mutually, and one agrees to put up
the management and the other the money, a partnership in the

148. Id.
149. Id. at -, 54 Cal. Rptr. at 26.
150. Opinion of the Attorney General of Georgia to the Secretary of

State ex Officio Commissioner of Securities (Aug. 19, 1969), CCH BLUE
SKY L. REP. 70,830; Opinion of the Attorney General of Nevada to the
Secretary of State, No. 277 (Nov. 12, 1965), CCH BLUE SKY L. REP.
70,691. See also Long, Partnership, Limited Partnership, and Joint Venture
Interests as Securities, 37 Mo. L. REv. 581 (1972). While the views ex-
pressed by Mr. Long and others have some appeal for the purposes of fed-
eral law and some state laws, they are inappropriate in states like Nebraska
and California where reference is made to a specific exemption for bona
fide limited partnership interests.

151. See, e.g., Farnsworth v. Nevada-Cal. Management, Ltd., 188 Cal.
App. 2d 382, 389, 10 Cal. Rptr. 531, 535 (1961); 3 BLOOMENTHAL at § 2.12(2).

152. BLACK'S LAW DICTIONARY 1277 (Rev. 4th ed. 1968) (emphasis
added). The definition of a partnership in the Uniform Partnership Act
is: "A partnership is an association of two or more persons to carry on
as co-owners a business for profit." UNIFORM PARTNERSHIP ACT § 6(1). See
also, NEB. REv. STAT. § 67-306 (1) (Reissue 1971) (emphasis added).
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traditional sense exists. A limited partner is as capable of being
principal organizer and promoter of the venture as a general part-
ner, even though he furnishes only money. Where a group of people
get together and mutually select each other as partners, then the
fact that some opt for limited liability and no management control,
while others are designated as the managers, should not destroy
the bona fide nature of the arrangement.

Although limited partners are denied the right to control the
business operations, they have an absolute right to inspect the books
and records of the firm,'13 and to be privy to all of its affairs.15 4

The typical situation in many large and well established limited
partnerships, such as stock brokerage firms, is that the limited part-
ners are the retired general partners. The firm may not have the
ready cash to retire the interest of a senior general partner, who
may be content to leave his money invested where he is confident
it will continue to earn a good return. But at his death, arrange-
ments are typically provided for a gradual retirement of his inter-
est. The element of delectus personarum is present because the
general partners are not content to have just anyone looking at
their books and sitting in on firm meetings. Whenever it begins
to look, however, like the general partners would be happy with
anyone as a limited partner (as long as he had money), then the
bona fide nature is in jeopardy.

Although there is no reported opinion on the matter, it would
seem that having a corporation as a partner in a partnership might
destroy its bona fide nature. The concept of delectus personarum
is not applicable to corporations, 15 5 and it is questionable whether
it could exist between people and nonpeople. The idea underlying
delectus personarum is that it is important to know the personae-
the people-with whom one is to associate in business, and that
all of the partners should have the right to agree upon such people.

153. UNIFORM LIMrrED PARTNEIsmP ACT § 10(1) (a); NEB. REV. STAT. §
67-210(1) (a) (Reissue 1971) provides in part:

A limited partner shall have the same rights as a general partner
to

(a) Have the partnership books kept at the principal place of
business of the partnership, and at all times to inspect and copy
any of them ....

154. UNIFORM LIMITED PARTNERSHIP ACT § 10(1) (b); NEB. REV. STAT. §
67-210(1) (b) (Reissue 1971) provides in part:

A limited partner shall have the same rights as a general partner
to...

(b) Have on demand true and full information of all things
affecting the partnership, and a formal account of partnership
affairs whenever circumstances render it just and reasonable ....

155. See note 91 supra.
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The operating personnel of a corporation, however, could be
changed without the knowledge or consent of the other partners.
Where a corporation is a partner, its "slot" is transferable, because
the underlying corporate shares are transferable, and the new
owner of the shares becomes in substance a substituted partner for
the old owner.

In a limited partnership, use of a corporation as the only
general partner eliminates the traditional aspect of a partnership
that someone somewhere is personally responsible for the partner-
ship debts, which may also detract from the bona fide nature of
the partnership. Furthermore, the general rule that the retire-
ment, death or insanity of the general partner in a limited partner-
ship dissolves the partnership156 is frustrated, because with a cor-
poration as the operating partner, the partnership may exist
through many generations of management. In view of these
factors, it seems unlikely that a partnership having a corporate
partner would be considered to be a bona fide partnership.

SUMMARY AND CONCLUSIONS

Nebraska law provides an exemption from the state securities'
law for bona fide nontransferable partnership interests. The term
"bona fide partnership" is as much a term of art as the term "bona
fide purchaser," and the history of use of this term predates its
use in the Nebraska statute by at least twenty years. A bona fide
partnership is not one which merely exists by filling out the proper
certificate and filing them with the proper clerks. It requires more.

The most critical element of a bona fide partnership is the
element of delectus personarum--the right of each partner to know
and select each other partner. This mutual acquaintanceship
appears to be a prerequisite for the existence of a bona fide
partnership.

A second element of a bona fide partnership is the element of
nontransferability. The Nebraska statute specifically requires that
a partnership interest be nontransferable in order to qualify as
bona fide. In this sense, nontransferability is not the equivalent
of transferability with the consent of the general partner which
eliminates the element of delectus personarum. Since delectus per-
sonarum is an essential element of both general and limited bona
fide partnerships, it may be expected that the same rule of absolute
nontransferability would apply with equal force to both types of
partnership interests.

156. UNIFORM LMITED PARTNERSHIP ACT § 20; NE. REV. STAT. § 67-220
(Reissue 1971).
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Generally, fraud in the inception destroys the bona fide nature
of a partnership. Nebraska's statutory exemption for bona fide
partnerships may suggest that bona fide partnerships are exempt
not only from the registration provisions of the Securities Act of
Nebraska, but also the anti-fraud provisions. If so, there would
be no means of controlling partnership offerings except through
the application of the doctrines of common law fraud, unless the
bona fide nature of the offering is destroyed automatically by
fraudulent acts at the inception of the business arrangements.

Several cases have held that in order for a bona fide partner-
ship to be formed, the "traditional business relationships" among
partners must be preserved. A general partnership, for example,
which involved some general partners who were more equal than
other general partners was held not to be a bona fide partnership.
Similarly, it has been held that provisions providing for distribu-
tions to be made to the general partners before the limited partners
destroyed the bona fide nature of a limited partnership.

It has been held that preorganizational subscriptions to part-
nerships were securities, even though the partnership interests
themselves might not be after the partnership was organized. This,
again, goes to the element of delectus personarum, since where a
partner subscribes on a preorganizational basis, he cannot know and
select the other partners.

A de facto partnership, where a good faith effort has been made
to organize the partnership though involving some technical defect,
should not be denied the status of being considered a bona fide
partnership. It has been shown, however, that where there are
gross failures to comply with the requirements, the bona fide
character is destroyed.

Limited partnerships present some special problems because
they are, almost by definition, investment contracts, where the
limited partners look to the general partners to produce income
for them. A limited partner may as well be the "promoter" of a
partnership as the general partner, however, and so long as the
element of delectus personarum is present, there is no reason to
think that a bona fide partnership could not as easily adopt the
limited partnership organizational format as the general partner-
ship format. There is substantial question, however, as to whether
delectus personarum can exist where the general partner is a
corporation.

Given all of these requirements, one comes to wonder how
practical it really is to rely upon the exemption for nontransferable
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bona fide partnership interests in Nebraska. The exemption might
be successfully used in an offering involving only Nebraskans,
where all of the people in the partnership were mutual acquaint-
ances at the time the partnership was organized. Certainly one
cannot make the exemption, at least as developed by courts in other
jurisdictions, fit the generalized public offering format, where
limited partnership interests are offered to all takers. At one time,
it was the position of the Department of Banking that the exemp-
tion was broad enough to permit such offerings. However, the
potential for abuse was great, and although no statistics are avail-
able, it seems likely that millions of dollars were lost by Nebraska
investors in unregistered partnership offerings. It should be
pointed out that although the Department of Banking has not
issued regulations involving the offer and sale of limited partner-
ship interests, its present position is very conservative. Where any-
thing other than an offering to a small, closed group is involved,
it is probable that the offering will require the filing of a registra-
tion statement under the Securities Act of Nebraska, as well as com-
pliance with applicable federal laws regulating the sale of securities.
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