
BANKING INNOVATIONS IN NEBRASKA: A LOOK AT
ELECTRONIC FUNDS TRANSFER SYSTEMS

INTRODUCTION

On January 14, 1974, a Nebraska federally chartered savings
and loan -institution (First Federal) installed computer terminals
in two grocery stores' in Lincoln, Nebraska pursuant to an au-
thorization of January 9, 1974,2 by the Federal Home Loan Bank
Board, to allow electronic transfer of funds3 between the stores and
persons who maintained savings accounts at First Federal. Elec-
tronic transfer of funds was to be accomplished through a computer
installed at the home office of First Federal in Lincoln, Nebraska.

In a quo warranto action,4 the state of Nebraska challenged
the funds transfer practice as an unauthorized banking or savings

1. "Hinky Dinky", the Lincoln grocery store in which First Federal
Savings and Loan Association of Lincoln installed the electronic funds
transfer system, is the trade name of American Community Stores Corpora-
tion, a Texas corporation licensed to do business in Nebraska.

2. 12 C.F.R. § 545.4-2 (1974), as amended.
3. Id. Electronic funds transfer, as defined by James E. Smith,

Comptroller of the Currency, is
the acronym used to describe the electronic delivery of financial
services to the customer where and when he wants them.

THE ADMINISTRATOR OF NATIONAL BANKS, BANKING BULLETIN 75-7 (May
19, 1975). The Attorney General of Kansas, Vern Miller, described elec-
tronic funds transfer systems as follows:

Under such a system, a bank, or group of banks acting jointly, may
install electronic computer terminals at various locations, placed
generally as so-called "point of sale" terminals in retail sales or
service establishments .... These terminals would be "on line"
to the computer of the bank or participating banks. The bank or
participating banks would furnish each of their depositors with a
coded card designed to identify the depositor and account when in-
serted in the terminal. By inserting the card and the terms of the
transaction into the terminal which transmits the information iden-
tifying the depositor, the account, and the transaction to the compu-
ter on the premises of the bank, a depositor would thus be able
to deposit or withdraw cash from his checking or savings account,
or transfer funds from his own account to that of another depositor
of the bank or of one of the participating banks, including the ac-
count of the retail establishment in which the terminal is located.

KAN. ATT'Y GEN. Op. No. 74-196 (June 12, 1974) at 1.
4. The quo warranto proceeding, governed by NEB. Rsv. STAT. §§ 25-

21,121 et seq. (Reissue 1964), and filed by the Attorney General of the state,
as authorized by NEB. Rzv. STAT. § 25-21,122 (Reissue 1964), sought forfei-
ture of the stores' corporate charters, rights and privileges for their exercise
of powers not conferred by law. See Brief for Appellant at 1-2, State ex
rel. Meyer v. American Community Stores Corp., 193 Neb. 634, 228 N.W.2d
299 (1975).
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and loan business conducted by the grocery stores in violation of
state law.5

In State ex rel. Meyer v. American Community Stores Corpora-
tion," a case of first impression in the United States, the Nebraska
Supreme Court ruled that, by engaging in such electronic funds
transfer and by using employees to staff the computer terminals,
the stores were not performing a prohibited banking or savings and
loan business.7 As a result of the decision in American Community
Stores, electronic funds transfer systems have proliferated in the
state of Nebraska.8

ELECTRONIC FUNDS TRANSFER SYSTEMS (EFTS)

BACKGROUND OF EFTS

On December 13, 1973, First Federal Savings and Loan Associa-
tion 9 informed the Federal Home Loan Bank Board1 ° (the Board)

5. NEB. REV. STAT. § 8-114 (Reissue 1974) states:
It shall be unlawful for any person to conduct a bank within this
state except by means of a corporation duly organized for such pur-
pose under the laws of this state. It shall be unlawful for any cor-
poration to receive money upon deposit or conduct a bank under
the laws of this state, until such corporation shall have complied
with all the provisions and requirements of sections 8-101 to 8-122.

• 6. 193 Neb. 634, 228 N.W. 2d 299 (1975) [hereinafter cited as Amer-
ican Community Stores.]

7. Id. at 640, 228 N.W.2d at 303.
Where a federal savings and loan association installs a computer
terminal in a retail store as authorized by the Federal Home Loan
Bank Board for the purpose of facilitating the electronic transfer
of funds between the association and its depositors, the owner or
operator of the store, by manning the computer terminal and assist-
ing in such electronic transfer of funds under the facts here, is not
engaging in either a banking or savings and loan business.Id.

8. During the past few months, Omaha's major banks have been
involved in a near frantic flurry of activity . . . the advent of "elec-
tronic banking". . . . While banks in other parts of the country
also are experimenting with electronic fund transfer, Nebraska is
nationally recognized as being in the forefront of the movement.

Omaha Sun, Sept. 11, 1975, at B-1, col. 4, 6.
9. First Federal Savings and Loan Association of Lincoln, Nebraska,

is federally chartered pursuant to the Home Owners Loan Act of 1933, 12
U.S.C. §§ 1461 et seq. (1970), subject to the jurisdiction of the Federal Home
Loan Bank Board.

10. The Federal Home Loan Bank Board is charged with the adminis-
tration and enforcement of the Home Owners Loan Act of 1933, 12 C.F.R.
§§ 500.1 et seq. (1975).

The Board is authorized under such rules and regulations as it may
prescribe to provide for the organization, incorporation, examina-
tion, operation, and regulation of Federal savings and loan associa-
tions.

12 C.F.R. § 500.3 (1975).
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of its plan to install a "place-of-business funds transfer system"1 '
in two Nebraska grocery stores. 2 On January 9, 1974, the Board
amended the Rules and Regulations for the Federal Savings and
Loan System 3 and approved First Federal's plan as a "pilot
project", 4 to observe a functioning electronic funds transfer sys-
tem and to furnish information concerning such systems to the
Board, the savings and loan industry and the general public.15

The retail stores entered into contracts with First Federal for
the installation on their premises of computer terminal remote serv-

11. A "place-of-business funds transfer system" is now called a "re-
mote service unit" by the Board. 12 C.F.R. § 545.4-2(j) (1) (1975).

The term "remote service unit" means an information processing
device, including associated equipment, structures and systems, by
means of which information relating to financial services rendered
to the public is stored and transmitted, whether instantaneously or
otherwise, to a financial institution and which, for activation and
account or deposit access, is dependent upon the use of a machine-
readable instrument in the possession and control of the holder of
such account or deposit .... A remote service unit is not a branch
office, . . . facility or agency of a Federal association within the
meaning of §§ 545.14, 545.14-1, 545.14-2, 545.14-3, 545.14-4, 545.14-5
or 545.14-15.

Id.
12. American Community Stores at 635, 228 N.W.2d at 301. See note

1 and accompanying text.
13. 12 C.F.R. §§ 541 et seq. (1975). The Board added § 545.4-2 as an

entirely new part of 12 C.F.R. §§ 541 et seq. (1975), specifically "for the
purpose of providing temporary regulations relating to place-of-business
funds transfer systems of Federal savings and loan associations." Federal
Home Loan Bank Board Release No. 74-8 (Jan. 9, 1974).

14. Federal Home Loan Bank Board Release No. 74-8 (Jan. 9, 1974)
at 2.

15. This desire to permit continued experimentation in electronic funds
transfer systems by Federal savings and loan associations remains the ra-
tionale advanced by the Board for continuing the remote-service-unit proj-
ect.

The Board by Resolution No. 74-573, dated June 26, 1974 (39 FR
23991), permitted Federal associations, upon application therefor,
to establish, maintain or use, . . . remote service units. At the time
of the promulgation of the existing regulation the Board expressed
its opinion that reports from, and observations of, the actual opera-
tion of electronic funds transfer systems would furnish valuable ex-
perience and information to the Board, the savings and loan indus-
try, and the public relating to the substance of any permanent reg-
ulations which the Board may promulgate regarding such systems.

In addition, in light of the Board's experience to date, it expects
that extension of its temporary regulations may result in the filing
of a limited number of new applications for permission to engage
in experimental electronic funds transfer systems projects by Fed-
eral associations, which may employ innovative technologies or of-
fer improved public services, and thus enlarge the informational
base for the development of permanent regulations.

40 Fed. Reg. 27477 (1975).

[Vol. 9
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ice units. 10 The stores opened interest-bearing transmatic savings
accounts 7 at First Federal so that by prearrangement their ac-
counts could be subject to deposits and withdrawals initiated by
third parties. First Federal and the grocery stores began operation
of the "Transmatic Money Service"18 (TMS) on January 14, 1974.

OPERATION OF EFTS

The essential characteristic of an electronic funds transfer sys-
tem is the expanded accessibility it offers an account holder to his
savings account in the participating savings and loan institution.
The savings and loan association thereby enhances the attractive-
ness of its savings accounts.19 The stores increase -the services
they may offer customers. 20

The computer terminals located in the stores are owned by the
savings and loan association2' and operated by store employ-
ees.22 The terminals are connected by regular telephone lines23

to the on-line computer 24 at the association's main office.

16. See note 11 and accompanying text.
17. The term "transmatic savings account" refers to a savings account

which permits the automatic transfer of funds into or out of the account
on a schedule prearranged by the customer holding the account. The ac-
count-holder, by preauthorized draft, arranges for the periodic deposit of
funds from his checking account at a bank to his savings account at a fed-
eral savings and loan association or permits the automatic and periodic
withdrawal of funds from his account to the account of another. Letter
from Karen K. Houck, Head Teller, First Federal Savings and Loan Associ-
ation of Omaha, Oct. 24, 1975, on file with Creighton Law Review.

18. Originally called "Transmatic Money Service" the electronic funds
transfer system between First Federal and the Hinky Dinky grocery store
has been renamed "The Money Service" (TMS).

19. "The sole motivation was to better serve its depositors on the part
of First Federal ... " Brief for Appellee at 9, American Community
Stores.

20. "Hinky Dinky's only motivation is 'to sell more food'. . . ." Id.
21. Id.
22. In support of its contention that banking transactions were accom-

plished at the stores, i.e., at the location of the computer terminals, the state
argued that operation of the terminals by store employees did not alter the
essentially banking nature of the transaction.

Under the plain wording of the statute, if a bank were to put a
computer terminal in a Hinky Dinky store and operate it with its
own employees, it would clearly constitute a violation of section
8-157 [of the Nebraska branch banking statutes.] [Emphasis
added].

Brief for Appellant at 13, American Community Stores.
23. Brief of the Federal Home Loan Bank Board as Amicus Curiae in

support of removal petition at 4, American Community Stores, hearing on
petition to remove, Civ. No. 74-0-72, U.S. District Court for the District of
Nebraska [hereinafter cited as Brief for the Board].

24. Connections between a computer terminal and the financial insti-
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The savings institution furnishes the holder of a transmatic ac-
count 25 an electronically embossed plastic card bearing a code
number which identifies the account when the card is inserted into
the computer terminal.26 The account holder also receives a Per-
sonal Identification Number (PIN) which acts as an additional se-
curity code to be furnished by the customer when he initiates a
transfer transaction at the store.27

To make a deposit or withdrawal while at the store the cus-
tomer completes a transaction slip provided by a store employee. 28

The store employee inserts into the computer terminal the transac-
tion slip, the customer's code card identifying his account at the
savings association and the store's code card which identifies the
store's savings account.29 By telephone the employee activates the
on-line computer located at the savings and loan office. 30 The elec-
tronic message transmitted from the computer terminal (remote
service unit) at the store to the central computer in the financial
institution results in a direct, instantaneous and simultaneous credit
or debit to the account of the customer with a corresponding debit
or credit to the account of the store.3 1 The store employee either
accepts the customer's money which has been credited to the cus-
tomer's account or pays cash from the store's cash register in the
amount of the customer's withdrawal transaction.32

tution housing the central computer may be "off-line" or "on-line." "Off-
line" refers to the feeding of data

.... into a free standing transaction recording device that has no
direct electronic link to a central computer and which is posted in
a central computer at some time subsequent to the transaction
itself .... On the other hand, a terminal that is "on-line" feeds
very quickly to the central computer, usually through a variety of
direct wire, continually updating a customer's file and preventing
access to his account for other than permitted ends.

Brief for Amicus Curiae at 9, American Community Stores.
25. See note 17 and accompanying text.
26. KAN. ATT'Y GEN. Op. No. 74-196 (June 12, 1974) at 1.
27. Fred M. Greguras, Memorandum and Report to the Legislative

Council of the Legislature of the State of Nebraska re LB's 109, 269 and
400: Electronic Funds Transfer Systems at 4 [hereinafter cited as Greguras
Report].

28. American Community Stores at 636, 228 N.W.2d at 301.
29. Id.
30. Id.
31. Id. See Greguras Report at 3-4; KAN. Arr'Y GEN. Op. No. 74-196

(June 12, 1974) at 1-3.
32. American Community Stores at 637, 228 N.W.2d at 301. See also

Note, Customer-Bank Communication Terminals and the McFadden Act
Definition of a "Branch Bank", 42 U. Cm. L. REV. 362, 370-71 (1975) for
description of an electronic funds transfer transaction involving retail stores
and national banks.

[Vol. 9
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The customer pays no fee or service charge.3 3 The stores do
not pay the savings and loan association any consideration, nor does
the association compensate the stores.3 4 A customer may not open
a new savings account from a store terminal, add to or withdraw
from a certificate account, nor make a loan payment.8 5

OBJECTIONS TO EFTS

In State ex rel. Meyer v. American Community Stores,3 6 the
state of Nebraska challenged the stores' involvement in electronic
funds transfer by TMS, alleging that the receipt of deposits and
the payment of withdrawals by retail stores through remote service
units constituted operation of an unauthorized banking or savings
and loan business. 3 7 The Independent Bankers Association of
America joined the suit as amicus curiae, arguing that, regardless
of the Federal Home Loan Bank Board's jurisdiction to permit fed-
erally chartered savings and loan associations to engage in elec-
tronic funds transfer systems, the laws of Nebraska prohibit the
participation in such arrangements by retail stores licensed to do
business in the state.3 8

STATE EX REL. MEYER v. AMERICAN COMMUNITY
STORES

The Nebraska Supreme Court ruled in American Community
Stores that the Federal Home Loan Bank Board, with exclusive
jurisdiction over functions of federally chartered savings and loan
associations, had specifically authorized First Federal's participation
in the "Transmatic Money Service," i.e., its electronic funds transfer
operations with retail grocery stores.39 In addition, the court re-
jected the contention by the state of Nebraska and the Independent
Bankers Association of America that the stores were engaged in
a banking or savings and loan business.40

FEDERAL LAW

Jurisdiction of the Federal Home Loan Bank Board

All federal savings and loan institutions are organized and

33. American Community Stores at 635, 228 N.W.2d at 301.
34. Id.
35. Id. at 636, 228 N.W.2d at 301.
36. 193 Neb. 634, 228 N.W.2d 299 (1975).
37. Id. at 635, 228 N.W.2d at 300.
38. "It is quite another thing to maintain that Nebraska must acquiesce

in having its own corporate progeny join in the sabotage because the Bank
Board thinks it is a fine idea." Brief for Amicus Curiae at 32, American
Community Stores.

39. 193 Neb. at 638, 228 N.W.2d at 302.
40. Id. at 640, 228 N.W.2d at 303.



CREIGHTON LAW REVIEW

chartered pursuant to the Home Owner's Loan Act of 1933.41 By
this Act, Congress delegated to the Federal Home Loan Bank Board
the authority to establish rules and regulations governing the
duties, powers and operations of federal savings and loan associa-
tions.4 2 There is no provision in the 1933 Act for sharing such
delegated authority with state regulatory agencies such as the Ne-
braska Department of Banking, which controls Nebraska chartered
banks and state savings and loan associations.4 3 Thus, if the Board
possessed the power to authorize electronic funds transfer opera-
tions by federal savings and loan institutions, under principles of
federal preemption, such powers would supercede any conflicting
state law.

The Board's Power to Authorize Electronic Funds Transfer Systems

No express language in the Home Owners Loan Act of 1933
authorizes the Board to enact regulations authorizing electronic
funds transfer systems. The Board has nevertheless established
regulations which permit a federal savings and loan association to
implement electronic funds transfer operations. 44

In its amicus curiae brief in the lower courts45 the Board ar-
gued that the Home Owners Loan Act of 1933 conferred "vast and
overriding discretion upon the Board with respect to all forms of
expansion of operations by Federal associations" 46 from which im-

41. 12 U.S.C. §§ 1461 et seq. (1970).
42. 12 U.S.C. § 1464(a) (1970).
In order to provide mutual thrift institutions in which people
may invest their funds and in order to provide for the financing
of homes, the Board is authorized, under such rules and regulations
as it may prescribe, to provide for the organization, incorporation,
examination, operation, and regulation of associations to be known
as "Federal Savings and Loan Associations", and to issue charters
therefor, giving primary consideration to the best practices of local
mutual thrift and home-financing institutions in the United States.

Id.
43. NEB. REv. STAT. § 8-102 (Reissue 1974).
The department shall, under the laws of this state specifically made
applicable to each, have general supervision and control over
banks, trust companies, industrial loan and investment companies,
cooperative credit associations, credit unions, and building and loan
associations; all of which are hereby declared to be quasi-public in
nature and subject to regulation and control by the state.

NEB. REV. STAT. § 8-301 (Reissue 1974).
The Department of Banking shall have power to issue permits to
and shall have general supervision and control of all building and
loan associations as defined in sections 8-301 to 8-345.

See also First Fed. Say. and Loan Ass'n. v. Dep't of Banking, 187 Neb. 562,
192 N.W.2d 736 (1971).

44. 12 C.F.R. § 545.4-2 (1975).
45. Brief for the Board at 1-2, 5-10.
46. Brief for the Board at 9-10.

[Vol. 9
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plied powers may be inferred. The Board cited as support for a
broad interpretation of its implied powers the decision by the Cir-
cuit Court of Appeals for the Eighth Circuit in Central Savings
and Loan Association v. Federal Home Loan Bank Board47

[Central Savings].

In Central Savings, the Eighth Circuit upheld 'the Board's au-
thority to permit federal savings and loan associations to establish
mobile branching operations in rural Iowa towns.48 While no ex-
press language in the Home Owners Loan Act of 1933 conferred
such authority, the court determined that the Board possessed inci-
dental powers sufficiently broad to support its institution of federal
savings and loan branching."

The Board also argued that its right to permit electronic funds
transfer operations by federal savings and loan associations. could
be inferred from the language of 12 U.S.C. 1464(a),5° which orders
the Board to give primary consideration to the "best practices" 51

of savings and loans. The Board took the position in the district
court 52 that implementing "best practices" includes altering, revis-
ing or adjusting existing federal savings and loan practices to meet
technological innovations and new conditions in the savings and
loan industry.5

3

47. 422 F.2d 504 (8th Cir. 1970).
48. Id. at 507. See 12 C.F.R. § 545.14(a) (1970).
(1) Any business of a Federal association, as authorized by the as-
sociation's board of directors, may be transacted at a branch office.
(2) A Federal association shall not establish a branch office with-
out prior written approval by the Board or its Principal Supervis-
ory Agent, as provided in this section.

See also North Arlington Nat'l Bank v. Kearny Fed. Say. & Loan Ass'n,
187 F.2d 564 (3rd Cir., 1951), cert. denied, 342 U.S. 816 (1951), in which
the Circuit Court of Appeals for the Third Circuit had found that the Board
possesses implied powers to permit the establishment of branches for fed-
eral savings and loan associations implicit in the delegation to the Board
by 12 U.S.C. § 1464(a) (1970) the duty and authority to make policy.

If, under all the restrictions placed upon the Board by the statute,
it seems to those charged with the decision that a branch office of
an established association should be permitted, we think it would
be unfortunate to construe the statute to prevent that exercise of
business judgment. Such a construction would tend to defeat the
policy declared in the legislation.

North Arlington Nat'l Bank v. Kearny Fed. Say. & Loan Ass'n., 187 F.2d
564, 567 (1951). See also Washington Fed. Say. and Loan Ass'n. v. Balaban,
281 So. 2d 15 (Fla. 1974).

49. Central Sav. and Loan Ass'n. v. Federal Home Loan Bank Bd., 293
F. Supp. 617 (S.D. Iowa 1968), a! f'd., 422 F.2d 504 (8th Cir. 1970).

50. 12 U.S.C. § 1464(a) (1970).
51. See note 42 and accompanying text.
52. Brief for the Board at 11. See note 45 supra.
53. Brief for the Board at 11.
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While the Board did not participate in the suit before the
Nebraska Supreme Court, in American Community Stores the state
supreme court apparently adopted a similar position. Its sole ref-
erence to the issue of the Board's power to authorize electronic
funds transfer systems by federal savings and loan associations con-
sisted of the cryptic statement that:

[t]he evidence, however, is conclusive that the operations
challenged here have been specifically authorized by the
Federal Home Loan Bank Board, which has jurisdiction
over the operations of First Federal Savings and Loan As-
sociation. .... 54

STATE LAW

The Nebraska Supreme Court held in American Community
Stores that by participating in electronic funds transfer systems,
the retail stores were not engaged in an unauthorized banking or
savings and loan business. The court based its decision on its find-
ings that the store does not maintain a debtor-creditor relationship
with an EFTS customer55 because it does not accept or retain de-
posits nor pay withdrawals, and that 'the store is only an operational
and financial medium through which the transaction between the
customer and First Federal takes place.56

The Debtor-Creditor Relationship

The court initially questioned whether the store and the cus-
tomer maintained a debtor-creditor relationship, as a bank which
receives a deposit becomes the debtor of the depositor.5 7

Any business which receives deposits and pays out withdrawals
is engaged in the business of banking." The state of Nebraska
argued in American Community Stores that the stores performed
these functions by accepting checks or cash or paying out cash in

In the present case, the Board's grant of authority to First Federal
to operate a p-o-b system on an experimental basis in the two
Hinky Dinky supermarkets falls squarely within the Central Sav-
ings holding, since the Board is merely "modifying" existing prac-
tices to "new conditions" within an area "statutorily committed to
the exclusive discretion of the Board."

Id.
54. American Community Stores at 638, 228 N.W.2d at 302.
55. Id. at 639, 228 N.W.2d at 302.
56. Id., 228 N.W.2d at 302-03.
57. Id. at 638-39, 228 N.W.2d at 302.
58. See First Nat'l. Bank v. Dickinson, 396 U.S. 122, 135 (1969); Warren

v. Shook, 91 U.S. 704, 710 (1875); Oulton v. Savings Inst., 84 U.S. (17 Wall.)
109, 116 (1872); Rosenblum v. Anglim, 135 F.2d 512, 513 (9th Cir. 1943);
Jackson v. First Nat'l. Bank, 292 F. Supp. 156, 159 (N.D. Ga. 1968); Maclaren
v. State, 141 Wis. 577, 580, 124 N.W. 667, 668 (1910).

[Vol. 9
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the course of an EFTS transaction,59 and that the stores thereby
violated section 8-1146o of the Nebraska statutes which limits such
activities to a corporation chartered to perform them.

The Nebraska Supreme Court rejected this argument and reaf-
firmed prior decisions which hold that a banking relationship may
be established only by an express or implied contract.6 ' The court
reasoned that:

the [store] does not accept or retain deposits, nor promise
to repay them or return them to anyone.6 2

The court defined "deposit" as a "contractual relationship" in
which the "depositor" delivers money "into the possession of the
bank," which in turn:

receives the same upon the agreement to pay, repay, or re-
turn, upon the order or demand of the depositor, the
moneys, funds, or equivalent amount, or things received

63

In an electronic funds transfer system, however, the store obtains
no rights or control over funds delivered by a customer to the store
employee and makes no agreeement to return the same upon the
customer's demand.

At no time does First Federal have possession or ownership
of any cash or funds physically transferred on the store
premises between the store and the customer.64

Function of the Remote Service Unit as an Operational Intermediary

Analyzing the functions performed by the remote service unit,
the court found that the store provides only a medium through
which the individual customer and First Federal conduct the trans-
action.

The computer terminal is analogous to communication
equipment of other kinds in that it simply transmits infor-
mation to the central computer of First Federal ... the
store is simply a financial as well as an operational inter-
mediary between the depositor and First Federal.0 5

59. American Community Stores at 638, 228 N.W.2d at 302.
60. See note 5 supra.
61. American Community Stores at 638, 228 N.W.2d at 302, citing Lin-

coln v. First Nat'l. Bank, 146 Neb. 221, 19 N.W.2d 156 (1945). See also State
ex rel. Spillman v. Citizen's State Bank, 117 Neb. 358, 220 N.W. 593 (1928).

62. Id. at 640, 228 N.W.2d at 303.
63. Id. at 638, 228 N.W.2d at 302, citing Glass v. Nebraska State Bank.

175 Neb. 673, 122 N.W.2d 882 (1963).
64. Id. at 639, 228 N.W.2d at 302.
65. Id., 228 N.W.2d at 302-03.
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Moreover, the court found that the transaction itself, the debiting
and corresponding crediting of the respective accounts, occurs not
at the store, but at First Federal's home office.

The customer is transacting business with First Federal
through the use of a computer terminal in that store, and
the actions of the store facilitate that transaction.66

In other words, the Nebraska Supreme Court found that an EFTS
customer was not making a deposit with the store but was conduct-
ing his business with First Federal using only the facilities of the
store.

6 7

IMPLICATIONS OF AMERICAN COMMUNITY STORES

BLOOMFIELD: FEDERAL COURTS REACH THE SAME CONCLUSIONS

In addition to challenges by the state of Nebraska in American
Community Stores, a group of Nebraska financial institutions in
a later suit contested First Federal's "Transmatic Money Service"
(TMS) in the United States District Court for the District of
Nebraska. In Bloomfield Federal Savings and Loan Association v.
American Community Stores,6 the court determined that the
Board has the power to establish TMS, that the Board must exer-
cise that power "in view of tomorrow"6 9 and that the Board's origi-
nal interpretive ruling70 must be upheld. The court found that
the installation of a remote service unit in a retail store is not the
creation of a savings and loan branch. 71 The Bloomfield decision
did not mention American Community Stores, although the courts
reached many of the same conclusions.

The court in Bloomfield, unlike the Nebraska Supreme Court
in American Community Stores, expressly decided that Congress

66. Id., 228 N.W.2d at 302.
67. Id. But see Note, Customer-Bank Communication Terminals and

the McFadden Act Definition of a "Branch Bank", 42 U. Cm. L. Rxv. 362,
367 (1975), in which the author, describing the identical (EFTS) operation
when performed by retail stores and national banks, suggests that in fact
"an independent transaction occurs at the site of the [computer] terminal."
Id.

Fixing the situs of the transaction solely by reference to the bank's
viewpoint, however, ignores the perspective of the customer, who
can complete his own participation in certain banking transactions
at the site of the terminal. Since the electronic transaction really
has two locations-the bank's computer and the terminal itself-
any attempt to fix a single situs must ultimately fail.

Id.
68. 396 F. Supp. 384 (D. Neb. 1975) [hereinafter cited as Bloom-

field].
69. Id. at 387.
70. 12 C.F.R. § 545.4-2 (1975). See notes 2, 13 and accompanying text.
71. Bloomfield at 388-89.

[Vol. 9
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had delegated plenary power to the Board to govern all facets of
federal savings and loan operations.72 The court also took judicial
notice that no debtor-creditor relationship exists between the store
and the customer.7 8 Moreover, the court, as in American Commun-
ity Stores, analyzed TMS in terms of the functions performed by
the remote service unit, found that the location of the transaction
was the First Federal computer, and ignored ,the perspective of the
customer who sees and performs the transaction at the retail
store.

74

The Home Owners Loan Act of 1933 expressly prohibits with-
drawal or transfer from a savings account in a federal savings and
loan by negotiable or transferable instrument.75 In order to com-
ply with this express prohibition, the Board in its original inter-
pretive ruling specifically stated that a withdrawal by means of
EFTS may be effected only by transferable orders or authoriza-
tion.76 Bloomfield confirmed the Board's ruling by specifically
holding that the transaction slip and plastic card necessary for TMS
are not negotiable instruments. 77

In Bloomfield the Court equated the transaction slip and plastic
card with a "deposit or withdrawal slip ' '78 which merely provides
the customer with access to his account. However, from a func-
tional point of view, use of the transaction slip and plastic card
is equivalent to drawing a check.79 Moreover, from the perspective

72. Id. at 387-88.
73. Id. at 387.
74. Id.
75. 12 U.S.C.A. § 1464(b) (1) (Supp. Feb. 1975) states in part:
Savings accounts shall not be subject to check or to withdrawal
or transfer on negotiable or transferrable order or authorization to
the association, but the Board may by regulation provide for with-
drawal or transfer of savings accounts upon nontransferable order
or authorization.

Id.
76. 12 C.F.R. § 545.4-2(b) (2) (1975) states:
Withdrawals of savings accounts or deposits in such association,
which withdrawals may be total or partial and may be effected
through the use of nontransferable orders or authorizations . . . to
the association . . . having its home office in New Hampshire or
Massachusetts ....
77. Bloomfield at 388.
78. Id.
79. Address by Peter Schuck, Federal Reserve Bank of Boston Confer-

ence, Boston, Oct. 8, 1974, at 11-12:
While existing law prohibits financial institutions from paying in-
terest on demand deposits, the thrift institutions have managed to
provide the near-equivalent of an interest-bearing demand account
on a limited scale. In addition to the negotiated order of with-
drawal (NOW) account operative in Massachusetts and New
Hampshire, the First Federal Savings & Loan of Lincoln, Nebraska
has installed an EFTS with point-of-sale terminals in certain super-
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of the individual, TMS creates a demand account which, unlike the
usual checking account, earns interest.

The effect of American Community Stores and of Bloomfield
has been to remove legal objections to the expansion of electronic
funds transfer systems. By finding that the operation of TMS did
not constitute an unauthorized banking or savings and loan busi-
ness, the courts in Bloomfield and American Community Stores
have permitted implementation of the banking industry's desire for
the immediate development of EFTS.80

LB 269: IMPACT ON THE NEBRASKA BANKING INDUSTRY

The implementation of EFTS in Nebraska by a federal savings
and loan industry acted as a catalyst to the state's banking indus-
try. The Nebraska Bankers Association formed a study project s'
to provide effective means for Nebraska banks to compete in the
EFTS movement. The Association's work led to introduction and
passage of LB 269 by the Eighty-Fourth Legislature, making
Nebraska one of a minority of states with EFTS legislation.82

LB 269 consists of three parts: it alters the branch banking
section of the Nebraska Banking Act,83 it provides for the computer
and communications equipment necessary for EFTS in Nebraska,84

and it establishes ,the methods of operations for EFTS in the
state.8 5 Banks, as a result of LB 269, may develop "electronic sat-
ellite facilities" which are defined by the Act as an "off-premises
unmanned facility or terminal through which banking transactions
are transmitted to a bank or banks by means of an electronic im-

markets and the mutual savings banks have created a Mutual Insti-
tutions National Transfer System to promote their participation in
EFTS developments.

Id.
80. Richard Adkins, Committee Statement: Banking, Commerce and

Insurance, LB 269, March 10, 1975, at 21. See also Peter H. Schuck, ELEC-
TRONiC FUNDS TRANSFER: A TECHNOLOGY IN SEARCH OF A MARK=r, at 1.

81. NETS Project Study Team, NBA/NETS PROJECT STUDY FOR THE
NEBRASKA BANKERS ASSOCIATION, NETS, NEBRASKA ELECTRONIC TRANSFER
SYSTEMS (1974).

82. Other states which have enacted EFTS legislation include: Flor-
ida, FLA. STAT. § 659.062 (Supp. 1975); North Dakota, N.D. CENT. CODE §
6-09-34 (Supp. 1975); Kansas, 1975 Laws of Kansas 267; Washington, WASH.
REV. CODE ANN. ch. 166, tit. 30 (1974 Supp.).

Ten (10) states have enacted EFTS legislation, seventeen (17)
more are expected to address the issues during the current session
and twenty-seven (27) have existing legislation....

Comptroller of the Currency, Dept. of Treasury News, May 19, 1975, at 3.
83. NEB. REV. STAT. § 8-157 (Reissue 1974).
84. L.B. 269, § 2(3), [1975] Laws of Neb. 514.
85. Id.
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pulse."' 6 Banks may install these electronic satellite facilities only
after approval by the Director of the Nebraska Department of
Banking.

8 7

The functions performed by the EFTS created in LB 269 are
parallel to the functions offered by EFTS in which federal savings
and loan associations are engaged. An individual may initiate
transfer of funds between his savings and checking account or
among the savings or checking accounts of several participating in-
dividuals.8 8

LB 269 applies only to a state chartered bank or a national bank
whose home office is in Nebraska.8 9 LB 269 contains inter-bank
nondiscrimination provisions, requiring a bank to make sharing ar-
rangements available to a user bank9 ° which will pay a pro rata
share of the cost.9 1 The sharing provision becomes operative on
January 1, 1976, 92 and is designed to prevent domination of EFTS
advantages by the wealthy banks or supermarket chains at the ex-
pense of smaller independent institutions unable to afford the ex-
pense of establishing the necessary facilities.9 3 If adequate, such
nondiscrimination provisions should help to avoid antitrust implica-
tions. The law requires equal access by all banks to any EFTS
established by any bank in the state.94 However, LB 269 expressly
excludes other financial institutions such as state chartered savings
and loans and credit unions from participation in its provisions.9 5

86. Id., § 1(6), at 514.
87. Id., § 2(3), at 516.
88. Id. See also Greguras Report at 13.
89. L.B. 269, § 2(3), [1975] Laws of Neb. 516.
90.
. ..The director shall refuse to approve the establishment of any
electronic satellite facilities or manned electronic satellite facilities
unless such facilities will be available on a nondiscriminating basis
through methods and processes that the establishing bank has pro-
vided for switching transactions.

Id.
User bank shall mean any bank which desires to avail itself and
its customers of an electronic satellite facility or manned electronic
satellite facility services....

Id., § 1 (10), at 515.
91. Id., § 2(3), at 516.
92. Id., § 3, at 591.
93. Greguras Report at 12.
94. The effect of this sharing provision is that on January 1, 1976, all

currently operating terminals must be available to the customers of all
other banks that have issued plastic cards. For example, a U.S. National
Bank customer must be able to use his "BancoCard" at all terminals now
set up for use of Omaha National and First National customers, and vice
versa. Omaha Sun, Sept. 11, 1975, at B-2, col. 3. See also, Bill Esping,
Committee Statement: Banking, Commerce and Insurance, L.B. 269, March
10, 1975, at 27.

95. L.B. 269, § 2 (9), [1975] Laws of Neb. 518.
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The Nebraska Supreme Court decided American Community
Stores on May 1, 1975. On May 2, 1975, the Nebraska Legislature
passed LB 269. The legislators urgently advocated passage of LB
269 so that the banking industry might curb the "head start"
achieved by federal savings and loans and obtain a fair opportunity
to compete with such services as First Federal's "Transmatic Money
Service." 96

ELECTRONIC FuNDs TRANSFER SYSTEMS BY NATIONAL BANKS

The Comptroller's Ruling

On December 12, 1974, James E. Smith, the Comptroller of the
Currency,97 issued a ruling and opinion outlining his position on
EFTS for the national bank system.98 The ruling permits national
banks to implement Customer Bank Communications Terminals,
(CBCT's). CBCT's can be either manner or unmanned electronic
satellite facilities which perform all of the functions inherent in
EFTS99 without regard to state branch banking laws. The Mc-
Fadden Act,100 however, effectively limits the power of national
banks to branch only to the extent which is permitted by state bank
branching laws.10

The Comptroller viewed CBCT's as merely the initial step in
an anticipated system of electronic terminals which will alter the
banking industry as it exists today. 0 2 The Comptroller based
his ruling on his perception that the highly competitive market for

96. Floor debate of L.B. 269, May 2, 1975 at 3592 (Senator Murphy).
97. 12 U.S.C. § 1 (1970).
There shall be in the Department of the Treasury a bureau charged
with the execution of all laws passed by Congress relating to the
issue and regulation of a national currency secured by United
States bonds and, under the general supervision of the Board of
Governors of the Federal Reserve System, of all Federal Reserve
notes, except for the cancellation and destruction, and accounting
with respect to such cancellation and destruction, of Federal Re-
serve notes unfit for circulation, the chief officer of which bureau
shall be called the Comptroller of the Currency, and shall perform
his duties under the general directions of the Secretary of the
Treasury.

Id.
98. 12 C.F.R. § 7.7491 (1975) as amended by 40 Fed. Reg. 21700

(1975).
99. 22 C.F.R. § 7.7491(a) (1975) as amended by 40 Fed. Reg. 21700,

21703-04 (1975).
100. 12 U.S.C. § 36 (1970). See also Note, Customer-Bank Communi-

cation Terminals and the McFadden Act Definition of a "Branch Bank," 42
U. CHr. L. Rsv. 362 (1975).

101. 12 U.S.C. § 36(c) (1970). The purpose of the Act, according to
Representative McFadden, was to establish competitive equality "among all
member banks of the Federal reserve system." 68 Cong. Rec. 5815 (1927).

102. Comptroller of the Currency, Dept. of the Treasury News at 14
(Dec. 12, 1974).
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consumer dollars would be radically altered through the operation
of EFTS by federal savings and loans and his desire to give national
banks the opportunity to compete in the EFTS market.10 3

On May 19, 1975, the Comptroller modified his original rul-
ing.10 4  The modifications restricted the distance between the
home office of a national bank and the site of a CBCT; 10 5 required
a national bank to provide the Comptroller with a 30 day written
notice containing consumer protection information prior to estab-
lishing a CBCT; 0 6 and authorized a national bank to share
EFTS. 10 7 The Comptroller also emphatically reiterated his posi-
tion that a CBCT is not a branch bank. 08 In his statement ac-
companying the release of these modifications, the Comptroller ad-
monished the banking industry for its fear of "hypothetical possibil-
ities" that a competitive advantage might adhere to one bank as
opposed to another through the use of CBCT's. 0 9 The present
threat to the banking industry, as seen by the Comptroller, comes
from other financial institutions which are actively developing
EFTS, such as First Federal's TMS.1" 0

The impact of American Community Stores on the national
banking industry is best illustrated by a remark from the Comptrol-
ler's address to the Pennsylvania Bankers Association on May 19,
1975:111

That the competitive environment was substantially al-
tered in January, 1974 by the Federal Home Loan Bank
Board is clear .... The CBCT ruling was intended as a
clarification of the non-branch status of these terminal sys-
tems and as the removal of a legal barrier to National bank
competition with federally chartered Savings and Loan As-
sociations."

2

Challenge to the Comptroller's Ruling

The Independent Bankers Association of America (IBAA) chal-
lenged the Comptroller's Ruling.'13 The IBAA alleged that the

103. Id. at 18.
104. 12 C.F.R. § 7.7491 (1975).
105. 12 C.F.R. § 7.7491(c) (1975), as amended by 40 Fed. Reg. 21700,

21704 (1975). This distance is restricted to 50 miles. Id.
106. 12 C.F.R. § 7.7491 (c) (1) (1975), as amended by 40 Fed. Reg. 21700,

21704 (1975).
107. 12 C.F.R. § 7.7491 (c) (3) (1975), as amended by 40 Fed. Reg. 21700,

21704 (1975).
108. 40 Fed. Reg. 21700, 21701, 21704 (1975).
109. 40 Fed. Reg. 21700, 21702 (1975).
110. Id.
111. Address by James E. Smith, Comptroller of the Currency, Pennsyl-

vania Bankers Ass'n Annual Convention, May 19, 1975.
112. Id.
113. Memorandum and Order, Independent Bankers Ass'n v. Smith,
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Comptroller's Ruling declaring that CBCT's are not branches vi-
olated the McFadden Act 1 4 which restricts branching by national
banks in individual states to the extent that state chartered banks
are permitted to branch. In Independent Bankers Association of
America v. James E. Smith, Comptroller of the Currency of the
United States," 5 the United States District Court for the District
of Columbia decided that a CBCT is a branch because it "transacts
business which is carried on at the main office,""16 thereby violat-
ing the McFadden Act. The court declared the Comptroller's inter-
pretive ruling null and void."17 The Independent Bankers deci-
sion creates a serious doubt whether national banks may implement
EFTS in states which limit branch banking.

CONSUMER PROTECTION

Neither the Federal Home Loan Bank Board's original rul-
ing" 8 nor the Comptroller of -the Currency's original ruling"19

contained any provisions for consumer protection. By subsequent
amendments, however, the consumer is now assured some degree
of protection. 20

Consumer privacy and confidentiality in relation to EFTS con-
sists of an individual's right to participate in any decision relating
to dissemination of information about his account at the financial
institution.. 2' By amendment to its original interpretive ruling,
the Board now demands that a federal savings and loan association,
in its application for a remote service unit, "establish and maintain
safeguards acceptable to the Board to insure privacy and confiden-
tiality of account information." 122 The Comptroller has also
amended regulations to require that a national bank describe, in
its application to implement EFTS:

consumer protection procedures, including the disclosure of
rights and liabilities of consumers and protection against

Comptroller of the Currency, Civil No. 75-0089 (D.D.C., filed July 31, 1975);
appeal docketed, No. 75-1786, D.C.C.

114. See note 100 and accompanying text.
115. Memorandum and Order, Civil No. 75-0089 (D.D.C., filed July 31,

1975), appeal docketed, No. 75-1786, D.C.C.
116. Id. at 6.
117. Id.
118. 12 C.F.R. § 545-4.2 (1975).
119. 12 C.F.R. § 7.7491 (1975).
120. For the Federal Home Loan Bank Board, see 12 C.F.R. § 545.4-2(i)

(1975). For the Comptroller of the Currency, see 40 Fed. Reg. 21700, 21704
(1975).

121. See Greguras Report at 17.
122. 12 C.F.R. § 545.4-2(f) (1975).
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wrongful or accidental disclosure of confidential informa-
tion.

123

Unfortunately, however, LB 269 includes no provision to guar-
antee privacy and confidentiality to a consumer participating in one
of the current electronic funds transfer systems established in
Nebraska.

SECURITY

Security measures, such as protection against unauthorized ac-
cess to a participant's account, or simply "the technical and pro-
cedural means of protecting data from intruders,' 1 24 must be de-
vised to minimize a participant's risk of loss from potential fraud
and criminal activity made possible by an electronic funds transfer
system.

The Federal Home Loan Bank Board's original ruling12 5 con-
tained no provision for any security for the consumer, and not until
a revision on June 28, 1974126 did the Board voice concern about
security. In its application for a remote service unit, a federal sav-
ings and loan must now demonstrate "minimum security devices
requirements"' 27 as established by the Federal Home Loan Bank
Board.' 28  Such minimum security devices include lighting sys-
tems, tamper-resistant locks and alarm systems. 129 Also by
amendment, the Comptroller of the Currency now requires a bank
to include in a CBCT application a description of "insurance and
the security provisions protecting the installation and its users."'180

While such regulations may offer some protection, in an age
in which the ease and frequency of computer theft or unauthorized
access to a computer is accelerating rapidly,1"' it is unclear why
neither a federal savings and loan association nor a national bank
must demonstrate internal safeguards to its central computer sys-
tems.

Both the Board's and the Comptroller's rulings fail to discuss
whether robbery of funds from a retail store which contains an

123. 40 Fed. Reg. 21700 (1975).
124. See Greguras Report at 17.
125. Federal Home Loan Bank Board No. 74-8, Jan. 9, 1974, as amended

by 39 Fed. Reg. 23991 (1974), currently codified in 12 C.F.R. § 545.4-2
(1975).

126. 12 C.F.R. § 545.4-2(i) (1975).
127. Id.
128. For the "minimum security devices requirements" established by

the Federal Home Loan Bank Board pursuant to 12 U.S.C. § 1881-82 (1970),
see 12 C.F.R. §§ 563(a) et seq. (1975).

129. 12 C.F.R. § 563(a.3) (1975).
130. 40 Fed. Reg. 21700, 21704 (1975).
131. N.Y. TIMES MAGAZINE, Sept. 8, 1974, at 33.
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EFTS terminal would be considered a federal crime.8 2 In Ameri-
can Community Stores and Bloomfield the courts determined that
EFTS transactions occur at the savings institution's main office
computer 133 and that the store functions only as a conduit through
which the funds pass.'8 4 The court in Independent Bankers As-
sociation ruled "since a CBCT transacts business which is carried
on at the main office it is a branch under the McFadden Act,"'1 5

suggesting that an EFTS terminal is a branch of the bank which
installed it. Under either theory, robbery of a retail store contain-
ing the terminal could constitute robbery of the financial institu-
tion's funds and thus a federal crime. However, jurisdiction as be-
tween state and federal authorities over robbery of a retail store
containing an EFTS terminal remains an unresolved issue.

THE UNIFORM COMMERCIAL CODE

The "Transmatic Money Service," by making funds in an ac-
count at First Federal Savings and Loan Association instantly avail-
able to the investor at places other than the association's premises,
is functionally equivalent to a demand account. 36 As a savings
account at a savings and loan is not subject to withdrawal or trans-
fer by negotiable instrument," 7 the Board decreed that a with-
drawal or transfer through TMS does not occur by negotiable in-
strument.138  For the consumer, this arrangement effectively cre-
ates a demand account without any of the risk allocation protec-
tions of Articles 3 and 4 of the Uniform Commercial Code.

Articles 3 and 4 of the Uniform Commercial Code were enacted
to impose a statutory framework on the then current payments sys-
tem,"39 which operates by negotiable instrument. 40  The Code's
approach to rights and duties of banks and account holders essen-

132. 18 U.S.C. § 2113 (1970) makes robbery of a bank or federal savings
and loan a federal crime.

133. American Community Stores at 639, 228 N.W.2d at 302; Bloomfield
at 387.

134. American Community Stores at 639, 228 N.W.2d at 302-03; Bloom-
field at 387.

135. Memorandum and Order, Independent Bankers Ass'n v. Smith,
Comptroller of the Currency, Civil No. 75-0089, at 6 (D.D.C., filed July 31,
1975).

136. NEB. REV. STAT. (U.C.C.) § 3-108 (Reissue 1971).
Instruments payable on demand include those payable at sight or
on presentation and those in which no time for payment is stated.

Id.
137. See 12 U.S.C.A. § 1464(b) (1) (Supp. Feb. 1975).
138. 12 C.F.R. § 545.4-2(b) (2) (1975).
139. UNIFORM COMMERCIAL CODE § 4-101, Comment 1 (1962 ver-

sion).
140. UNIFORM COMMERCIAL CODE, Art. 3 (Commercial Paper)

(1962 version).

[Vol. 9



1975] ELECTRONIC FUNDS TRANSFER SYSTEMS 359

tially allocates risk based on an appraisal of which party is at
fault. 4

1 If any one of the possible malfunctions 142 occurs and
the need for risk allocation arises, the current legal framework, i.e.,
the Uniform Commercial Code, will be inapplicable.1 43  Either a
revision of the UCC to include EFTS or a new statutory framework
is essential to meet the unique controversies that EFTS develop-
ment will inspire.14 4

CONCLUSION

Electronic funds transfer systems, (EFTS) which have far-
reaching implications for the banking and savings and loan in-
dustries, have survived challenges in the Nebraska courts. In State
ex tel. Meyer v. American Community Stores, the Supreme Court
of Nebraska, in a case of first impression in the United States, re-
jected the argument that by participating in EFTS, retail stores
were conducting unauthorized banking or savings and loan busi-
nesses. In Bloomfield Federal Savings and Loan Association v.
American Community Stores, the United States District Court for
the District of Nebraska reached the same conclusion, and in addi-
tion, expressly upheld the power of the Federal Home Loan Bank
Board to authorize the participation by federally chartered savings
and loan associations in electronic funds transfer operations.

The Nebraska Legislature immediately passed comprehensive
EFTS legislation. The United States Comptroller of the Currency
issued a ruling, currently being challenged in the courts, permitting
national banks to establish Customer Bank Communications Termi-
nals, which perform EFTS functions. However, the proliferation
of such electronic funds transfer systems poses problems, as yet un-
resolved, concerning privacy and confidentiality for bank and pass-
book account holders, security measures to guard against computer
theft, and alteration of the current payments system regulated by
the Uniform Commercial Code.

Robert J. Bothe--'76

141. Greguras Report at 3.
142. (1) debit to the drawer's account is too large or too small;

(2) credit to the payee's account is too large or too small;
(3) a reverse transfer whereby the payee's account is debt-
ited and the drawer's account credited;
(4) an involved third party's account is debited or credited;
(5) an unexecuted or partially executed transaction.

Greguras Report at 18-19.
143. See Greguras Report at 11, 18-19.
144. For an excellent in-depth survey of this problem see Speech by

Blair C. Shick, Federal Reserve Bank of Boston Conference on "The Eco-
nomics of a National Electronic Funds Transfer System," Boston, Oct. 8,
1974.


