
DISABILITY BENEFITS FOR PREGNANT EMPLOYEES
UNDER TITLE VH OF THE CIVIL RIGHTS ACT OF 1964

Employee non-occupational health and disability insurance
plans commonly exclude pregnancy from compensable disabilities
while providing coverage for all other temporarly debilitating con-
ditions. As a result of this policy, the pregnant employee receives
neither sick leave pay while she is absent from her employment nor
compensation for medical expenses.

Affected employees have claimed that the denial of disability
benefits for pregnancy constitutes invidious discrimination based on
sex and violates the equal protection clause of the fourteenth
amendment. These claims have met with mixed success,' but the
possibility of future equal protection actions for disability benefits
was eliminated by the Supreme Court decision in Geduldig v.
Aiello [Aiello].2 In Aiello, the Court held that the exclusion of
disability benefits for pregnant employees does not constitute
invidious discrimination based on sex.3

However, pregnant employees claiming disability and sick leave
benefits under Title VII of the Civil Rights Act of 19644 have been
successful in recent cases.5 This recognition of Title VII claims

1. Claim for disability benefits denied:
Green v. Waterford Bd. of Educ., 473 F.2d 629 (2d Cir. 1973);
Seaman v. Spring Lake Park Indep. School Dist. No. 16, 387 F.
Supp. 1168 (D. Minn. 1974); Goodwin v. Patterson, 363 F. Supp.
238 (M.D. Ala. 1973).

Claim for disability benefits upheld:
Scott v. Opelika City Schools, 63 F.R.D. 144 (M.D. Ala. 1974);
Monell v. Department of Social Services, 357 F. Supp. 1051 (S.D.
N.Y. 1972).

2. 417 U.S. 484 (1974) [hereinafter cited as Aiello].
3. Id. at 494.
4. Civil Rights Act of 1964, § 701 et seq. as amended, Equal Employ-

ment Opportunity Act of 1972, 42 U.S.C. § 2000 et seq. (1970), as amended,
(Supp. 11 1972) [hereinafter referred to as Title VII when referring to the
Title and as the Act when referring to the Civil Rights Act of 1964 in its
entirety].

5. Claim for disability benefits upheld:
Zichy v. City of Philadelphia, 392 F. Supp. 338 (E.D. Pa. 1975);
Satty v. Nashville Gas Co., 384 F. Supp. 765 (M.D. Tenn. 1974);
Vineyard v. Hollister Elementary School Dist., 64 F.R.D. 580 (N.D.
Cal. 1974);
Farkas v. South Western City School Dist., 8 CCH E.P.D. § 9619
(S.D. Ohio 1974);
Lillo v. Plymouth Local Bd. of Educ., 8 CCH E.P.D. § 9510 (N.D.
Ohio 1973).
Contra: Newman v. Delta Airlines, 374 F. Supp. 238 (N.D. Ga.
1973), aff'd, 475 F.2d 768 (5th Cir. 1973) (per curiam).
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for disability benefits will subject numerous employer-sponsored
health insurance plans to charges of discrimination.6 The rationale
for the recent judicial acceptance of Title VII disability benefit
claims will be the focus of this comment.

TITLE VII: LEGISLATIVE BACKGROUND AND
EEOC INTERPRETIVE GUIDELINES

Title VII prohibits any discrimination in "... compensation,
terms, conditions, or privileges of employment" on the basis of
sex.8 Proper application of Title VII requires that the legislative
history be examined to determine congressional intent.9 It was
claimed that the amendment to Title VII, which added discrimina-
tion based on sex to the proposed prohibition against race, color,
religion, and national origin discrimination, would jeopardize the
Act's chances for passage.10 Some congressmen who supported the
amendment were, in fact, opposed to the Act which was originally
designed to ensure equality of treatment in employment opportuni-
ties for racial minorities.1 ' These circumstances surrounding the
amendment's enactment might have engendered the feeling that

See also Cedar Rapids Community School Dist. v. Parr, 227 N.W.
2d 486 (Iowa 1975), where the Iowa Supreme Court, conisdering
similar questions, determined that denial of sick leave benefits to
a school teacher while she was disabled due to pregnancy consti-
tuted prohibited discrimination under IOWA CODE §§ 105A.7, 105A.9,
subd. 11 (1971).

6. As a result of the 1972 amendments to Title VII employees of local
governments and political subdivisions are within the coverage of the Act.
Coverage is also extended to employees of businesses with as few as 15
employees, 42 U.S.C. § 2000e (1970), as amended, (Supp. II, 1972).

7. 42 U.S.C. § 2000e-2 (1970), as amended, (Supp. II, 1972).
8. It shall be an unlawful employment practice for an employer: (1)

to fail or refuse to hire or to discharge any individual, or otherwise to dis-
criminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual's race,
color, religion, sex, or national origin .... 42 U.S.C. § 2000e-2 (1970), as
amended, (Supp. II, 1972).

9. Sale v. Waverly-Shell Rock Bd. of Educ., 390 F. Supp. 784, 787
(N.D. Iowa 1975). See Katzenbach v. McClung, 379 U.S. 294, 299 (1964);
Heart of Atlanta Motel, Inc., v. United States, 379 U.S. 241 (1964); Note,
Pregnancy and Sex-Based Discrimination In Employment: A Post Aiello
Analysis, 44 U. CIN. L. REV. 57, 75 (1975) [hereinafter cited as A Post Aiello
Analysis).

10. See 110 CONG. REC. 2577-84 (1964). See also Miller, Sex Discrimi-
nation and Title VII of the Civil Rights Act of 1964, 51 MINN. L. REV. 877
(1966); Wells, Sex Based Discrimination and Title VII, 43 U.M.K.C. L. Rlv.
273, 274-75 (1975).

11. See Note, Classification on the Basis of Sex and the 1964 Civil
Rights Act, 50 IOWA L. REv. 778, 791-92 (1965); A Post Aiello Analysis at
76.

1975]



CREIGHTON LAW REVIEW

any questions relating to sex discrimination under Title VII should
be construed in a restrictive manner.12

The 1972 amendments to the Act markedly altered the status
of the sex discrimination prohibition in Title VII.13 The amend-
ments provided Congress with the opportunity to drop sex as an
included category of prohibited discrimination. Congress took no
such action. This Congressional inaction suggests approval of the
Title VII provisions as enacted.' 4

The Equal Employment Opportunity Commission [EEOC] is
for the interpretation of Title VII through opinion letters and inter-
pretive guidelines.15  The EEOC has travelled full circle on the
question of pregnant employees' rights to disability and sick leave
benefits under employee health and disability insurance programs.
In 1966, the EEOC issued an opinion letter which unequivocally
stated that pregnancy did not give rise to a compensable disability.16
In 1971, the EEOC abandoned its position and held that the denial
of disability benefits to pregnant employees violates Title VII.1 7

The EEOC's 1972 interpretive guidelines firmly established the
Commission's position that pregnant employees may successfully
challenge an employee disability plan which excludes pregnancy
disabilities from compensation under Title VII when their physical
conditions forces them to leave their employment temporarily.
Section 1604.10(b) of the guidelines states:

Disabilities caused or contributed to by pregnancy, mis-
carriage, abortion, childbirth, and recovery therefrom are,
for all job-related purposes, temporary disabilities and
should be treated as such under any health or temporary
disability insurance or sick leave plan available in connec-
tion with employment. Written and unwritten employment
policies and practices involving matters such as the com-
mencement and duration of leave, the availability of ex-

12. Miller, Sex Discrimination and Title VII of the Civil Rights Act
of 1964, supra note 10, at 884. For a general discussion of the 1972 Amend-
ments, see U.S. CONG. & ADM. NEWS, 2137-86 (1972).

13. Comment, Geduldig v. Aiello: Pregnancy Classifications and the
Definition of Sex Discrimination, 75 COLUM. L. REv. 441, 464 (1975) [here-
inafter cited as Geduldig v. Aiello: Pregnancy Classifications].

14. Id.
15. Title VII of Civil Rights Act of 1964 § 713, as amended, 42 U.S.C.

2000e-12 (1970).
16. Lies, Current Trends in Pregnancy Benefits-1972 EEOC Guidelines

Interpreted, 24 DE PAUL L. REV. 127, 129 n. 15 (1975); Comment, Sex Dis-
crimination in Employment: An Attempt to Interpret Title VII of the
Civil Rights Act of 1964, 1968 DuKE L. J. 671, 721 n. 235 (1968).

17. EEOC Decision No. 71-1474, (1971), CCH EEOC DEc. § 6221
(March 19, 1971). See Lies, Current Trends in Pregnancy Benefits-1972
EEOC Guidelines Interpreted, 24 DE PAUL L. Ray. 127, 129-30 (1975).

[Vol. 9
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tensions, the accrual of seniority and other benefits and
privileges, reinstatement, and payment under any health
or temporary disability insurance or sick leave plan, formal
or informal, shall be applied to disability due to pregnancy
or childbirth on the same terms and conditions as they are
applied to other temporary disabilities.18

RECENT DECISIONS: EQUAL PROTECTION
v. TITLE VII

The 1972 amendments to Title VII and the EEOC policy
reversal are not surprising developments when viewed in light of
recent legislative and judicial action aimed at claims of sex-based
discrimination. Title IX of the Higher Education Act of 197219
and the proposed Equal Rights Amendment 20 as well as the line
of equal protection decisions beginning with Reed v. Reed2' and
Frontiero v. Richardson22 indicate increased deference to claims
of sexual inequality.

The equal protection clause of the fourteenth amendment is
invoked to strike down allegedly discriminatory classifications
involving state action. 23 Over the years, three methods of equal
protection analysis have evolved. Traditionally, the courts have
upheld the state's classification unless the plaintiff is able to prove
the classification to be arbitrary or not reasonably related to the
purpose it purportedly serves. 24  The courts have added the
requirement that the state show a compelling interest in the classi-
fication if it is based on suspect criteria or interferes with a funda-
mental right.25  When the challenged classification is based on

18. 29 C.F.R. § 1604.10(b) (1974).
19. 20 U.S.C. § 1681-82 (Supp. II, 1972).
20. U.S. CONST. proposed amend. XXVII.
21. 404 U.S. 71 (1971) (outlawing statutory preferences for men as ad-

ministrators of estates).
22. 411 U.S. 677 (1973) (invalidating requirement that female mem-

bers of the armed services prove that their husbands are dependent, but
requiring no such proof from male members claiming their spouses as de-
pendent).

See Sail'er Inn, Inc. v. Kirby, 95 Cal. Rptr. 329, 485 P.2d 529 (1971)
(invalidating a state law forbidding women to tend bar unless they are
licensees or the wives of licensees).

23. See Loving v. Virginia, 388 U.S. 1 (1967); Morey v. Doud, 354 U.S.
457 (1957).

24. See Dandridge v. Williams, 397 U.S. 471 (1970); Railway Express
Agency, Inc. v. New York, 336 U.S. 106 (1949); and Nebbia v. New York,
291 U.S. 502 (1934), wherein economic and social policy classifications are
satisfied by showing a rational basis for the classification. See also Com-
ment, Pregnancy and the Constitution: The Uniqueness Trap, 62 CAL. L.
REV. 1532, 1537 (1974); Note, Constitutional Law: Frontiero v. Richardson,
7 CREIGHTON L. REv. 69 (1973).

25. See Graham v. Richardson, 403 U.S. 365 (1971) (finding alienage
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sex, the courts have employed a standard of review that requires
the state's enunciated purpose to be more than reasonably related
to the classification but does not require that the state have a com-
pelling interest in its purpose.26

The basis of the classification determines the degree of scrutiny
with which the courts will view the defendant's discriminatory
actions and is thus the threshold question in equal protection
analysis. In Aiello the Supreme Court viewed the denial of dis-
ability benefits to pregnant employees as a non-sex based classifi-
cation; consequently, the mere rationality test was applied.2 7

In Aiello, the plaintiffs, pregnant employees in the State of
California, claimed that the denial of disability benefits for a preg-
nancy constituted an act of invidious discrimination violating the
equal protection clause of the fourteenth amendment. 2s The Cali-
fornia health and disability plan under attack covered most signifi-
cant disabilities29 except those arising out of the attendant to
pregnancy.30

Upon cursory analysis, the classification complained of in Aiello
appears to be sex based since only women are affected by the preg-
nancy exclusion. The Court, however, found the classification to
be pregnant persons and non-pregnant persons rather than males
and females.8 1 Although pregnant persons are necessarily female,
non-pregnant persons include both males and females.3 2  There-
fore, both men and women receive the actuarial benefits derived
by excluding pregnancy from compensation.3 3

a suspect criterion); Harper v. Virginia Board of Election, 383 U.S. 663
(1966) (finding voting a fundamental right); Oyama v. California, 332 U.S.
633 (1948) (finding national origin a suspect criterion); Korematsu v.
United States, 323 U.S. 214 (1944) (finding race a suspect criterion).

26. See Reed v. Reed, 404 U.S. 71, 76-77 (1971); Kahn v. Shevin, 416
U.S. 351 (1974); Note, 32 WASH. & LEE L. REV. 275, 277-81 (1975); The Su-
preme Court, 1972 Term, 87 HARV. L. REV. 57, 121 (1973).

27. Aiello at 495-96 n.20 (1974).
28. Id. at 492.
29. CAL. UNEMP. INS. CODE § 2626 (West 1972). Employment disabil-

ity is defined as that which renders an employee unable to perform his reg-
ular or customary work due to a physical or mental condition. Id.

30. CAL. UNEMP. INS. CODE § 2626 (West 1972). In no case shall the
term "disability" or "disabled" include any injury caused by or arising in
connection with pregnancy up to the termination of such pregnancy and
for a period of 28 days thereafter. Id.

Also excluded from benefits were drug addiction, sexual psychopathy
resulting in confinement and certain statutory short-term disabilities.
Aiello at 488.

31. Aiello at 496-97 n.20.
32. Id.
33. Id. The health and disability program in use by California re-

quired an employee contribution of 1 percent of (gross) earnings. Esti-

[Vol. 9
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In light of Aiello, it appears unlikely that any employee bene-
fit plan which excludes pregnancy-related disabilities from com-
pensation will be viewed as classifying on the basis of sex. The
economic burden which would accompany the inclusion of preg-
nancy-related disabilities in an insurance plan will probably provide
the requisite rational justification for any pregnant versus non-
pregnant person clasification.3 4

Title VII claims for pregnancy benefits are not precluded by
Aiello. The Civil Rights Act is based in part upon the commerce
clause of the Constitution.8 5 To sustain claims based on commerce
clause legislation requires only a showing that the proscribed
activity has an effect upon interstate commerce.8 6 To uphold equal
protection claims there must exist proof of state action, 37 and the
court must balance the interests of the state and the person
challenging the classification.3 8

Title VII standards are a "statutory mandate," and conse-
quently claims brought thereunder are more compelling than those
based upon equal protection. 9 Courts, recognizing the distinction
between equal protection and commerce clause analysis, have
viewed Title VII as a valid basis for claims of sex discrimination
which might not have been successful under the equal protection
clause as a result of the Aiello decision.4 0

mates as to the cost of including pregnancy benefits in the program ran
from plaintiff's suggestion of $48.9 million (reflecting a 12 percent increase
in the program cost) to the defendant's estimate of $120.2 million to $130
million (an increase in overall program costs of from 33 percent to 36 per-
cent). Either one of these cost increases without a proportional increase
in the employee contribution rate would have jeopardized the self-suffi-
ciency of the plan. Id. at 494 n.18.

34. Geduldig v. Aiello: Pregnancy Classifications at 455.
35. 2 U.S. CONG. & ADM. NEWS 2355, 2401-08 (1964); Heart of Atlanta

Motel, Inc., v. United States, 379 U.S. 241 (1964); see Note, The Civil Rights
Act of 1964-Source and Scope of Congressional Power, 60 Nw. U.L. REv.
574, 577-80 (1965).

36. See Katzenbach v. McClung, 379 U.S. 294 (1964); NLRB v. Jones
& Laughlin Steel, 301 U.S. 1 (1936); Gibbons v. Ogden, 22 U.S. (9 Wheat.)
1 (1824).

37. See United States v. Guest, 383 U.S. 745, 755 (1966); United States
v. Williams, 341 U.S. 58, 92 (1951); Civil Rights Cases, 109 U.S. 3, 11 (1883).

38. See Kahn v. Shevin, 416 U.S. 351 (1975); Nebbia v. New York, 291
U.S. 502 (1934); see also Yackle, Thoughts on Rodriquez: Mr. Justice
Powell and the Demise of Equal Protection Analysis in the Supreme Court,
9 U. RicH. L. REv. 18 (1975).

39. Wetzel v. Liberty Mut. Ins. Co., 372 F. Supp. 1146, 1159 (W.D. Pa.
1974); Hutchinson v. Lake Oswego School Dist., 374 F. Supp. 1056, 1060 (D.
Ore. 1974).

40. See Communication Workers of America, AFL-CIO v. American
Tel. & Tel. Co., Long Line Dep't, 513 F.2d 1024, 1031 (2d Cir. 1975); Wetzel
v. Liberty Mut. Ins. Co., 511 F.2d 199, 203 (3d Cir. 1975); Sale v. Waverly-
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The language of Title VII is to be broadly interpreted so that
the apparent congressional intent may be carried out.41 Title VII
prohibitions are not limited to discriminations that are patently dis-
criminatory.42 'Consequently, an employee health and disability
insurance policy which is neutral on its face but, in fact, con-
tributes to disparate treatment between the sexes also violates Title
VII.43 The fact that pregnant benefits may be unavailable to males
as well as females under an employee health and disability insur-
ance program indicates a policy that is sexually neutral in its cover-
age. However, the de facto operation of the policy bears out objec-
tionable discrimination because only females can be injured by the
pregnancy exclusion. Thus, a policy without gender-based ex-
clusions may be sexually discriminatory. 44

Recent decisions have been consistent in holding that the
pregnancy exception to compensible disabilities constitutes dis-
crimination based on sex and violates Title VII. In Sale v. Waverly-
Shell Rock Board of Education45 [Sale], the plaintiff, a school
teacher employed by the defendant school board, had been denied
sick leave benefits during 1973 when she was absent from her teach-
ing position to give birth.46 The court based its decision to grant
Sale relief under Title VII upon a literal application of the EEOC
interpretive guidelines.4 7

The guidelines have subsequently been interpreted as stating
that any disparate treatment between pregnancy-related and non-
pregnancy related disabilities in an employee non-occupational
health and disability insurance program gives rise to a presumption
of a violation of Title VII.48 Although the guidelines do not carry

Shell Rock Bd. of Educ., 390 F. Supp. 784, 787 (N.D. Iowa 1975); Zichy v.
City of Philadelphia, 392 F. Supp. 338, 345-46 (E.D. Pa. 1975); Satty v. Nash-
ville Gas Co., 384 F. Supp. 765, 770-71 (M.D. Tenn. 1974).

41. See Culpepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir.
1970); cf. Gonzales v. Fairfax-Brewster School Inc., 363 F. Supp. 1200, 1203
(E.D. Va. 1973).

42. See Griggs v. Duke Power Co., 401 U.S. 424, 430 (1971); Palmer
v. General Mills, Inc., 513 F.2d 1040, 1042 (6th Cir. 1975); Sprogis v. United
Air Lines, Inc., 444 F.2d 1194, 1198 (7th Cir. 1971) cert. denied, 404 U.S.
991 (1971).

43. Wetzel v. Liberty Mut. Ins. Co., 511 F.2d 199, 206-07 (3d Cir. 1975)
[hereinafter cited as Wetzel].

44. Sprogis v. United Air Lines, Inc., supra note 42, at 1198. "Discrimi-
nation is not to be tolerated ... through the unequal application of a seem-
ingly neutral company policy." Id.

45. 390 F. Supp. 784 (N.D. Iowa 1975) [hereinafter cited as Sale].
46. Id. at 785.
47. Id. at 788.
48. Gilbert v. General Elec. Co., 375 F. Supp. 367, 381 (E.D. Va. 1974).

[Vol. 9
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the force of law,49 they are entitled to great deference50 to the
extent they do not conflict with congressional intent.51 The Sale
court noted the growing congressional concern with sex-based
discrimination to provide further justification for its literal compli-
ance with the guidelines. 52  In Communications Workers of
America, AFL-CIO v. American Telephone and Telegraph Com-
pany, Long Lines Department8 the Second Circuit held that Title
VII claims need not satisfy equal protection criteria to state a cause
of action.54  The plaintiffs claimed that AT&T's health and dis-
ability insurance program had a discriminatory impact upon preg-
nant employees in violation of Title VII. 55 The circuit court
criticized the district court's analysis of Aiello as holding that dis-
parity of treatment between pregnancy-related and non-pregnancy
related disabilities does not constitute sex-based discrimination as
prohibited by either Title VII or the fourteenth amendmhent. 50

The circuit court's decision reaffirmed the practice of granting great
deference to the EEOC guidelines5 7 and alluded that, although the
plaintiff's claim might fail if submitted under equal protection
clause, it would stand as establishing prohibited discrimination
under Title VII.58

TITLE VII: THE EMPLOYER RESPONSES

In an attempt to vindicate their refusal to provide disability
benefits to pregnant employees, the corporate defendants in these
cases have suggested that as a voluntary condition, pregnancy is
not properly compensable. The Fourth 'Circuit in Gilbert v.

49. Id. at 381; United Shoe Workers of America, AFL-CIO v. Vedell,
506 F.2d 174 (D.C. Cir. 1974).

50. See Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971); cf. Traf-
ficante v. Metropoiltan Life Ins. Co., 409 U.S. 205, 210 (1972); United States
v. City of Chicago, 400 U.S. 8, 10 (1970); Udall v. Tallman, 380 U.S. 1, 16
(1965); Housing Authority of Omaha, Neb. v. United States Housing Au-

thority, 468 F.2d 1, 5-6 (8th Cir. 1972).
51. Espinoza v. Farah Mfg. Co., 414 U.S. 86, 94 (1973); Red Lion

Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969); Zuber v. Allen, 396 U.S.
168, 193 (1969).

52. Sale at 788.
53. 513 F.2d 1024 (2d Cir. 1975) [hereinafter cited as C.W.A.].
54. Id. at 1031.
55. Id. at 1026.
56. Id. at 1027.
57. Id. at 1030.
58. Id. at 1031.
The circuit court held that Title VII claims for disability benefits by

pregnant employees stated a cause of action, however the nature of the ap-
peal prevented the court from reaching the merits of the case. Id.
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General Electric Company [Gilbert] 59 recently affirmed a lower
court decision recognizing a pregnant employee's Title VII claim
to disability benefits.60 The district court, in rejecting the volun-
tary condition argument, refused to allow the dictates of an
employer-sponsored health insurance plan to interfere with the
female's "fundamental" right to procreation by denying pregnancy
benefits.61

In Wetzel v. Liberty Mutual Insurance Company [Wetzel] ,62

the Third Circuit declared the defendant's income protection plan
to be discriminatory on the basis of sex in contravention of Title
VII.6 3 The plan provided benefits for all employee disabilities ex-
cluding those related to pregnancy. 64  Liberty Mutual asserted
pregnancy was a voluntary condition and, therefore, not subject
to disability compensation. The circuit court found the voluntari-
ness argument to be without merit. The court could find no justi-
fication for the defendant's exclusion of pregnancy from coverage,
as a voluntary condition, when disabling conditions arising from
voluntary activities, such as smoking, drinking alcoholic beverages,
and active participation in sports would be compensable. 65

Liberty Mutual also suggested that pregnancy is not a sickness
and as a result was not subject to the plan's coverage. The circuit
court rejected this contention as well, stating that similar treatment
should be given to an employee losing time on the job, whether
due to pregnancy or temporary illness, thus avoiding the sickness
distinction."6

The courts have summarily rejected the voluntary condition
and sickness defenses defenses to Title VII claims. A basis for the
rejection may lie in the recognition of a right to procreation as a
fundamental right6 7 or as a penumbra to the right to privacy.68

59. 44 U.S.L.W. 2013 (4th Cir. June 27, 1975).
60. Gilbert v. General Elec. Co., 375 F. Supp. 367 (E.D. Va. 1974).
61. Id. at 381-82.
62. 511 F.2d 199 (3d Cir. 1975).
63. Id. at 207.
[Note: The U.S. Supreme Court has granted certiorari in Wetzel and

will review the Third Circuit's decision during the October term. 95 Sup.
Ct. 1989 (1975).]

64. Id. at 206.
65. Id.
66. Id.
67. See generally Skinner v. Oklahoma, 316 U.S. 535 (1942); Buckley

v. Coyle Pub. School Sys., 476 F.2d 92, 96 (10th Cir. 1973); Robinson v.
Rand, 340 F. Supp. 37, 38 (D. Colo. 1972). These cases suggest the existence
of a fundamental right to procreation.

68. See generally Roe v. Wade, 410 U.S. 113 (1973); Eisenstadt v.
Baird, 405 U.S. 438 (1972); Griswold v. Connecticut, 382 U.S. 479 (1965).
These cases discuss the penumbral right to privacy.

[Vol. 9
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Such analysis by the courts would eliminate the interference in an
employee's private life caused by subtle distinctions in employee
benefit plans and provide a constitutional basis for rejecting the
defenses.

The cost of providing sick leave and disability benefits for preg-
nant employees has been urged as a legitimate defense to a Title
VII claim. 69 The proponents of the cost defense have alleged that
including pregnancy within the schedule of covered disabilities
would threaten the fiscal integrity of their insurance plans. The
court's responses have been that an employer's interests in economy
alone will not justify the exclusion of certain disabilities from
coverage.7 0 This judicial pronouncement is in accord with the
EEOC guidelines which state that the cost of providing benefits
to one sex vis-A-vis the other sex is not a defense to a claim of
sex-based discrimination under Title VII.71

If the cost of providing pregnancy disability benefits would
imperil the viability of an employee health and disability insurance
program, the employer can cut costs by lowering or eliminating the
coverage available for non-sex-linked disabilities.72 Thus, the cost
of including disability and sick leave benefits for pregnant em-
ployees (a sex-linked disability) may be offset by lowering the
recovery available to an employee who suffers from a non-sex
linked disability.

The rejection of the cost defense by the courts may induce the
employers to rely upon Section 703 (e) of the Civil Rights Act which
authorizes otherwise discriminatory conduct if justified by a "...
bona fide occupational qualification reasonably necessary to the
normal operation of that particular business or enterprise. '73 The
bona fide occupational qualification standard for permissible dis-

69. Wetzel at 206; Gilbert v. General Elec. Co., 375 F. Supp. 367, 382
(E.D. Va. 1974); Hutchison v. Lake Oswego School Dist., 374 F. Supp. 1056,
1063 (D. Ore. 1974).

70. See Wetzel at 199; Gilbert v. General Elec. Co., 375 F. Supp. 367,
382 (E.D. Va. 1974).

71. 29 C.F.R. § 1604.9 (1974).
The reader should note that cost, which has been unsuccessfully alleged

as a defense to Title VII claims, provided the rational basis required to jus-
tify California's classification scheme in the Aiello equal protection decision.

72. Lies, Current Trends In Pregnancy Benefits-1972 EEOC Guide-
lines Interpreted, 24 DE PAUL L. REV. 127, 140 (1975).

73. Civil Rights Act of 1964, § 703 (e), as amended, 42 U.S.C. § 2000e-
2(e) (1970). The bona fide occupational qualification exception was ad-
dressed briefly by the courts in Gilbert v. General Elec. Co., supra note
69, at 382-83, and in Wetzel at 208. In neither case had the defendants for-
mally pleaded the exception, nor had they provided sufficient statistical evi-
dence from which the courts would have been able to rule on the exception.
Id.
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crimination was shaped into a "business necessity" exception by the
court in Diaz v. Pan American Airways [Diaz] .7 The Diaz
court announced that discrimination is permissible only if the
"essence" of the employer's business would be imperiled if non-dis-
criminatory policies were enforced.75 The possibility that the
business necessity exception will be extended beyond employment
qualifications to encompass terms and conditions of employment
has been reduced as a result of an EEOC interpretive guideline
which states that the bona fide occupational qualification is to be
narrowly interpreted. 76

Furthermore, the difficulty employers have encountered in
trying to prove a "business necessity" for occupational qualifica-
tions based on sex 77 would appear to be indicative of the burden
employers will have to overcome in order to prove a "business ne-
cessity" for terms or conditions of employment based on sex.

The decisions of the courts on the employer's defenses are
commendable only in that they are directives not likely to be
misunderstood. The failure of the courts to elucidate the rationale
for their rejection of the alleged defenses impinges upon any
instructive benefit that could be derived for use in future litigation.

THE WETZEL CERTIORARI

The Supreme Court has granted certiorari in Wetze 78 on the
question of whether the denial of disability benefits to pregnant
employees constitutes sex discrimination prohibited by Title VII.79

The Court's decision in Aiello may provide a basis for its forth-
coming decision in Wetzel. The Third Circuit in Wetzel held the
equal protection rationale in Aiello to be inapplicable to a Title VII
claim.80 The crux of Aiello was that the exclusion of disability
benefits for pregnancy does not present a sex-based classification
for purposes of equal protection .8  The Court could adopt this
approach and hold that the denial of disability benefits does not
constitute discrimination on the basis of sex under Title VII and

74. 442 F.2d 385, 388-89 (5th Cir. 1971).
75. Id. at 388.
76. 29 C.F.R. § 1604.2(a) (1974). See Wells, Sex Discrimination and

Title VII, 43 U.M.K.C. L. REv. 273, 290 (1975).
77. Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 235 (5th Cir.

1969); cf. Sprogis v. United Air Lines, Inc., 444 F.2d 1194, 1199 (7th Cir.
1971); Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 718 (7th Cir. 1969).

78. 95 Sup. Ct. 1989 (1975).
79. 43 U.S.L.W. 3587 (3d Cir. April 29, 1975).
80. Wetzel at 203-04.
81. Aiello at 496-97.
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thereby reverse Wetzel. s 2 As an alternative to applying the Aiello
rationale, the Court could recognize the viability of one of the
employer's alleged defenses as a ground for reversal.13

It appears to be more likely that the 'Court will affirm Wetzel.
First, Title VII is remedial legislation and is to be broadly inter-
preted. 4 A holding by the Court that the exclusion of a disabil-
ity which is unique to females is nonetheless not sex-based discrimi-
nation would appear to be an overly restrictive interpretation of
the Act.8 5

Secondly, an indication of the outcome of the Wetzel certiorari
may have been inferred by the Court's decision in Cleveland
Board of Education v. LaFleur [LaFleur].s 6  Justice Stewart
wrote the LaFleur opinion which held that the forced termi-
nation of a female's employment following the fourth month
of pregnancy gave rise to an unconstitutional irrebutable presump-
tion that the employee's physical condition rendered her unable to
effectively continue in her position.8 7 In a footnote to the LaFleur
decision, Justice Stewart, referring to the 1972 amendments to Title
VII and the EEOC guidelines stated that:

The practical impact of our decision in the present cases
may have been somewhat lessened by several recent devel-
opments .... While the statutory amendments and the
administrative regulations are, of course, inapplicable to
the cases now before us, they will affect like suits in the
future.8 8

This reference to Title VII and the EEOC interpretive guidelines
seems to indicate Justice Stewart's opinion that claims brought
under Title VII are distinct from fourteenth amendment claims.
Since Justice Stewart was the author of the five-to-four decision
in Aiello, a change in his position on a claim for disability bene-

82. A recent Nebraska Supreme Court case adopted this reasoning
from Aiello as part of its rationale for denying a claim for pregnancy dis-
ability benefits under the Nebraska Fair Employment Practice Act. Rich-
ards v. Omaha Public Schools, 194 Neb. 463, - N.W.2d - (1975). It would
appear that a Nebraska plaintiff seeking disability benefits for pregnancy
will have to rely on a Title VII action in federal courts, because of the
Nebraska decision, at least until the Supreme Court decides Wetzel.

83. The cursory treatment given to the employer's defenses in the Wet-
zel decision precludes any meaningful discussion of the probable Supreme
Court approach to those allegations. See text and notes at notes 65-68
supra.

84. Sale at 788; Culpepper v. Reynolds Metals Co., 421 F.2d 888, 891
(5th Cir. 1970).

85. See note 43 supra and accompanying text.
86. 414 U.S. 632 (1974).
87. Id. at 647-48.
88. Id. at 639 n.8.
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fits for pregnant employees may well determine the outcome in
Wetzel. Based on his apparent opinion that Title VII analysis and
fourteenth amendment analysis are distinct it would appear that
Justice Stewart would reject any attempt to apply classification
analysis borrowed from Aiello in deciding Wetzel.

Once the hurdle of Aiello is overcome the Court may continue
its policy of granting great deference to the guidelines and affirm
Wetzel.

CONCLUSION

The pronouncements by the circuit courts granting sick leave
and disability benefits to pregnant employees have been unequivo-
cal.89 The courts have employed the broad language of Title VII
to uphold attacks on this instance of sex-based employment dis-
crimination. The courts in fact seem to feel compelled to act within
the boundaries of the EEOC interpretive guidelines.9 0

The treatment given by the courts to defenses raised by
employers has been cursory. The courts, granting deference to the
EEOC guidelines and the apparent legislative intent behind the
Civil Rights Act, may be stating that there is no valid defense to
the exclusion of pregnancy benefits from coverage. The recogni-
tion of a right to procreation alluded to in Gilbert9 l would provide
a rationale for the rejection of the defenses. In any event, the basis
for rejection of the asserted defenses deserves greater amplification
by the courts.

The applicability of the Aiello decision has been of great con-
cern to the courts in granting benefits to pregnant employees in Ti-
tle VII actions. The Supreme Court's forthcoming decision in Wetzel
should resolve that issue and determine the-validity of such claims
under Title VII.

Mark A. Thornhill--'77

89. The reader should note that the nature of the appeal prevented
the circuit court from reaching the merits in C.W.A. The tenor of the opin-
ion however, suggests the belief by the court in a right to relief. C.W.A.
at 1031-32.

90. Sale at 788; Gilbert v. General Elec. Co., supra note 69 at 381; Wet-
zel at 205.

91. Gilbert v. General Elec. Co., supra note 69 at 382.
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