
FEDERAL COURTS-ATTORNEY'S FEES-PRIVATE ATTORNEY GEN-

ERAL EXCEPTION DENIED RECOGNITION BY UNITED STATES SUPREME

COURT-Alyeska Pipeline Service Co. v. Wilderness Society, 95
S.Ct. 1612 (1975).

The U.S. Supreme Court refused to recognize the private attor-
ney general exception in a case arising out of the controversy sur-
rounding the trans-Alaska pipeline, Alyeska Pipeline Service Co.
v. Wilderness Society.1 Litigation initiated in 1973 by the Wilder-
ness Society, 2 resulted in a permanent injunction barring construc-
tion of the trans-Alaska pipeline.3 In response to the injunction,
Congress enacted legislation authorizing construction of the pipe-
line,4 whereupon the litigation was voluntarily dismissed.5 The
Wilderness Society's subsequent request for attorneys' fees was
then granted by the Court of Appeals for the D.C. Circuit. 6 Rely-
ing on its inherent equitable powers, the D.C. Circuit became the
first circuit court of appeals to award attorneys' fees "on behalf
of 'private attorney general' litigants in environmental suits suc-
cessfully prosecuted in the public interest. '7

On writ of certiorari the Supreme Court reversed. The Court
refused to recognize a private attorney general exception to the
American rule governing the award of attorneys' fees.

1. 95 S. Ct. 1612 (1975).
2. Also party-plaintiffs were the Environmental Defense Fund, Inc.,

and Friends of the Earth.
3. The initial suit was brought against the Secretary of the Interior,

wherein plaintiffs sought declaratory and injunctive relief based on issuance
of right-of-way and land use permits in violation of both the Mineral Lands
Leasing Act, 30 U.S.C. § 185 (1970), and the National Environmental Policy
Act, 42 U.S.C. § 4321 et seq. (1969). After a preliminary injunction was
granted, 325 F. Supp. 422 (D.D.C. 1970), Alyeska, a consortium of seven
oil companies, and the State of Alaska were allowed to intervene. After
hearing the arguments on both issues, the district court dissolved the pre-
liminary injunction and denied the permanent injunction. The court of ap-
peals reversed, basing its decision solely on the Mineral Lands Leasing Act.
479 F.2d 842 (D.C. Cir. 1973), cert. denied, 411 U.S. 917 (1973). See gener-
ally Dominick & Brody, The Alaska Pipeline: Wilderness Society v. Mor-
ton and the Trans-Alaska Pipeline Authorization Act, 23 AM. U.L. REV. 337
(1973).

4. 95 S. Ct. 1612, 1615 (1975).
5. Wilderness Society v. Morton, 495 F.2d 1026, 1035 n.6 (D.C. Cir.

1974) [hereinafter cited as Morton].
6. Id. at 1028.
7. Id. at 1038 n. 9. Only one federal district court had previously

done so. See, La Raza Unida v. Volpe, 57 F.R.D. 94 (N.D. Cal. 1972).
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BACKGROUND

In England attorneys' fees are statutorily authorized as costs.
While such fee awards are discretionary, they are regularly allowed
to the prevailing party.8 In the United States, however, the pre-
vailing party is not ordinarily entitled to recover attorneys' fees
from the loser in the absence of statutory authorization.

This American departure from the English rule is justified by
several policy arguments.9 It is argued that attorneys' fees cannot
be classified as damages in that they are too remote, are not rea-
sonably foreseeable, and accrue only after the action is complete.10

It is also argued that counsel fees are difficult to ascertain, and
if allowed, would tend to become exorbitant and would require ad-
ditional judicial machinery to determine what is reasonable."
Finally a party should be compensated only for the harm suffered
as a result of wrongful conduct, and to institute or defend a suit
in a court of law should not be considered wrongful unless totally
unfounded or malicious.12

The American rule denying recovery of attorneys' fees is sub-
ject to several exceptions: those authorized by statute, whether

8. 95 S. Ct. 1612, 1616-17 (1975). The English rule has provided for
counsel fees to the prevailing plaintiff since the Statute of Gloucester
(1275). The prevailing defendant has been allowed counsel fees in all cases
where the plaintiff would have recovered had he prevailed since 1607.
Counsel fees in equity were allowed at the discretion of the court. See
Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 717 (1966);
Goodhart, Costs, 38 YALE L.J. 849, 851-54 (1929).

9. The origin of the American rule is traced to the general philosophy
of intense individualism surrounding the early stages of this country's de-
velopment. See generally King & Platter, The Right to Counsel Fees in
Public Interest Environmental Litigation, 41 TENN. L. REv. 27 (1973); Note,
Attorney's Fees: Where Shall the Ultimate Burden Lie?, 20 VAND. L. REV.
1216 (1967); Note, Distribution of Legal Expense Among Litigants, 49 YALE
L.J. 699 (1940).

10. Note, Trademarks-Successful Plaintiffs in Trademark Infringe-
ment Actions Under the Lanham Act May Not Recover Attorney's Fees-
Maier Brewing Co. v. Fleischmann Distilling Corp., 65 MicH. L. REv. 593,
594 (1967).

11. Id.
12. McCormick, Counsel Fees and Other Expenses of Litigation as an

Element of Damages, 15 MINN. L. REv. 619, 639 (1931). Proponents of the
adoption of the English rule counter these arguments as follows: 1) attor-
neys' fees, although not flowing directly from the act of defendant, are cer-
tainly consequential and should be foreseeable, 2) judges and masters de-
termine reasonable amounts in those areas where fees are currently al-
lowed, and 3) a policy which fully compensates one who has been forced
to sue or defend to vindicate his rights seems harmonious with standards
which allow compensation generally for expenses to which one party by
his wrong exposes another. Id. at 640-43. See also 65 MIcH. L. REv. 593,
595 (1967).
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mandatory 13 or at the court's discretion;14 and those arising from
the general equitable powers of the courts. Under its equitable
powers a court may assess attorneys' fees: 1) for willful disobedi-
ence of a court order,1 5 2) against a losing party for bad faith
or obdurate behavior,' 6 or 3) where the prevailing party has con-
ferred a substantial benefit on an ascertainable class of persons and
the court's award of fees operates to spread the cost of litigation
among the class members.' 7 These three exceptions have received
the sanction of the Supreme Court. A fourth exception had devel-
oped in several of the federal district courts, authorizing the award
of fees where the expense of litigation proved to be a formidable
obstacle to the private litigation necessary to enforce important

13. Packers and Stockyards Act, 7 U.S.C. § 210(f) (1970); Perishable
Agricultural Commodities Act, 7 U.S.C. 499g(b) (1970); Bankruptcy Act,
11 U.S.C. § 104(a)(1) (1970); Clayton Act, 15 U.S.C. § 15 (1970); Unfair
Competition Act, 15 U.S.C. § 72 (1970); Truth-in-Lending Act, 15 U.S.C.
§ 1640(a) (1970); Organized Crime Control Act of 1970, 18 U.S.C. § 1964(c)
(Supp. 1975); Norris-LaGuardia Act, 29 U.S.C. § 107(e) (1970); Railway
Labor Act, 45 U.S.C. § 153(p) (1970); Shipping Act. 46 U.S.C. § 829 (1970);
Ship Mortgage Act, 46 U.S.C. § 941(c) (1970); Merchant Marine Act of 1936,
46 U.S.C. § 1227 (1970); Communications Act of 1934, 47 U.S.C. § 206 (1970);
Interstate Commerce Act, 49 U.S.C. §§ 8, 16(2), 908(b), 908(e) (1970); FED.
R. Crv. P. 37(a), (c). See generally 1 S. SPEisER, ATrORNEYS' FEES §§ 12:
61-71, at 549-66 (1973) [hereinafter cited as Speiser]; Annot., Prevailing
Party's Right to Recover Counsel Fees in Federal Courts, 8 L. Ed. 2d 894,
922-42 (1963).

14. Bankruptcy Act, 11 U.S.C. §§ 641-44 (1970); Securities Act of 1933,
15 U.S.C. § 77k(e) (1970); Trust Indenture Act, 15 U.S.C. § 77www(a)
(1970); Securities Exchange Act of 1934, 15 U.S.C. §§ 78i(e), 78r(a) (1970);
Copyright Act, 17 U.S.C. § 116 (1970); Emergency School Aid Act, 20 U.S.C.
§ 1617 (Supp. m, 1973); Longshoremen's and Harbor Workers' Compensa-
tion Act, 33 U.S.C. § 928 (a) (1970); Water Pollution Prevention and Control
Act, 33 U.S.C. § 1365(d) (Supp. III, 1973); Ocean Dumping Act, 33 U.S.C.
§ 1415(g) (4) (Supp. III, 1973); 35 U.S.C. § 285 (patent infringement)
(1970); Servicemen's Readjustment Act, 38 U.S.C. § 1822(b) (1970); Clean
Air Act, 42 U.S.C.A. § 1857h-2(d) (Supp. 1975); Civil Rights Act of 1964,
tit. II, 42 U.S.C.A. § 2000a-3(b) (1974), tit. VII, 42 U.S.C.A. § 2000e-5(k)
(1974); Fair Housing Act of 1968, 42 U.S.C.A § 3612(c) (1973); Noise Con-
trol Act of 1972, 42 U.S.C.A. § 4911(d) (1973); See generally Speiser; An-
not., 8 L. Ed. 2d at 922-42 (1963).

15. Toledo Scale Co. v. Computing Scale Co., 261 U.S. 399, 426-28
(1923).

16. Vaughan v. Atkinson, 369 U.S. 527, 530-31 (1962).
17. This is commonly termed the "common benefit" exception. Mills

v. Electric Auto-Lite Co., 396 U.S. 375 (1970); Sprague v. Ticonic Nat. Bank,
307 U.S. 161, 166 (1939); Trustees v. Greenough, 105 U.S. 527 (1881). In
addition, three more non-statutory exceptions are recognized: 1) when the
attorney's fees were incurred in prior litigation with a third party due to
the present defendant's breach of contract or tort, 2) where provided by
contract, or 3) in divorce actions. See McLaughlin, The Recovery of Attor-
ney's Fees: A New Method of Financing Legal Services, 40 FORDHAM L.
Rsv. 761, 768-70 (1972).

[Vol. 9
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public policies.' 8 It was this private attorney general exception
the Court refused to recognize in Alyeska Pipeline Service Co. v.
Wilderness Society.' 9

DEVELOPMENT OF THE PRIVATE ATTORNEY
GENERAL EXCEPTION

The origin of the private attorney general 20 exception is traced
to the U.S. Supreme Court's decision in Newman v. Piggie Park
Enterprises, Inc. 21 [Piggie Park]. Petitioner brought a successful
action under Title II of the Civil Rights Act of 1964,22 which en-
titled the prevailing party, at the court's discretion, to reasonable
attorneys' fees. 23 Holding that attorneys' fees should be awarded
as a matter of course, the Court stated that a plaintiff seeking in-
junctive relief acts as a private attorney general vindicating a policy
Congress considers to be of the highest priority. If such plaintiffs
were forced to bear their own attorneys' fees, few parties would
be in a position to advance the public interest. The Piggie Park
rationale was in response to a statute authorizing fees and its hold-
ing was so limited. The Court's decision in Mills v. Electric Auto
Light Co. 24 [Mills], however, provided the impetus to apply the
Piggie Park rationale to award fees in situations not authorized by
statute.

18. See, e.g., Simes v. Amos, 340 F. Supp. 691 (M.D. Ala. 1972); La
Raza Unida v. Volpe, 57 F.R.D. 94 (N.D. Cal. 1972). For purposes of this
article, public interest litigation includes those lawsuits: 1) where the is-
sues involved are currently regarded as being extremely important, 2) the
judgment will affect not only the plaintiffs but numerous other similarly
situated individuals as well, and 3) the action is brought by a private plain-

-tiff instead of a governmental agency: See Nussbaum, Attorney's Fees in
Public Interest Litigation, 48 N.Y.U. L. REv. 301, 304-05 (1973); see also
Tunney & Frank, Federal Roles in Lawyer Reform, 27 STAN. L. REV. 333,
344-46 (1975).

19. 95 S. Ct. 1612 (1975).
20. The private attorney general concept is traced to Associated Indus-

tries v. Ickes, 134 F.2d 694 (2nd Cir.), dismissed as moot, 320 U.S. 707
(1943). The court stated that Congress could constitutionally enact a stat-
ute authorizing a designated group of non-official persons to bring suit to
prevent action by an officer in violation of his statutory powers, even if
the only purpose is to vindicate the public interest. Such persons so autho-
rized are private attorneys general. 134 F.2d at 704. Use of the private
attorney general concept was restricted to standing. U.S. v. S.C.R.A.P., 412
U.S. 669 (1973); Sierra Club v. Morton, 405 U.S. 727, 73q-38, 740 n.15
(1972); Office of Communication of the United Church of Chxist v. F.C.C.,
359 F.2d 994 (D.C. Cir. 1966).

21. 390 U.S. 400 (1968) (per curiam) (hereinafter cited as Piggie
Park].

22. 42 U.S.C. § 2000a-3(a) (1964).
23. Id. at § 2000a-3(b).
24. 396 U.S. 375 (1970) [hereinafter cited as Mills].
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Mills was a derivative shareholders' action to void a merger
on grounds that the proxy solicitation was materially misleading,
a violation of Rule 14(a) of the Securities Exchange Act of 1934.25
After prevailing on the merits, petitioners' request for attorneys'
fees was also granted. The Court stated that neither the absence
of statutory authorization, nor the failure to produce a monetary
recovery from which the fees could be paid, would preclude an
award under the common benefit exception. Vindication of an im-
portant congressional policy had conferred a substantial benefit on
the corporation. To assess fees against the corporation would im-
pose them on the class that had benefitted and that would have
had to pay them had they brought suit.2 6

Although Piggie Park involved a statute authorizing the award
of counsel fees, and Mills concerned the "common benefit" excep-
tion, both cases by their language appear to allow the prevailing
plaintiff attorneys' fees based primarily on vindication of important
congressional policies. 27 It was this construction the lower federal
courts used to develop and implement the private attorney general
exception. 28

The lower federal courts relied on their inherent equitable
powers to create the private attorney general exception. 29  The
courts awarded attorneys' fees whenever the interests of justice re-
quired. The power to award such fees was part of the original au-
thority of the chancellor to do equity. 30

ANALYSIS

The majority opinion relied on the history and construction of
the fee bill statute, 28 U.S.C. §§ 1920, 1923(a),," as precluding an

25. Id. at 378.
26. Id. at 396-97.
27. Note, Awarding Attorneys' Fees to the "Private Attorney Gen-

eral": Judicial Green Light to Private Litigation in the Public Interest, 24
HAST. L.J. 733 (1973). Piggie Park was cited additionally where the costs
associated with public interest litigation were prohibitive.

28. See, e.g., Lee v. Southern Home Sites Corp., 444 F.2d 143 (5th Cir.
1971); La Raza Unida v. Volpe, 57 F.R.D. 94 (N.D. Cal. 1972), afj'd, 488
F.2d 559 (9th Cir. 1973).

29. See Sprague v. Ticonic Nat. Bank, 307 U.S. 161, 166 (1939).
30. Id. See also Hall v. Cole, 412 U.S. 1, 4-5 (1973).
31. 28 U.S.C. § 1920 provides in part,
A judge or clerk of any court of the United States may tax as costs
the following:

5i) Docket fees under section 1923 of this title.

28 U.S.C. § 1923 (a) provides:
Attorney's and proctor's docket fees in courts of the United

States may be taxed as costs as follows:

[Vol. 9
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award of attorneys' fees absent statutory authority. The fee bill
statute, construed as the general statutory rule governing the
award of attorneys' fees in the federal courts, was said to limit the
alowance of attorneys' fees to the sums specified.3 2 The judicially
created exceptions were explained as constructions of the fee bill
statute.33  Since Congress made specific provisions for the award
of attorneys' fees in selected statutes while at the same time recog-
nizing the general rule embodied by the fee bill statute, the Judi-
ciary should not invade a province that Congress has preserved for
itself.3 4 But examination of the precedents does not justify such
an interpretation, either of the effect of the fee bill statute on the
Court's equitable powers or of the fee bill statute itself.

As Mr. Justice Marshall stated in the dissent, the authority to
award attorneys' fees was part of the historic powers of equity.33

In addition the fee bill statute had never been construed as limit-
ing the power of equity to award attorneys' fees as costs beyond
the limits provided.36

Allowance of such costs [attorneys' fees] in appropriate sit-
uations is part of the historic equity jurisdiction of the fed-
eral courts .... Plainly the foundation for the historic
practice of granting reimbursement for the costs of litiga-
tion other than the conventional [statutory] taxable costs
is part of the original authority of the chancellor to do
equity .... 37

$20 on trial or final hearing (including a default judgment
whether entered by the court or by the clerk) in civil, criminal,
or admiralty cases, except that in cases of admiralty and maritime
jurisdiction where the libellant recovers less than $50 the proctor's
docket fee shall be $10;

$20 in admiralty appeals involving not over $1,000;
$50 in admiralty appeals involving not over $5,000;
$100 in admiralty appeals involving more than $5,000;
$5 on discontinuance of a civil action;
$5 on motion for judgment and other proceedings on recog-

nizances;
$2.50 for each deposition admitted in evidence.

[hereinafter cited as Fee Bill Statute].
32. The majority traced the history of the Fee Bill Statute from its

inception to its present form. The original statute, 10 Stat. 161 (1853), con-
tained the following language:

That in lieu of the compensation now allowed by law . . . the fol-
lowing and no other compensation shall be taxed and allowed.

The Act then listed the specific sums for services. 95 S. Ct. 1612, 1619
(1975). The majority concluded that, with the exception of the small
amounts provided by the fee bill statute, attorneys' fees are not ordinarily
recoverable absent statute or enforceable contract. Id. at 1621.

33. Id. at 1621-22. While the exceptions were unquestionably asser-
tions of the Court's inherent equitable powers, none of the exceptions ap-
plied to the principal case.

34. Id. at 1627.
35. Id. at 1630.
36. Id. at 1632.
37. Sprague v. Ticonic Nat. Bank, 307 U.S. 161, 164-66 (1939). See

1975]



CREIGHTON LAW REVIEW

Nor was the dissent concerned about the absence of statutory
authority to award attorneys' fees. Since absence of statutory au-
thority had not been a barrier for extension of the common benefit
exception,"8 the dissent argued that a similar absence of statutory
authority should not preclude an award where the benefit is labeled
"public" rather than "common". The label given the benefit does
not negate the independent basis upon which equity awards attor-
neys' fees. 39

Particularly puzzling was the Court's reliance on the fee bill
statute.40  As the dissent stated, the precedents clearly established
that the fee bill statute had been narrowly construed in the past
whenever interposed as a restriction on the Court's equitable
powers. 41 In the early common benefit cases, the fee bill statute
was said to contain nothing to deprive the equity courts of their
control over the costs and charges of litigation. 42  Nor did it inter-
fere with the powers of the federal courts in equity suits to allow
counsel fees not included in the ordinary taxable costs recognized
by statute.43 The majority opinion admitted that the precedents
are susceptible to such an interpretation.44

The Court's conclusion that only Congress may dictate fee shift-
ing because of the fee bill statute is difficult to understand in
light of the precedents. The only sound justification for the ma-
jority opinion is that the judiciary is ill-equipped to handle the pol-

Goodhart, Costs, 38 YALE L.J. 849, 854 (1929); 1 STORy's EQUTrry JUJRISPRU-
DENCE §§ 57, 58 (14th ed. 1918).

38. 95 S. Ct. 1612, 1630-31 (1975).
39. Id. at 1631.
40. Neither petitioner nor respondent included 28 U.S.C. § 1923 (a) in

their table of authorities. Petitioner specifically stated "... no statute is
directly relevant." Petitioner's Brief at 2, Morton.

41. 95 S. Ct. 1612, 1632-33 (1975). The Court had previously charac-
terized the fee bill statute as an exception to the American rule, not as the
general statutory rule. Id. at 1633.

42. Trustees v. Greenough, 105 U.S. 527, 535-36 (1881). In fact restric-
tions on the power to do equity are disfavored. Hecht Co. v. Bowles, 321
U.S. 321, 329 (1944).

43. See text accompanying notes 34-36 supra.
44. 95 S. Ct. 1612, 1622 n.30 (1975). The Court attempted to refute

such an interpretation by suggesting that Trustees v. Greenough, note 41
supra, was limited to a common fund rationale. In that case the Court
stated:

[I]t is well understood that costs as between solicitor and client
include all reasonable expenses and counsel fees, and are not like
costs as between party and party, confined to the tax costs allowed
by the fee-bill. 105 U.S. at 533.

Accord, In re Paschal, 77 U.S. (10 Wall.) 483, 493-94 (1870). The Court
also stated that the fee bill statute was intended to regulate those costs as
between "party and party," not those costs as between "solicitor and client."
Sprague v. Ticonic Nat. Bank, 307 U.S. 161, 165 n.10 (1939).

[Vol. 9
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icy considerations necessary to determine when and under what cir-
cumstances 'attorneys' feees are to be awarded.45

The majority stated the courts are not the proper forum for
determining which statutes are important and which are unim-
portant and to allow attorneys' fees only in connection with the
former. 40  The Court concluded that absent adequate guidelines,
a private attorney general exception would in time emasculate the
American rule.47  The dissent's criteria 48 for implementing the
private attorney general exception, though appealing, do not pro-
vide standards for gauging the degree of importance of various stat-
utes. The only standard proposed was the right involved be shared
by the general public.49 As the majority concluded, most statutes
would satisfy that standard.7

45. Since the approach taken by Congress . . . has been to carve
out specific exceptions to a general rule that federal courts cannot
award attorneys' fees beyond the limits of 28 U.S.C. § 1923....
courts are not free to fashion drastic new rules with respect to the
allowance of attorneys' fees to the prevailing party in federal litiga-
tion...

95 S. Ct. 1612, 1627 (1975).
46. The Court's argument was as follows: the action upon which the

principal case was based arose from a statutory limitation on right-of-way
widths under the Mineral Lands Leasing Act. If right-of-way widths are
so important as to justify an award of fees, many other statutes would be
considered of sufficient public importance to justify an award of fees. And
if any statutory policy is deemed so important that its enforcement must
be encouraged by an award of fees, how could fees be denied private liti-
gants seeking to vindicate constitutional rights? Id. at 1625.

47. Id. The Court also stated that it could not implement a rule that
would operate only against private parties and not the Government. Al-
though not at issue, 28 U.S.C. § 2412 was construed as barring an award
of attorneys' fees against the Government without express statutory provi-
sion. Since one of. the functions of the private attoyney general is to call
public officials to account, it would follow that in those cases attorneys'
fees should be allowed against the Government. Id. at 1626.

48. Mr. Justice Marshall relied on the broad interpretation given the
attorneys' fees provisions in statutory cases for guidelines:

(1) the important right being protected is one actually or necessar-
ily shared by the general public or some class thereof; (2) the
plaintiff's pecuniary interest in the outcome, if any, would not nor-
mally justify incurring the cost of counsel; and (3) shifting that
cost to the defendant would effectively place it on a class that ben-
efits from the litigation.

Id. at 1635.
49. See text at n.45 supra.
50. Extensive criticism of the dissent's criteria, and of the private at-

torney general exception, is found at 95 S. Ct. 1612, 1625 & n.39 (1975).
Additionally, the dissent did not formulate any standards to determine the
party to be awarded fees (prevailing? only prevailing plaintiff?), nor was
the award of fees contingent upon the outcome of the litigation. See Sierra
Club v. Lynn, 364 F. Supp. 834 (W.D. Tex. 1973), in which an unsuccessful
litigant was awarded fees for benefits accruing from the litigation. The
award was subsequently reversed. 502 F.2d 43 (1974), rehearing & rehear-
ing denied en banc, 504 F.2d 760 (5th Cir. 1974). Nor would the dissent's
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CONCLUSION
The majority opinion refused to recognize the Court's equitable

powers as allowing for the creation of a private attorney general
exception. Instead it relied on the fee bill statute as precluding
the award of attorneys' fees absent statutory authorization. The
Court's reliance on the fee bill statute was not mandated by the
applicable precedents. Instead the fee bill statute was simply a jus-
tification for refusing to recognize the existence of a private attor-
ney general exception. The decision was based on policy considera-
tions, but the Court wanted something more substantive than policy
considerations on which to base the decision. Any recognition of
the private attorney general exception would have required the ju-
diciary to make policy determinations reserved to the legislature.

The decision will halt a growing trend in the lower federal
courts justifying the award of attorneys' fees based on the private
attorney general exception. 51 The decision restricts the power of
the federal courts to award attorneys' fees to the three established
exceptions; willful disobedience of a court order, bad faith or ob-
durate behavior, or common benefit.52 While the decision may
have a chilling effect on public interest litigation generally,5 3 its
practical effect may not be as significant.54 In any event, further
modification of fee shifting must now come from Congress.

Gerald L. Friedrichsen--'77

criteria solve the problem of determining what, if any, public benefits a
particular lawsuit had produced. 95 S. Ct. 1612, 1625 & n.39 (1975).

51. The Court specifically stated that the lower federal courts' award-
ing fees under the private attorney general exception were in error. 95 S.

-Ct. 1612,-1628 & n.46 (1975).
52. See text accompanying notes 14-16 supra. 95 S. Ct. 1612, 1621-22

(1975).
53. Use of the private attorney general exception had expanded from

lawsuits involving vindication of constitutional rights, e.g. Sims v. Amos,
340 F. Supp. 691 (M.D. Ala.), aff'd, 409 U.S. 942 (1972); and civil rights,
e.g., Cooper v. Allen, 467 F.2d 836 (5th Cir. 1972); Lee v. Southern Home
Sites Corp., 444 F.2d 143 (5th Cir. 1971); to environmental protection, e.g.,
La Raza Unida v. Volpe, 57 F.R.D. 94 (N.D. Cal. 1972), aff'd, 488 F.2d 559
(9th Cir. 1973). Notwithstanding the three authorized exceptions, the fed-
eral courts cannot award attorneys' fees absent statutory authorization.

54. Many of the opinions relying on the private attorney general ex-
ception stated that an alternative exception, obdurate behavior, was also
present. See, e.g., Lee v. Southern Home Sites Corp., 444 F.2d 143 (5th Cir.
1971); Sims v. Amos, 340 F. Supp. 691 (M.D. Ala.), aff'd, 409 U.S. 942
(1972); NAACP v. Allen, 340 F. Supp. 703 (M.D. Ala. 1972). In Doe v.
Poelker, 515 F.2d 541 (8th Cir. 1975), the Eighth Circuit, having previously
awarded fees under the private attorney general exception, amended its
opinion in light of Alyeska Pipeline and awarded fees instead under the
obdurante behavior exception. The action was brought under 42 U.S.C. §
1983 (1970).
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FEDERAL COURTS-FEDERAL COMMON LAW-EIGHTH CIRCUIT

COURT OF APPEALS RELIEVES AUCTIONEER FROM CONVERSION

LIABILITY BY ADOPTING STATE STATUTE AS STANDARD IN FOR-

MULATION OF A DECISIONAL RULE-United States v. Chappell
Livestock Auction, Inc., 514 F.2d 660 (8th Cir. 1975).

INTRODUCTION

The recent Eighth Circuit case of United States v. Chappell
Livestock Auction, Inc.' involved a loan made by the United States
to a group of Nebraska farmers under the auspices of the Farmers
Home Administration [FmHA]. The Government secured the
transaction by taking a lien on livestock. An auctioneer, acting in
good faith and without knowledge of the encumbrance, sold five
head of the cattle on behalf of the owners without the acquiescence
of the Government. The United States sought to recover for com-
mon law conversion against the auctioneer.2 The defense was
based upon a Nebraska statute that protects public agents from lia-
bility if the sale is made with no knowledge of the security interest
and in good faith.3 Conceding that the defendant had complied
with the terms of the law, the Government argued that federal com-
mon law and not the statute should be the standard for the litiga-
tion. The district court granted summary judgment for the defend-
ant on the basis of the mandatory precedent of United States v.
Kramel,4 where an auctioneer was found to be free from liability
under Missouri case law.

On appeal, the United States urged the court to reconsider.
Kramel in light of the fact that five circuits had adopted a contrary
rule.5 Stressing the desirability of a uniform national standard,

1. 514 F.2d 660 (8th Cir. 1975), ajf'd per curiam, 523 F.2d 840 (8th
Cir. 1975) (en banc) [hereinafter cited as Chappell].

2. Under the common law, an auctioneer who sells mortgaged goods
has generally been held to be liable for conversion notwithstanding his in-
nocence. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 15 at 87 (4th ed.
1971).

3. NEB. REv. STAT. § 69-109.01 (Reissue 1971). Prior to the passage
of the exculpatory statute, the selling of encumbered livestock would have
resulted in liability. State Secs. Co. v. Svoboda, 172 Neb. 526, 110 N.W.2d
109 (1961).

4. 234 F.2d 577 (8th Cir. 1956) [hereinafter cited as Kramel]. Mis-
souri does not adhere to the majority position of strict liability. Blackwell
v. Laird, 236 Mo. App. 1217, 163 S.W.2d 91 (1942). See generally Annot.,
2 A.L.R.2d 1124 (1948).

5. United States v. Hext, 444 F.2d 804 (5th Cir. 1971); Cassidy
Comm'n Co. v. United States, 387 F.2d 875 (10th Cir. 1967); United States
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the Government emphasized the need for congruous and consistent
verdicts throughout the federal appellate courts.

In consideration of this choice of law problem, the Eighth Cir-
cuit began its analysis by acknowledging that Erie Railroad Co. v.
Tompkins does not compel the application of state law.6 The ra-
tionale for this position is that the United States is enforcing rights
created in pursuance of powers derived from the Constitution. 7

Thus surmounting this initial hurdle, the court then addressed it-
self to the problem of framing an appropriate legal rule. Free to
devise virtually any reasonable standard, the court initially recog-
nized the value of state law in formulating a governing rule.8 In
deciding to adopt the Nebraska statute as the standard of the
Eighth Circuit, the court recited with approval a number of policy
considerations justifying the use of local law in the determination
of auctioneer liability. Traditionally, tort law involving title to per-
sonalty is determined by state courts, and the reluctance of the
court to invade this sphere of decision-making power was under-
standable. The court also found no pressing need for nationwide
uniformity in the area of Farmers Home Administration loans and
stated that the general purpose of the agency, that of aiding farmers
who could not obtain loans elsewhere, would be promoted if lending
was carried out according to local practiceY Additionally, no con-
gressional intent to establish uniform remedies in regard to farm
loans was found to exist. 10 In view of these factors, the court

v. Carson, 372 F.2d 429 (6th Cir. 1967); United States v. Sommerville, 324
F.2d 712 (3d Cir. 1963), cert. denied, 376 U.S. 909 (1964); United States v.
Matthews, 244 F.2d 626 (9th Cir. 1957).6. 304 'U.S. 64" (1938). The Erie case stands for the proposition that
aside from "matters governed by the Federal Constitution or by Acts of
Congress, the law to be applied in any case is the law of the State." Id.
at 78. Legal scholars have explored the boundaries of the holding in Erie,
and the parameters of the decision are far from being free of dispute. See
generally Friendly, In Praise of Erie-And of the New Federal Common
Law, 39 N.Y.U. L. REv. 383 (1964).

7. Chappell at 661.
8. The Supreme Court has endorsed reference to state law in the

process of choosing a federal rule. Clearfield Trust Co. v. United States,
318 U.S. 363, 367 (1943).

9. Chappell at 661.
10. 7 U.S.C. § 1941 et seq. (1970). See also 7 C.F.R. § 1831.1 et seq.

(1975). Legislative history of the lending program indicates no express de-
sire for uniformity in this factual context. The Act itself envisions consoli-
dation of the power of the Secretary of Agriculture to make insured loans
at reasonable interest rates to individuals who qualify. This streamlining
obviates the need for disparate lending authorities, but no desire for a uni-
form remedy in case of default is indicated. S. REP. No. 566, 87th Cong.,
1st Sess. (1961), 2 U.S. Code Cong. & Adm. News, 87th Cong., 1st Sess. 2305
(1961).

[Vol. 9



FEDERAL COURTS

refused to overturn the Kramel precedent and affirmed summary
judgment for the defendant.

CHOICE OF LAW IN OTHER CIRCUITS

Seven federal appellate courts have faced the issue presented
in the Chappell case, and the resulting decisions have been mixed.
Perhaps the most persuasive case representing the viewpoint that
state law should prevail as the federal rule is United States v. Union
Livestock Sales Co." In that litigation, the district court judge
found the auctioneer culpable under either a federal or state theory
and did not find a choice between the two to be necessary. 12 On
appeal, the circuit court decided that state law should prevail
"where transfers of private property are made by the owners in
accordance with state law in the course of business transactions.' 8

Specifically, the court favored local standards for recovery with the
concomitant benefits of experience and familiarity with legal reme-
dies on the part of courts and citizens alike.14 Also influential
in the decision was the court's recognition of the effect of the pro-
cedural execution of a promissory note and filing of a chattel mort-
gage in compliance with state recording laws. Since the security
interest of the Government is subject to local recording statutes,
the court inferred that the rights of recovery must also be judged
in light of local law.' 5 Much of the reasoning in Union Livestock
influenced the Eighth Circuit in its disposition of the Chappell case.
Since the same result would have been reached regardless of
whether federal common law or state law was implemented, it
would appear that the court's advocacy of a West Virginia standard
does not have the force of a more narrowly drawn precedent. -

The only other case that has considered the issue and agreed
with the holding of Union Livestock is United States v. Kramel.'8

Attaching significance to a lack of a congressionally expressed de-
sire for a single national rule of law, the court searched for a com-
pelling reason to disregard the tort laws of the state and found
none.17 Nevertheless, the court found under Missouri law that

11. 298 F.2d 755 (4th Cir. 1962) [hereinafter cited as Union Live-
stock].

12. Id. at 757.
13. Id. at 758.
14. Id. at 759.
15. Id.
16. 234 F.2d 577 (8th Cir. 1956). Another Eighth Circuit case applied

state law on the basis of the Kramel precedent. United States v. Hansen,
311 F.2d 477 (8th Cir. 1963). See also United States v. Ferguson, 158 F.
Supp. 814 (E.D. Ark. 1958).

17. Four cases were cited by the Kramel court to support imposition
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the livestock commission dealers were not liable because of a federal
statutory duty to furnish stockyard services upon reasonable re-
quest.'8

More recently, a trend has developed in federal appellate courts
in favor of a need for uniformity in the determination of liability.
This tendency has progressed to the point where it has become
the majority position. The first of the cases to take this approach
was United States v. Matthews.'9 After recognizing that federal
law is determinative of the rights of the Government in the admin-
istration of programs such as the FmHA, the Matthews court de-
cided that strict liability under the federal common law was an
appropriate standard. 20 It was then determined that no federal
statutory duty to supply reasonable services existed by virtue of
the passage of the Packers and Stockyards Act of 1921.21 This
being so, the court overruled the district court's decision to relieve
the auctioneer of liability as being against the weight of author-
ity.22 The problem of choice of a governing rule of decision was
made less pressing because of the fact that the United States would
have received the judgment it sought under either state or federal
law.

2 3

In accord with the Matthews case is United States v. Sommer-
ville.2 4  When a farmer sold three head of encumbered cattle
through an auction without a release from the FmHA, the Govern-
ment brought suit against the auctioneer when liquidation of the
mortgagor's property proved to be inadequate to satisfy the debt.
In disposition of the litigation, the court found federal common law

of state law. Two of the cases apply state tort law and do not consider
the possibility of a remedy through federal common law. The defense of
a federally imposed statutory duty to provide reasonable services upon re-
quest to those desiring stockyard services was rejected in both instances.
Sig Ellingson & Co. v. De Vries, 199 F.2d 677 (8th Cir. 1952); Sig Ellingson
& Co. v. Butenbach, 199 F.2d 679 (8th Cir. 1952). In a third case, there
was no need for the court to go any further in reaching a decision than
to apply the tort law of Texas. John Clay & Co. Livestock Comm'n v.
Clements, 214 F.2d 803 (5th Cir. 1954). Accord, Walker v. Caviness, 256
S.W.2d 880 (Tex. Civ. App. 1953). None of the courts in these cases consid-
ered the possibility that a decision on choice of law would change the out-
come of the lawsuit.

18. See 7 U.S.C. § 205 (1970). The Missouri precedent is Blackwell
v. Laird, 236 Mo. App. 1217, 163 S.W.2d 91 (1942).

19. 244 F.2d 626 (9th Cir. 1957) [hereinafter cited as Matthews].
20. Id. at 628-29.
21. 7 U.S.C. §§ 181 et seq. (1970).
22. 244 F.2d at 632.
23. The concurring opinion found no need to decide between the two

standards because of this fact. Id. at 633.
24. 324 F.2d 712 (3d Cir. 1963), cert. denied, 376 U.S. 909 (1964)

[hereinafter cited as Sommerville).
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to be the appropriate decisional rule due to the presence of genuine
federal interests. 25 Additionally, the power of the United States
to protect its purse was involved, and the court saw a need to avoid
potential financial injury to the Government by formulating a uni-
form basis for recovery. 26  Further, the court found that admin-
istration of the FmHA would be hindered by heterogeneous and
diverse legal results in similar cases. No significance was attached
to the recording of the security instrument in accordance with state
law. This use of the local recording system was regarded as being
merely incidental to the establishment of the lien on the live-
stock.27 Thus, on grounds of policy, the auctioneer was held
strictly liable.28

Four years later the Sixth -and Tenth Circuits broke the prece-
dential deadlock by opting for a uniform basis of recovery under
federal law. In United States v. Carson,29 a district court finding
of state law as the proper legal rule was reversed and remanded
by the circuit court. Stating that the law should be consistent with
the loan program's demands, the court decided that adoption of a
federal standard for the purpose of governing liability of public
agents acting tortiously with respect to encumbered property would
prevent the rights of the United States from being defeated. 30 In
agreement with this principle is Cassidy Commission Co. v. United
States,3 1 a case that relies heavily on Carson and Sommerville.

Factually the case of United States v. Hext32 is more complex.
A cotton farmer who owned his own processing and marketing com-
pany secured a loan from the Department of Agriculture by obtain-
ing a chattel mortgage on his forthcoming crop. Acting through
his corporation, the farmer-sold some-of the-encumbered cotton
through a broker to an innocent third party. The district court
found the selling agent to be liable for conversion and rendered

25. Id. at 715.
26. Id. at 716.
27. Id. at 717.
28. A concurring opinion in Sommerville disputes the application of

a federal common law standard in light of reference to Pennsylvania U.C.C.
provisions in the text of the security agreement. Id. at 719-20. The federal
regulations and departmental expressions of unofficial FmHA policy are
also cited as demonstrating a reflection of congressional purpose to incorpo-
rate state standards. Id. at 721. See also 5 B.C. IND. & COM. L. REV. 790
(1963-64). As in Matthews, the identical result would be reached under ei-
ther a federal or state rule, thus rendering the choice of law question less
crucial.

29. 372 F.2d 429 (6th Cir. 1967) [hereinafter cited as Carson].
30. Id. at 433.
31. 387 F.2d 875 (10th Cir. 1967).
32. 444 F.2d 804 (5th Cir. 1971).
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judgment against the buyer on a theory of indemnification. No
expression was made as to whether federal or Texas law applied.
While the appeal was pending, the Texas Legislature passed a law
protecting from conversion liability all persons, firms or corpora-
tions dealing innocently with negotiable warehouse receipts and
with the cotton represented by such receipts.8 3 The circuit court
commented on the effect of the new provision:

This new statute is essentially contrary both to the general
common law of conversion and to the principles governing
security interests and documents of title under the Uniform
Commercial Code. It is evident that the rights of the
United States arising from the operation of the FHA loan
program cannot realistically be subjected to the possibility
that the governing law may, be changed whenever the
United States is successful in litigation in order to prevent
such success in subsequent similar cases.3 4

Against this background, the court decided to adopt the Uni-
form Commercial Code as the law of decision.35 Since the FmHA
knew that the farmer who created the security interest was also
the owner of a corporation which sold cotton, the court reasoned
that the buyer took free of encumbrance under the Code. Because
the buyer was entitled to possession of the crop, the court found
the agent who arranged the sale also to be free from liability on
the authority of the Second Restatement of Torts,36 thus reversing
the decision of the district court.

FEDERAL COMMON LAW

Many courts have debated over the authority of the federal ju-
diciary to devise decisional rules without reference to state law.
The source of the debate stems from varying interpretations of the
Rules of Decision Act, which provides:

The laws of the several states, except where the Constitu-
tion or treaties of the United States or Acts of Congress
otherwise require or provide, shall be regarded as rules of
decision in civil actions in the courts of the United States,
in cases where they apply.3 7

33. Id. at 809.
34. Id. This does not mean that federal courts should formulate

a rule under which the United States always recovers. The point is
that federal rights should not be subject to capricious policy decisions by
state legislatures. Id. at 810 n.18.

35. Modifications of the Code by the state legislature would not neces-
sarily be binding on the federal court in this instance. The same would
hold true for judicial interpretations of UCC import by state courts. Id.
at 811.

36. Id. at 815-16.
37. 28 U.S.C. § 1652 (1970).
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Prior to the decision in Erie Railroad Co. v. Tompkins,38 federal
courts were free to ignore legal principles embraced by the several
states in matters of "general law."39 Erie changed this approach
and reaffirmed the principle that state law should be used by fed-
eral courts in the making of decisions in compliance with the Rules
of Decision statute.40  Gradually, it became clear that the princi-
ple of Erie was not inflexible nor without nuance. This is especially
true in the 'area of inevitably incomplete federal statutory law.
Federal law often defines substantive duties and rights, but does
not always define specific remedies available in the event that such
duties and rights are violated. One commentator has observed:

[E] ffective Constitutionalism requires recognition of power
in the federal courts to declare, as a matter of common law
or 'judicial legislation,' rules which may be necessary to fill
in interstitially or otherwise effectuate the statutory pat-
terns enacted in the large by Congress. In other words,
it must mean recognition of federal judicial competence to
declare the governig law in an area comprising issues sub-
stantially related to an established program of government
operation.41

Put more succinctly, there exists a "substantial penumbra sur-
rounding each program of congressional legislation. '42 Plainly,
such a statement raises serious questions involving federalism and
governmental separation of powers.43 The practice of creating fed-
eral common law to fill in statutory gaps clearly should be engaged
in with prudence and caution. Often the degree of displacement

38. 304 U.S. 64 (1938).
39. Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842).
40. Lower federal courts have occasionally taken t.e Erie doctrine

quite literally and left the Government without legal remurse. See, e.g.,
Alameda Cty. v. United States, 124 F.2d 611 (9th Cir. 1941), where the
United States was denied specific performance of a contract made with a
California county. The court found that the agreement was one in which
the county could not legally participate under state law.

41. Mishkin, The Variousness of "Federal Law": Competence and Dis-
cretion in the Choice of National and State Rules for Decision, 105 U. PA.
L. REv. 797, 800 (1957) [hereinafter cited as Mishkin]. Federal question
jurisdiction may be obtained when federal common law governs issues in
a legal dispute, thus allowing litigants a greater opportunity to pursue a
remedy in federal court. Ivy Broadcasting Co. v. Am. Tel. & Tel. Co., 391
F.2d 486 (2d Cir. 1968).

42. Mishkin at 701 n.16. Accord, Sola Elec. Co. v. Jefferson Elec. Co.,
317 U.S. 173, 176 (1942) Statutes encompassing areas of federal policy
have been held, within certain limits, to support the creatior of "enclaves
of federal judge-made law which bind the States." Banco Nacional de Cuba
v. Sabbatino, 376 U.S. 398, 426 (1964). See also Textile Workers Union v.
Lincoln Mills, 353 U.S. 448 (1957).

43. See Note, The Competence of Federal Courts to Formulate Rules
of Decision, 77 HARv. L. REv. 1084 (1964) for an excellent discussion of deci-
sional law in light of federalistic principles.
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of state law should be tempered in proportion to the pervasiveness
of the federal scheme as envisioned by lawmakers and administra-
tive officials.

INTENT AND LEGISLATIVE HISTORY

Legislative expression of intent should be considered in any ef-
fort to determine an appropriate legal rule where a choice of law
problem exists. Direct, unequivocal expression of such intent is
the best evidence of congressional desire. The task is more difficult
when the decisional standard is not legislatively suggested. While
most authorities view non-expression of the proper rule by the leg-
islative branch as giving rise to a presumption of incorporation of
substantive state law,4 4 some courts 'find in congressional silence'
a presumption of an unstated wish to use federal common law in
resolving litigation.45 Even if a presumption in favor of state law
is assumed, the rationale for such a position may be undermined
by the process of devising remedies for the breach of federal statu-
tory duties when a federal interest is present and where federal
policies need to be protected from state interference.4

Examination of the legislative history of the lending program
is not particularly helpful in ascertaining the thinking of Congress
on the issue of choice of a legal rule.47 Administrative regulations
have been analyzed as purportedly assuming the adoption of state
law, but this interpretation is far from being indisputable. 48 Addi-

44. "There should be substantial, if not compelling, reasons to warrant
construction of an Act of Congress as replacing State tort laws affecting
property rights." United States v. Kramel, 234 F.2d 577, 581 (8th Cir. 1956).
See generally Note,. The Federal Common Law, 82 HARv. L. REV. 1512.
(1969).

45. "... [N]o compelling local interest indicates the adoption of
state law [is justified] . . . ." United States v. Carson, 372 F.2d 429, 435
(6th Cir. 1967). See also the dissenting opinion in Chappell at 664-65.

In support of its contention. .. , the Government relies on the
generally accepted principle that Congress normally intends that
its laws shall operate uniformly throughout the nation so that the
federal program will remain unimpaired.

Reconstruction Finance Corp. v. Beaver Cty., 328 U.S. 204, 209 (1946).
46 See Note, The Federal Common Law, 82 HARv. L. REv. 1512, 1523-

29 (1969). Lending policies in states that limit conversion liability may
have to be adjusted at the expense of low interest rates. One of the con-
gressional purposes in providing for such loans is to ". . . make available
to eligible farmers who cannot obtain credit elsewhere direct and insured
loans. . . ." S. REP. No. 566, 87th Cong., 1st Sess. (1961), 2 U.S. Code Cong.
& Adm. News, 87th Cong., 1st Sess. 2305 (1961). The experience of the
Hext court suggests that state interference inconsistent with that policy on
a significant scale is not wholly improbable. See text at notes 33-34 supra.

47. See note 10 supra.
48. Compare United States v. Sommerville, 324 F.2d 712, 721 (3d Cir.

1963) with 105 U. PA. L. Rlv. 266, 269 n.29 (1956).
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tionally, expressions of the views of FmHA officials on the issue
have been considered as being of some authority. Although the
limited documentation of the opinions of administrators tends to
substantiate the favoring of recovery under state law,4 9 it must

be remembered that such statements were made in anticipation of
the availability of a state remedy against converters. 50 If the state
avenue of recovery is displaced by statute and the only remedy is
upon a theory of federal common law, it is likely that officials of
the FmHA would change their minds. In such a situation, return
of the loan would almost certainly be of a higher priority to the
Department of Agriculture than the promulgation of an abstract
principle of federalism.

UNIFORMITY V. DIVERSITY

When a federal program is legislatively established, a federal
court must often balance a number of factors in attempting to de-
vise a remedy when rights created under such a program are vi-
olated. Some of the considerations are abstract and relative. The
sweep of the federal policy, the character of state law to be dis-
placed and the comparative need for uniformity should all be
weighed in this process. The question is often a close one, but a
few generalizations may cautiously be made. In cases involving pri-
vate rights not directly affecting interests of the United States, gen-
erally courts have found state law to be applicable.51 The same
result has been reached where a loan by the United States was
negotiated with particular reference to state law.52 When consti-
tutional powers of the federal government are involved in conjunc-
tion with a federal statute, courts have been less reluctant to dis-
place state law.53  Unfortunately, the answer to the rule of law

49. 324 F.2d at 721.
50. In reference to a proposed federal amendment relieving or limiting

the liability of cattle auctioneers, the Administrator of the FmHA indicated
a desire to preserve the status quo, stating that ". . . we would not favor
an amendment . . . which would have the effect of relieving livestock auc-
tion markets from any liability ... which is imposed on them under State
law." Id. at 721 (emphasis added).

51. "There is no federal statute governing disputes between private in-
dividuals regarding rights to federal oil and gas leases, and in such instance,
where no right of the federal government is involved, state law governs."
Bolack v. Underwood, 340 F.2d 816, 820 (10th Cir. 1965). See also Bank
of America Nat'l Trust & Sav. Ass'n v. Parnell, 352 U.S. 29 (1956), where
the disposition of bearer bonds which were guaranteed by the United States
was found not to involve rights of the Government.

52. United States v. Yazell, 382 U.S. 341 (1966).
53. See, e.g., United States v. Latrobe Constr. Co., 246 F.2d 357, 362

(8th Cir. 1957), where the court found that the power of Congress to provide
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question is not always clear. Results sometimes seem to vary for
no other reason than the involvement of different federal agencies.
No private cause of action has been held to be created by the Fed-
eral Safety Appliance Act,5 4 while a contrary rule has developed
under the Railway Labor Act.55 Facts peculiar to an individual
case often are influential in the final result, and the split in the
case law reflects what at times seems to be little more than an
ad hoc approach.5 6

RULE OF LAW UNDER THE FmHA

The adoption by the Eighth Circuit of a rule of law fashioned
after a state statute exempting auctioneers who innocently sell en-
cumbered livestock from common law strict liability rules reflects
judicial deference to localized policy. A countervailing policy exists
in the FmHA's desire to keep operating loans from becoming legally
uncollectible. Consideration of the premises implicit in these posi-
tions might help solve the problem of reconciling the differences
and suggest the proper legal course.

The rationales for using state law are numerous. Often princi-
ples of federalism are closely associated with justifications for adop-
tion of local legal value judgments. Nevertheless, it would appear
that such arguments are not as forceful when viewed in light of
the factual situation in Chappell and the nature of the FmHA loan
program.

One objection to the implementation of federal common law
is that derogation of state tort law would result, thus violating tra-
ditional concepts.5 7 While this is true to a certain extent, it must
be remembered that Chappell deals with an exceedingly narrow le-
gal issue. The integrity of state tort law would not be appreciably
tarnished by the adoption of such a federal rule.

An additional rationale for the adoption of a non-federal stand-
ard is that state law can be tailored to meet local needs. Theoret-
ically, wiser statutes would result from diverse legal experimenta-

for the common defense under the Constitution significiant in a decision to
apply federal common law. See also United States v. Standard Oil Co.,
332 U.S. 301 (1947).

54. Jacobson v. New York, N.H. & H. Ry. Co., 206 F.2d 153 (1st Cir.
1953), aff'd per curiam, 347 U.S. 909 (1954).

55. Tunstall v. Bhd. of Locomotive Firemen and Enginemen, 323 U.S.
210 (1944).

56. See R.J. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 465
n.1 (1971) for a partial list of cases that have considered the matter.

57. Chappell at 661.
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tion among the states.58 Generally, these propositions are true,
but they become less compelling when considered in contrast with
the experience of the Department of Agriculture. The range of ex-
perimentation possible on the issue of auctioneer liability is rather
narrow. Benefits that might flow from further experimentation
do not appear to be potentially rewarding. It would seem that the
passage of laws exempting auctioneers from common law liability
is the only direction in which state policy can move. If other states
follow the lead of Nebraska59 and Texas 0 in this regard, the ap-
plication of state law might impair administration of the loan pro-
gram. 61 This state of affairs would dictate an even greater need
for a uniform federal rule.62

The effect of a uniform federal rule might not be as disruptive
in practice as some courts fear. In rendering the Chappell decision,
the Eighth Circuit recognized a state policy favoring the furthering
of a "quick flow of commerce. ' 6 One legal writer has pointed out
the error in assuming that conversion liability would deter the tort-
feasor:

Although the immunity for innocent public agents as well
as for bona fide purchasers is usually placed on the grounds
that the flow of commerce will be freed, it is unlikely that
strict liability for conversion has a material effect upon the
flow of commerce. The great majority of large public
agents undoubtedly assume the risk rather than retard any
possible consummation of the transactions.6 4

Indemnification in the form of insurance would go even further
in relieving the fears of innocent agents.6 5 Certainly the practice
of investigating chattel mortgage records of title before every sale
of cattle is not financially feasible in light of the--compensation re-
ceived by auctioneers. 66 Adequate coverage by a reliable in-
surance company would obviate all of these problems.

58. See Note, The Federal Common Law, 82 HARV. L. REv. 1512, 1517
(1969).

59. NEB. Ray. STAT. § 69-109.01 (Reissue 1971).
60. TEx. REv. Civ. STAT. ANN. art. 5571 (1974).
61. See note 46 supra.
62. Other arguments in favor of a state rule have been discussed previ-

ously. See text at note 9 supra (advantages of familiarity with local law);
text at note 27 supra (effect of state recording statutes); text at notes 44-
46 supra (lack of unequivocal legislative expression of a need for uniform-
ity). Left unstated is the influence of state statutes on the actions of auc-
tioneers who need only convince a court of good faith to avoid liability.

63. Chappell at 662 n.2.
64. 14 U. CH. L. REV. 713, 717 (1946-47).
65. 324 F.2d at 717.
66. 14 U. Cm. L. Rv. 713, 718 (1946-47).
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CONCLUSION

The decision of the Eighth Circuit in United States v. Chappell
Livestock Auction, Inc. relieved an auctioneering corporation of lia-
bility for selling encumbered livestock without the assent of the
lienholder. Basing this decision on policy manifested by a state
statute, the court elected not to follow the weight of authority by
applying the federal common law remedy of strict liability. Be-
cause of this decision, other states may be encouraged to pass simi-
lar statutes to protect local interests at the expense of the federal
government. Whether the court's position will trigger eventual
congressional response to the problem of heterogeneous rules of law
remains to be seen. Hopefully, the Farmers Home Administration
will not need to adjust lending policies in states that limit conver-
sion liability to the detriment of the purpose of furnishing financial
aid at a reasonable cost to the farming community.

Robert C. Fullerton-'77
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