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INTRODUCTION

The new system introduced by the Nebraska Probate Code will
be of great value and utility to the practitioner. In order to help
the practitioner understand the Code, the Nebraska Bar Association
is developing a working manual. It will include forms, suggestions
of when to use the forms, when not to use them, why to use them,
and why not to use them. Procedure is spelled out in detail in
the Code. Practice from county to county should become more uni-
form. Much procedure is now improvised because the present code
is silent in so many respects. That will not be true under the
Nebraska Probate Code.

As an illustration of the completeness of the Code, there are
fifty-three precise definitions of common generic words. Therefore,
there should be no mistake in the use of these fifty-three words
commonly used in probate matters. Following are some illustra-
tions of the precise meanings of terms sometimes used loosely in
the past.

An "application" is a written request for an order of informal
probate or appointment. Applications will be addressed to the
"registrar," who will be the person designated by the judge to act
in all matters in informal proceedings. The judge himself can act
as a registrar or he may delegate that duty to an associate judge
or designate the clerk of the court as the registrar. A "petition"
is a written request to the court for an order after prior notice.
"Informal proceedings" are those conducted without prior notice
to interested persons before the registrar for the probate of a will
or the appointment of a personal representative. An informal pro-
ceeding does not result in an adjudication, and notice that is given
is subsequent to the act.

Under the original Uniform Probate Code, a will could be
probated informally. There was no necessity for any publication.
The Troyer Committeee recommended that if the will is informally
probated, there be a requirement that the fact of the issuance of
an informal statement of probate be published. This requirement
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was added because it was conceived to be a danger that someone
could informally probate a will without notice to other interested
persons, and then let it lie dormant for three years. By mere lapse
of time, the will would become final. It would not be adjudicated,
but any further action would be barred by the statute of limita-
tions. This is the reason for the requirement of notice by publica-
tion subsequent to informal probate of a will.

A "formal proceeding" is one conducted before a judge, as
distinguished from the registrar, without prior notice to interested
persons. Formal proceedings result in an adjudication. This can
be adjudication of the admission of a will to probate, a determina-
tion of heirship, or an adjudication of intestacy. An order from
the court on a petition in a formal matter is an adjudication. If
the order is a final order, appeal time is thirty days from the entry
order. If the formal route is followed, there will usually be finality
thirty days after the entry of the order if there is no appeal. If
the informal route for the probate of a will is followed, finality
will be achieved only by the lapse of time. Normally this will occur
three years after the death of the decedent or one year after the
informal statement of probate is issued, whichever is later.

A "devise" refers to both personal and real property.

"Claims" includes not only pre-death claims, but also claims
that arise subsequent to death. For instance, the personal represen-
tative has the authority to hire an accountant or an appraiser. This
accountant or appraiser has a post-death claim for the value of his
services. Claim day for a post-death claim is four months after
performance by the personal representative is due. In other words,
if the personal representative appoints or hires an appraiser, agrees
to pay upon completion of the work, and the personal representa-
tive does not pay the bill, that appraiser has four months from the
completion of his work to file a claim. This is a matter distinct
from expenses of administration, and the concept of a post-death
claim is new to Nebraska procedure.

"Personal representative" includes executors, administrators,
and all other fiduciaries.

"Notice" means compliance with section 30-2220 of the Nebraska
Probate Code. Notice under the Uniform Probate Code requires
a fourteen day advance personal notice by mail or by delivery, or
if the parties are unknown or identities are uncertain, or if the per-
sons are known but their addresses are uncertain, a three week pub-
lication. The Nebraska Legislature struck out the word or and sub-
stituted the word and. Up to this point the Nebraska section
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requires fourteen day advance personal notice and three week
notice by publication. However the next provision in that section
states that the court, for good cause shown, can provide a different
form of notice. It is my opinion that the only published notices
will be those at the commencement of a formal testacy proceeding
(either to admit a will to probate or for a determination of intes-
tacy), the required publication of notice in informal proceedings
that a statement of probate has been issued, and a published notice
to creditors in all cases where there has been an appointment of
a personal representative. In all other matters where notice is
required by the Code, the court will probably be satisfied with
requiring the fourteeen day advance notice by mail or personal
delivery.

The word "testacy" has generally been used to refer to a
proceeding in which there is a will. This will not be true under
the Code, in which a "testacy" proceeding is one to determine
whether there is a valid will or the decedent died intestate-there-
fore a testacy proceeding may or may not involve a will.

DUTIES OF THE PERSONAL REPRESENTATIVE

Present Nebraska statutes are almost silent as to the duties of
the personal representative. Most of his duties are outlined in the
conditions of his bond, which requires him to file his inventory
within three months, pay the debts and legacies as ordered by the
court, account within one year, and perform all orders and decrees
of the court. Under the new Code there is a substantial change in
his duties. The personal representative must settle and distribute
the estate as expeditiously and efficiently as is consistent with the
best interests of the estate. Unless otherwise specified or ordered, he
shall distribute and settle the estate without adjudication, order,
or direction of the court, but he may go to the court and ask for
instructions if he has any doubts. In other words, as soon as he
is appointed, if he so desires, he can start paying the claims of credi-
tors. He will not be required to wait until the claim is filed and
allowed. The law now requires that all claims be filed and allowed
by the court before the administrator pays them. There are cases
in Nebraska as recent as Volume 155 of the Nebraska Reports which
state that if the claim has not been filed and allowed by the court,
the administrator is not entitled to credit for it in his final account.
The Code will allow the personal representative to pay the claims
of creditors as long as they are presented to him within the
appropriate time, but they do not need to be formally filed and
allowed by the court.
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Under present law, the personal representative is prohibited
from paying a claim which is outlawed by the statute of limitations.
Under the new Code, if all of the successors in interest agree and
it does not prejudice other creditors, the personal representative
may pay a claim against the decedent even though it is outlawed
by the statute of limitations.

POWERS OF PERSONAL REPRESENTATIVES

There are twenty-seven paragraphs enumerating the powers of
the personal representative in section 30-2476 of the Nebraska
Probate Code. He can incorporate a business, plat and subdivide
land, lease property over a long term period, and do many things
as a matter of right that have not previously been regarded as
within the powers of the personal representative. Presently, when
drafting testamentary instruments, including testamentary trusts,
standard practice is to grant to the executor or the trustee many
diverse powers. Familiarity with the statutory powers of the per-
sonal representative will make many of the standard grants of
power to the executor or trustee unnecessary. As a matter of fact,
it might be more desirable to eliminate some of the statutory
powers-that is, the testator may want to restrict his personal
representative from performing certain acts with reference to his
property after his death.

The usual procedure when drafting a will now is to grant to
the executor specific authority to sell real property involved with-
out the necessity of obtaining a license to sell the property.
Licenses for executors and administrators to sell property will
become a thing of the past. These personal representatives will
by law have the authority to sell the real property. There is one
modification in the Nebraska Probate Code in this respect from the
Uniform Probate Code. The Uniform Probate Code grants to the
personal representative, as one of his numerous powers, the right
to sell real property. The Nebraska Probate Code modifies this pro-
vision to the extent that, unless the will specifically grants the
power of sale of real property, the personal representative may do
so only after securing an order from the court. However, securing
this order is not equivalent to requiring the personal representative
to go through the ordinary procedure of obtaining a license to sell.
The Nebraska requirement that the executor or the administrator,
in the absence of authority under the will to sell real estate, be
required to obtain an order of the court was intended to insure
that there would be notice to interested parties of the proposed
sale. The notice would give interested parties an opportunity to
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request an order from the court restraining the personal representa-
tive from selling the property. In other words, the interested par-
ties could apply for supervised administration in a proceeding
wherein the acts of the personal representative are directly under
the supervision of the court, and the court can order the personal
representative to do or refrain from doing a particular act.

In the absence of supervised administration, the personal repre-
sentative's appointment alone is his authority to administer and dis-
tribute the estate. He has a right to sue and be sued in the courts
of this state and any other state, the same as his decedent had
immediately prior to death. He is obligated to file the inventory
within two months. The inventory must be reasonably detailed
as to values. If he cannot place an appraised value on the prop-
erty himself, he can hire appraisers, and does not have to go to
court for permission to do so. He can hire accountants, financial
advisors, and consultants. He has the right to take possession of
the property but is not required to do so. Instead, he can leave
it with those presumptively entitled to it. That does not bar him
from subsequently taking possession of the property if it is neces-
sary for the purposes of administration. The Code states that the
personal representative has the same power over the title to estate
property that an absolute owner would have. The power is in trust,
however, for the benefit of the creditors and others interested in
the estate. Generally speaking, the old practice in which the per-
sonal representative came to court and asked for authority to
transfer title to property is going to disappear.

The broad powers granted to the personal representative under
the Nebraska Probate Code will undoubtedly be a source of concern
to some interested persons. There may be justifiable apprehension
that a personal representative will use his powers to the detriment
of the estate, or not exercise his discretionary powers in a wise
manner. Interested persons concerned over these matters have a
remedy by making an application to the court for supervised
administration. Supervised administration is a proceeding to secure
complete administration and settlement of a decedent's estate under
the continuing authority of the court, which extends until entry
of an order approving distribution of the estate, or other order
terminating the proceeding. A personal representative operating
under supervised administration is subject to the directions of the
court, which may be made on its own motion or on the motion
of any interested person. In supervised administration, the per-
sonal representative may not make any distribution without a
specific order of the court. He may perform all other acts author-
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ized for a personal representative except as otherwise ordered by
the court. On application of any interested person the court can
prohibit the exercise of certain powers by the personal representa-
tive, and the court can order that this limitation on his powers be
endorsed on his lettters of administration. In the case where this
limitation is endorsed on the letters, those dealing with the personal
representative are not protected if he acts contrary to the limita-
tions imposed on him.

Five days after death, an informal proceeding to probate a will
may be commenced by filing a verified application for the probate
of a will. A request for the appointment of a personal representa-
tive may be combined with this application. If there is no will,
there may be a simple application for the informal appointment
of a personal representative in an intestate estate. No advance
notice of this is required, except compliance with a demand for
notice. If upon examination of the application the registrar finds
things are in proper order, the registrar shall in a ministerial
fashion immediately appoint a personal representative and issue an
informal statement of probate of a will if such was presented to
the registrar.

The bond of the personal representative is determined by the
value of the personal property that he will be handling, plus one
year's income. At the time the application is filed for the appoint-
ment of a personal representative, the applicant must submit a
statement as to the value of this property and the amount of income
the personal representative might be expected to receive. The
registrar will then fix the bond in the amount of the total value.
As soon as the personal representative is appointed, his powers
commence and he has the same broad powers previously mentioned.
Notice now becomes necessary. If an informal statement of probate
is issued and a personal representative is appointed, published
notice of these facts, together with a notice that creditors have two
months to file claims, must be published for three weeeks. If there
is no informal probate of a will, there must be published notice
of the appointment of the personal representative together with
a published notice to creditors. In addition, the personal represen-
tative must notify all interested persons of his appointment by mail.

After his appointment, the personal representative can pay the
debts of the creditors and distribute the assets of the estate. If
he has reason to believe the estate might not be solvent, he should
wait until the period for the expiration of filing claims has passed.
However, he is not required to wait prior to paying claims and mak-
ing distribution.
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After five months, the personal representative may file
a closing statement. The closing statement must indicate that
proper notice to creditors was given more than four months prior
to the date of the statement, that he has fully administered the
estate by making payment, settlement or disposition of all claims
which were presented, that all tax matters have been taken care
of, and that the assets of the estate have been distributed to the
persons entitled. If there are any exceptions to the foregoing, he
should include in his statement that arrangements have been made
to take care of the exceptions. After the filing of this closing state-
ment, if there are no proceedings involving the personal representa-
tive pending in a year after the closing statement is filed, the
appointment of the personal representative terminates.

It must be remembered that in an informal proceeding there
has been no adjudication. This raises the question of what assur-
ances persons who have purchased property from heirs at law or
devisees have that they have received good title. Under the Code,
the appointment of the personal representative is his authority to
distribute the estate. If the personal representative makes distribu-
tion of the property, including real estate, to successors of the
estate, and those successors become vendors of the estate property
for valuable consideration, then the vendees are fully protected in
their ownership of the property even though the personal represen-
tative may have made an improper distribution to the successors.
The successors will continue to have rights of adjustment between
themselves if the personal representative makes an improper distri-
bution, but outsiders dealing in good faith will be fully protected.
To a large degree they will be in the position of an innocent pur-
chaser for value. To summarize informal proceedings, an advan-
tage is that they start sooner and a disadvantage is that they
terminate later.

FORMAL AND INFORMAL TESTACY PROCEEDINGS

A formal testacy proceeding is litigation to determine whether
decedent left a valid will. It is commenced by filing a petition
which subsequent to notice of hearing, results in an adjudication
by the court of the existence of a will or an adjudication of intes-
tacy. The petition for a determination of intestacy or probate of
a will may or may not be accompanied by a request that a per-
sonal representative be appointed. The appointment of a personal
representative is delayed by the three week advance publication.
The advantage is that adjudication of the court is an appealable
order. Unless appealed within thirty days, the order of admission
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to probate and the determination of heirship are final orders. In
the absence of fraud, orders are conclusive upon all persons. For-
mal proceedings will be used where there is no urgent reason for
the immediate appointment of a personal representative and a
desire upon the part of interested persons to get a final adjudica-
tion of the immediate subject of the petition.

In informal proceedings, objections may not be filed. If a
person has an objection to an informal proceeding, his only remedy
is to commence a formal proceeding. A formal petition is the only
vehicle by which an informal probate may be set aside, and is the
only vehicle by which an informal probate which is the subject of
a pending application may be prevented. In other words, if there
is going to be a will contest, resort must be had by the objector
to formal testacy proceedings. There can be no will contest as long
as the proceedings remain informal. Any interested person has the
option of changing the informal proceeding into a formal proceed-
ing.

In all stages of formal proceedings, there must be advance
notice prior to the entry of any adjudicative order by the court.

It can be anticipated that the form of most proceedings will be
determined largely by the circumstances and the harmony existing
within any particular family, but it would be a mistake to say that
merely because real estate is involved, one must resort to formal
proceedings. In my opinion, passing title to real property by way
of informal proceedings is going to be a valid method of transfer.

A unique feature of the Code is that the estate can be ad-
ministered by a combination of formal and informal proceedings.
For instance, the will can be admitted to probate in a formal pro-
ceeding, and the closing can be accomplished informally or, a will
can be admitted to probate in informal proceedings, but the per-
sonal representative may desire an adjudication of the propriety
of his acts, or an order of discharge which terminates his authority
at a date earlier than would otherwise occur in informal proceed-
ings. In such a case he can file a petition for approval of his final
account and, after notice, he may obtain an adjudication of the pro-
priety of his actions and an order of discharge.

PROCEDURE FOR CLAIMS

The handling of claims under the new system represents a
great change and is a tremendous improvement. Under the present
system, claims must be filed with the court in which the decedent's
estate is being administered. This locks in the venue for the appeal
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of a claim in the event it is allowed or disallowed. The appeal
is to the district court of the same county. Section 25-410 of the
present Nebraska statutes provides that for the convenience of the
parties, or in the interest of justice, a district court may transfer
any civil action to the district court of any other county in the
state. It is not certain whether this statute is also applicable to
an appeal to the district court from an order of the county court
in a probate matter. The new system permits much greater flexi-
bility in the method of handling claims as well as the choice of
venue in enforcing a claim.

A claimant will have the option to file his claim in the county
court within the two month claim period or, within the same two
month period, he can by-pass the county court and sue the personal
representative in any court of competent jurisdiction. For example,
assume that an automobile accident resulting in death to one of
the parties occurs in Douglas County, but the decedent's estate is
being administered in some remote county in the far western cor-
ner of the state. The survivor sues the personal representative of
the decedent in Douglas County where all of the witnesses to the
transaction are located. The commencement of the suit in Douglas
County within the two month claim period is the equivalent of fil-
ing the claim in the county court in which the decedent's estate
is being administered. As another example assume that an Iowa
victim is injured in an automobile accident in Douglas County
wherein the other driver died. Estate proceedings with reference
to the deceased driver are commenced in the Douglas County Court.
If the attorney representing the Iowa victim wants to avoid the
state courts, he could commence proceeding in federal court on
the basis of diversity of citizenship within the time allowed for the
presentation of claims in the county court. He may have a Douglas
County estate and a Douglas County cause of action but not want
to waste time coming through the Douglas County Court with his
claim. He simply sues the personal representative in the district
court of Douglas County within the proper time. There is still the
option available though of filing the claim in the county court
where the decedent's estate is being administered. If it is dis-
allowed, the remedy of appeal to the district court for a trial de
novo will still exist.

It will no longer be necessary to have a claim allowed. Once
the claim is filed, the claim will be deemed to be allowed unless
the personal representative shall, within sixty days after the
expiration of claim date, mail to the claimant a notice that his claim
is being disallowed in whole or in part. If the personal representa-
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tive disallows the claim in whole or in part, then the claimant has
an obligation within sixty days after receipt of that notice to take
affirmative action to preserve the existence of his claim. The claim-
ant must either file a petition in the county court for the allowance
of the claim, or commence a proceeding (an action of law or suit
of equity) against the personal representative. Action on the peti-
tion for allowance in the county court would thereafter be much
the same as at present. A hearing would be had, evidence received,
the claim allowed or denied, an appeal would then lie to the dis-
trict court of the same county. The law also provides for a second
two month period in which the creditors may, for good cause
shown, be allowed to file claims. The statute which bars claims
not presented within the time limit of the probate code makes an
exception of claims for which the estate is protected by liability
insurance. In other words, as long as the cause of action is not
otherwise barred by the statute of limitations, an action may be
commenced at any time against the personal representative on a
cause of action against the decedent in which the decedent is pro-
tected by liability insurance. The claimant may recover up to, but
not exceeding, the limits of the liability insurance.

A final judgment of any court against a personal representative
with reference to claims is the equivalent of the allowance of the
claim in the estate proceeding.

DEMAND FOR NOTICE

Another new procedure which will become available under the
new Code is the demand for notice. The demand for notice is a
written statement filed with the court any time after a person's
death, regardless of whether an estate proceeding has been com-
menced. This statement contains the name and address of the per-
son making the demand or the name and address of his attorney,
and informs the court that the person making the demand wishes
notice of a particular item or items filed with the court with respect
to a particular decedent. For example, assume that a victim is
injured in an automobile accident in which the other driver died,
and that the deceased is a resident of a different county. Under
Nebraska Supreme Court interpretations, since the survivor has an
unliquidated claim for damages, the personal representative of the
decedent is not obligated to send him a creditor's notice. Under
the Code the time initially allowed for filing creditors' claims is
reduced to two months. It is possible that the survivor may not,
within that two month period, have knowledge of the commence-
ment of estate proceedings with reference to his deceased adversary.
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In this manner, he will either be informed of the commencement
of the proceedings and then will be given the opportunity to take
appropriate action to protect his rights, or by the passage of time
without receipt of notice, he will be alerted to the fact that he,
as a creditor, should commence a proceeding to prosecute his claim
against the decedent's estate. As another example, someone con-
cerned that he might not receive a notice of probate because his
interest in the estate is not apparent to other persons may file a
demand for notice in the county of the decedent's residence. He
will then be notified of the commencement of any action with
respect to the decedent's estate.

Where a demand for notice has been filed, the clerk or registrar
of the court is to refrain from taking any action until the notice
is complied with by the petitioner or the applicant.

OTHER CHANGES

In another major change, the Code spells out specific priorities
of abatement. It will no longer be necessary to look to case law
to determine these priorities.

The jurisdiction of the probate court has been expanded to
authorize the court to partition real property upon the petition of
the personal representative or an interested person. The only limi-
tation is that the petition must be filed before the estate is closed.

CONCLUSION

I have attempted to highlight the more significant procedural
changes under the new Nebraska Probate Code. I think these
changes are a substantial improvement. They should simplify the
work of attorneys, eliminate disparity of procedure among the
counties, and eliminate some of the old routine procedures which
provided no real benefits to the parties interested and merely
contributed to the delay in the actual enjoyment of inherited
property.
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