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INTRODUCTION

Intestate procession is covered by sections 32-301 through
32-312 of the Nebraska Probate Code. When examining these
sections, the first pleasant thought is that the Legislature has
finally abolished the useless distinction between real and personal
property. Now the attorney merely refers to sections 30-2302 and
30-2303 and divides all the assets as is indicated there.

SHARE OF SURVIVING SPOUSE
EXEMPT PROPERTY AND ALLOWANCES ADDITIONALLY

AVAILABLE TO SPOUSE

Before discussing sections 30-2302 and 30-2303, I would like to
consider section 30-2322, which has to do with the homestead allow-
ance. The homestead allowance was originally covered by section
40-117 which provided, of course, that a surviving spouse had a life
estate in the homestead property. This statute has been repealed
as of January 1, 1977. Instead there will be a homestead allowance
of $5,000 in value as provided by section 30-2322, which may be satis-
fied either in cash or in property chosen by the surviving spouse.
If there is no surviving spouse, the rights go to the minor and
dependent children. In addition, section 30-2323 gives the surviving
spouse certain exempt property. The exempt property may consist
of household goods, appliances, personal effects and automobiles.
In this area the spouse can choose up to $3,500 in value, in excess
of security interests. If the property described in this particular
statute does not reach that amount, the balance in value can be
selected from other property of the estate, if the remaining estate
is sufficient to satisfy claims. If there is no surviving spouse, the
exempt property goes to the children. The importance of these two
items in relation to intestacy is that a homestead allowance and
any exempt property are distributed in addition to the intestate
share. There is also the possibility of a family allowance. This
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may be as much as $6,000 paid in a lump sum or $500 a month
for a period of one year. The personal representative can distribute
up to this amount without court order. There can be a greater
amount if a court order is obtained. If there is no surviving spouse,
minor or dependent children have the same rights to the allowance.
This right is a terminable interest, except as to the surviving spouse.
The statute provides that the family allowance is not chargeable
against the intestate share of the surviving spouse. In other words,
the intestate share of the widow is determined before the family
allowance is paid out and then it is paid out of shares other than
the share of the surviving spouse. These provisions with regard
to exempt property, homestead allowance, and family allowance
will accomplish two things. First, in the case of intestacy it will
increase the actual share of the surviving spouse above the frac-
tional part that is set forth in section 30-2302. Second, all of these
allowances have priority, so that if we are dealing with an estate
where there are large numbers of creditors these statutes would
guarantee to the spouse or children a maximum amount of $14,500,
prior to consideration of claims of creditors, and possibly more could
be obtained by petitioning the court for a larger family allowance.

INTESTATE SHARE OF SPOUSE

Now let us return to the matter of the spouse's intestate share.
There is some variance depending on the family relationships
involved, but one thing that you will notice immediately is that
the minimum share is now one-half, in any event. This contrasts
with the present law, where a surviving spouse will take only one-
third if there are two or more children, all of whom are the chil-
dren of the marriage; or only a fourth, if the deceased had a child
other than by the survivor. A comment in the notes of the Uni-
form Probate Code points out that the new provisions give to the
survivor a larger amount than most state statutes have heretofore
provided. The comment also states that under the Uniform Code
provisions if the spouse owning the estate wants to cut down the
share of the survivor he can still do so by will.

Another important change is the case in which no issue or
parents survive. Under the new law the surviving spouse will take
the entire estate. Under present law he or she still took only one-
half and the balance went to collaterals and next of kin.

In the situation that most frequently occurs, the decedent is
survived by his spouse and also by issue of their marriage or per-
haps by parents. In either of those cases the share of the surviving
spouse is the first $35,000 of the estate plus half of the balance.
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When the Uniform Probate Code was first being considered the fig-
ure of $50,000 plus half the remaining value was provided for the
spouse by this section, but was later reduced by the Legislature
to $35,000. So, as it now stands, it would be possible for a surviv-
ing spouse to take the whole of the estate in a case in which it does
not exceed $49,500, even if there are children or parents who sur-
vive, if she makes use of all the family allowance, homestead allow-
ance, and exempt property provisions as well as the provision of
this statute.

Then we come to the matter of the distribution of the balance
of the estate or of the whole estate if there is no surviving spouse.
Of course, the first class of takers would be the issue. If they are
all of the same degree of kinship to the decedent, they will take
equally. If we have a case of a decedent who leaves 11 grandchil-
dren through three deceased children and no other issue, there
would be 11 primary shares. These shares are determined at the
level of the nearest living heir. If on the other hand, there were
issue of unequal degree, perhaps a daughter and a deceased son who
had left two children, then the issue of the son would take by repre-
sentation; the daughter would take fifty percent of the estate and
each of the grandchildren, twenty-five percent. The next class of
takers, if there is no issue, are the parents or the survivor, if there
is only one.

DISTRIBUTION OF BALANCE OF ESTATE

If there is a surviving spouse, section 30-2303 will have no
further application, because section 30-2302 provides that the spouse
will take the entire estate if there are no issue and surviving
parents. However, if that is not the situation, then we would go
on to the next class of takers, which would be issue of the parents;
brothers, sisters, nieces, and nephews of the decedent, who would
divide the entire estate, taking by right of representation. If we do
not have these people in the picture, then the estate goes to grand-
parents or to the issue of deceased grandparents, which would take
us into the line of uncles, aunts, cousins, and their decedents. If
there are relatives on both sides of the decedent's family, the estate
is divided into one-half for the maternal line and one-half for the
paternal line, and as to each, the issue of the grandparents take
equally if they are all in the same degreee of kinship, and if not,
they take by representation.

The plan of the Uniform Probate Code was to cut off distribu-
tion to relatives at this point and to let any undistributed property

[Vol. 9



NEBRASKA PROBATE CODE

escheat to the state. However, Nebraska used instead the alternate
provision which provides that where there are no relatives in the
above classes, the estate goes to next of kin in equal degree. If
there are two or more collaterals of equal degree claiming through
different ancestors, the one claiming through the nearest ancestor
is preferred. This, of course, means that if your late client left
surviving him only a first cousin once removed and a great-grand
uncle, both would be of the fifth degree of kinship and equally
related to the decedent. With regard to the nearest common ances-
tor that they shared with the deceased, for the first cousin once
removed it would be a great-grandparent and for the 'great-grand
uncle, it would be the great-great-grandparent. Therefore, the first
cousin once removed would be the lucky taker because he shared
the nearer common ancestor with the decedent.

OTHER PROVISIONS

There are some other provisions that must be kept in mind.
The meaning of representation is defined in section 30-2306. Sec-
tion 32-304, Survival of Heir, is very important. This applies to
the spouse as well as to all other heirs. Unless an heir survives
a decedent for 120 hours and this can be proved, the heir is deemed
to have predeceased the decedent. This applies with regard to the
intestate share, homestead allowance, exempt property, the family
allowance, all across the board. The only case in which the rule
does not apply is a case in which its application would result in
escheat to the state.

Section 30-2310 relates to advancements. The practical effect
of the statute is that they are no longer very important in connec-
tion with an intestate distribution. The statute provides that,
unless it is clearly shown that the parties so intended, a transfer
will not be considered an advancement. Proof of advancement can
be made only by a contemporaneous writing of the decedent or a
written acknowledgment by the heir, who can do this at any time.
Even if there is a writing and the parties wish the advancement
to be treated as such in the event that the heir is no longer alive
and to have the gift charged against shares of his heirs, then the
writing must so state. Any advancement is valued as of the earlier
of the obtaining of possession by the heir or date of death of the
decedent. Debts are not charged against the intestate share of any
person except the debtor, and they are not taken into account in
computing the intestate share of the debtor's issue.

The Code contains some provisions with regard to people who
fall into special classifications. One of the more important ones
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is the kindred of the half-blood. They will now be treated the same
as kindred of the whole-blood for all purposes. This means that
the idea of ancestral property which is incorporated into the present
statutes will no longer be applicable. Afterborn heirs of the dece-
dent and of all relatives of the decedent will be treated as if born
during the life of the decedent if conceived during that period of
time. An adopted child will be considered to be the child of the
adoptive parents and will be treated as a natural child for all pur-
poses. This is true whether the question presented is one of taking
by a person, through a person, or from a person. With regard to
illegitimate children, a child is always considered the child of the
mother. It can also be considered the child of the father and will
be, if there is a marriage of the parents at any time, even though
it was a void marriage; or if paternity was established by an adjudi-
cation before the father's death; or, thirdly, if paternity can be
proved by a strict, clear, and convincing proof thereafter. In regard
to aliens, the Code retains the present Nebraska law which does
set some limitations in connection with non-resident aliens.
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