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INTRODUCTION

The drafters of the Probate Code evidently thought that it
would be advisable to clarify the law relating not only to what
are clearly probate transfers, but also as to non-probate transfers.
These latter transfers are very similar to testamentary transactions
and have historically been called "the poor man's will." Litiga-
tion in this area has abounded as there has been no simple
law before the Code. The Code attempts to clarify certain areas.
The following discussion will point out the changes in Nebraska
law effected by the Code.

MULTIPLE-PARTY ACCOUNTS UNDER
THE NEBRASKA PROBATE CODE

Multiple-party accounts are defined by section 30-2701 as
deposit arrangements in financial institutions. Financial institu-
tions are defined in the same section and include banks, savings
and loans, building and loan associations and credit unions. In-
cluded within the term "deposit arrangements" would be checking,
savings, and share accounts as well as certificates of deposit.
Obviously, the term multiple-party account means an arrangement
where more than one person is listed on the account in some
capacity, and the Code defines three types of multi-party accounts:
the joint account, the payment on death (P.O.D.) account, and the
trust account.

The joint account is probably the most familiar concept: an
account payable to "A and B," payable to "A or B," or payable
to "A and B with right of survivorship." Any account in this form
is specifically defined in section 30-2701(4) as a "joint account." A
P.O.D. account is not a strange concept either: "A, payable upon
death to B." Finally, in the trust account: "A, trustee for B," or "A
in trust for B" is listed on the account. Interestingly enough, there
are exclusions that are basically commercial in nature and purpose.
For example, such accounts as partnership, corporation deposits,
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true fiduciary relationships and attorney-client accounts are ex-
cluded. Let me emphasize that this discussion concerns gratuitous
transactions: gifts are taking effect at death.

VALIDITY OF MULTIPLE-PARTY AcCOUNTs As TESTAMENTARY TRANSFERS

Prior Law

The Code is going to do something that prior law has not done
very well. It will distinguish two important concepts: first, the
ownership rights of the parties in accounts during the parties' life-
times; and second, the liability of the financial institution in which
the account is deposited. These are two separate concepts and the
Code provides different rules for both. A bit of history will show
how these concepts have been confused. If you want to go back
in time you can find the so-called Bank Protection Statute, section
8-136, which :goes back to 1909. This statute basically states that
when there is an account in a form where two parties are listed
on the account and the account provides that it may be payable
to either party, then the bank is statutorily authorized to make
payment to the surviving party without liability. The commen-
tators and everyone else have agreed that this statute and similar
statutes were passed at the behest of the financial institutions in
order to relieve them from liability upon payment. They were not
designed by their terms to define the rights of ownership between
the two parties on the account, and there existed comparable stat-
utes in Nebraska not only for banks, but also for savings and loans,
building and loan associations and credit unions. Although the
Nebraska Supreme Court has recognized the purpose of the statutes
as relieving financial institutions of liability, the court has said in
interpreting them, that in the absence of a contrary intent, these
statutes also define the property rights of the parties. A statute
which was not designed to say anything about the rights of the
parties among themselves was construed to say that because of the
form of the account the parties' property rights were also affected
by the statute. Thus, the two concepts of financial institution
liability and the rights of the parties inter se became confused in
the construction of the statutes.

A basic problem with the operation of multiple-party accounts
under past law has been resemblance to a testamentary trans-
fer. The significance of this is that as soon as it is earmarked
"testamentary" somebody is going to ask whether the Statute of
Wills must be complied with. This question has been raised as to
the joint account. One answer to this might be to treat the joint
account as another off-shoot of the classical true joint tenancy.

[Vol. 9



NEBRASKA PROBATE CODE

Since joint tenancies exist apart from any rules regarding testa-
mentary dispositions they should not be invalidated. However, the
Nebraska Supreme Court has answered this question by construing
the Bank Protection Act in Nebraska as an implied exception to
the Statute of Wills. Joint accounts have been upheld as not being
invalid testamentary transfers.

On the other hand, the P.O.D. account and the trustee account,
when examined in the light of their testamentary features and non-
compliance with the Statute of Wills, have not fared as well under
past Nebraska law. In a case called Young v. McCoy, 152 Neb. 138,
40 N.W. 2d 540 (1950), the court had before it a P.O.D. checking
account in the form of "A payable on death to B." The Nebraska
Supreme Court looked at this and said there is nothing in the
statutes that authorizes it. Someone argued, however, that if this
account were in the form of "A or B," there would not be any
question that it would be a valid, legitimate device for passing prop-
erty at death. The Court said. "that's right." Then the person
further argued that the form here is not that much different. Since
it is about the same thing, it ought to be held valid. Judge Carter
replied "Well, that may be so also but the statute doesn't author-
ize a P.O.D. account and it is clearly testamentary because no
interest passes to B until A's death-and therefore," Judge Carter
continued, "the P.O.D. account is not a legitimate form of disposi-
tion in Nebraska because it is clearly testamentary and it does not
satisfy the Statute of Wills and there is nothing in the Statute
which excepts it from the Statute of Wills." Thus the P.O.D.
account was clearly outlawed until the passage of the Uniform
Probate Code, at least for the types of financial institution arrange-
ments under discussion here.

When you reach the third form of multiple-party account, "A
in trust for B," the landmark case is In the Matter of Totten out
of New York. It has given birth to a whole series of cases. The
question is a dual one there. First of all is there is problem of
revocability? In other words, should the presumption be that when
A opens a trustee account for B that we regard the trust as
revocable or irrevocable? Interestingly enough, standard dogma in
trust law says that a trust is deemed to be irrevocable in the
absence of expression of a contrary intent.

In Matter of Totten, the court was concerned about whether
there ought to be a presumption of revocability or irrevocability.
Also, if it is revocable, is there a Statute of Wills problem? There
had been a lot of litigation in New York and the New York Court
knew that this device was being employed by people of moderate
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means to pass their wealth. Although the Court could not square
its decision with prior decisions nor with the Statute of Wills, it
came up with the rule in the Totten Trust case which regards this
trust as merely a tentative trust. Using this device A, the deposi-
tor, (in the absence of contrary intent established at the time of
deposit), may withdraw from the account during his lifetime.
Furthermore, B, the beneficiary, can take the account upon A's
death. This could all be done without violating the Statute of Wills.
The question as to whether or not the Totten Trust is a legitimate
form of disposition in states other than New York has been litigated
many times. In Nebraska you see somewhat conflicting statements
about its validity. My own personal view is that there was not
any problem with it as a form of lawful disposition. In any event
the Totten Trust is one of the most widely used probate substitutes.
However, certain problems may later develop: What are the rights
of creditors? What are the rights of a surviving spouse if a man
sets up $100,000 in a Totten Trust and then he dies? Can this be
used to defraud the widow's share? The latter question is handled
under the Code with the augmented estate concept.

Uniform Probate Code

Under the Code the joint account and the trust account will
be valid, just as they were under previous case law. In addition,
it will now be clear, under section 30-2706, that the P.O.D. account
is going to be legitimated and thus become a valid device whereby
property can be passed at death with the decedent retaining all
the strings of ownership; this, of course, people often like to do. Yet
they do not want to comply with the Statute of Wills. People pre-
fer to go into financial institutions and withdraw funds at their
leisure. This arrangement is very convenient for the depositor and,
of course, the notion is that the rules regarding these accounts
ought to be clearly spelled out to facilitate the use of these accounts
by the public and the financial institutions.

OwNERsmP DuRING LIFETIME

As I indicated earlier, the Code specifically deals with the
ownership rights of parties to multiple-party accounts. Consider
the case of the joint account, "A and B." A puts all the money
in, A reserving the right to withdraw, but B also has the right to
withdraw in the ordinary case. A puts all the money in and B
withdraws it. What are the consequences? Do we say, following
the true joint tenancy rule, that A has made a gift of an undivided
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one-half interest? That would be contrary to what the document
creating the account says; this is a different form of joint tenancy,
for either A or B can withdraw the entire amount from the account.
So the concept of a true joint tenancy should not apply. Should
B be entitled to keep all that he withdraws on the theory that A
must suffer the consequences of the form of the account? The liti-
gation on this point has not been very extensive and in those cases
where the problem has been considered, the courts did not know
whether the rules regarding true joint tenancies should be appli-
cable. Also, the evidence in these cases has been completely
ambiguous as to the circumstances and understanding of the deposi-
tor and the withdrawing party. This is a difficult problem and
the Code resolves it by introducing the so-called Net Contributions
Rule. This Net Contribution Rule is defined in the definitional sec-
tion 30-2701(b) of the Code. According to this section, the net
contribution of a party to a joint account as of any given time is
the sum of all deposits made by or for him, less all withdrawals
made by or for him which have not been paid or applied to the
use of the other party, plus a pro rata share of any dividends or
interest included in the current balance. This results in a tracing
problem. It sounds like an unhappy result because you are going
to have to determine during the life-time of the parties what the
contributions of the parties were and how much can be charged
against each party to the account. For example, A deposits $1000
into a joint account, "A or B," or "A and B." During the lifetimes
of A and B, A is the owner-the depositor. If A and B each put
in $500, the Net Contribution Rule says that each owns $500 of the
account, so if each puts in $500 and then A withdraws $1000, A
is liable to B in the amount of $500. As long as the facts are some-
what simple, this sounds like a good rule, but what happens in cir-
cumstances where the rule's application is not clear. For example,
consider the situation where A withdraws for B's benefit and B
later denies he received the benefits of the withdrawal. But it
seems, if prior history is any example, that most of the disputes
relating to multiple party accounts do not involve such an issue.
Rather disputes arise upon one party's death. The Net Contribu-
tion Rule which is introduced by the Code, seems fair and equitable,
but it does have this tracing problem associated with it. Hopefully
you will not have to contend with this feature of the Code, just
as the hope is that you will not have to wrestle with the
augmented estate concept either. This will reflect a change from
previous Nebraska law as the case of Rose v. Hooper, 175 Neb. 645,
122 N.W. 2d 753 (1963), implied that as long as the parties to a

19761



CREIGHTON LAW REVIEW

joint account are alive, the "net contributions" rule does not obtain
and a party lawfully withdrawing funds from a joint account
become ipso facto, the owner of the funds, regardless of their
source.

What about ownership rights in a P.O.D. account, a new
creature under Nebraska law? If we have an account, "A, payable
on death to B," who owns it during the parties' life times? Here,
the answer is simple. Ownership is in the payee, A. He put the
funds in and by the very form of the account, it is clear that B,
the P.O.D. payee, should not get anything until A's death. So, of
course, even in that case B shouldn't get his hands on the money
because the bank shouldn't pay it over as their liability rules
prohibit payment to B while A is alive.

Finally, we have to consider trust accounts. According to the
Code, ownership is in the trustee in the absence of a contrary intent
contained in the deposit agreements or an intent to create an irre-
vocable trust. Suppose, for example, grandmother or grandfather
sets up a Totten Trust for a grandchild in a rather substantial sum,
and there exists a situation in which the beneficiary is 'being
divorced or where the beneficiary is subject to large liability
because of some type of claim. The question arises as to whether
or not this beneficiary has an asset that creditors can reach. We
must determine what interest the grandchild has while the grand-
parent and the grandchild are both still alive. Section 30-2703(c)
tells us that the ownership is in the trustee, the grandmother. This
rule is similar to the P.O.D. account wherein the original payee is
the person who is the owner.

If a P.O.D. account lists more than one payee, such as "A or
B payable on death to C," or a trust account lists more than one
trustee, such as "A and B in trust for C," the joint account rule
governs and the Net Contribution Rule obtains. That can get a
little bit complicated because you can have W, X, Y, and Z in trust
for A, B, and C, and you must carefully sift out the rights of each
person.

The Net Contribution Rule will assist you in determining if and
when a taxable gift has been made to a party to a joint account.
For gift tax purposes the important rule to remember is that a per-
son has not made a completed, and therefore taxable, gift as long
as that person has an unrestricted right to "withdraw" the gift.

OWNRSHip AT DEATH

Having reviewed the Net Contribution Rule as it relates to
ownership rights of the parties during their lifetime, let us now
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turn to the separate rules relating to ownership at death under
section 30-2704. In a joint account, the sums remaining on deposit
belong to the surviving party or parties, because right of survivor-
ship is presumed whether or not the account explicitly mentions
a right of survivorship. This rule is consistent with prior case law.
In the clearest case, the account reads, "A and B with rights of
survivorship." The parties in this case obviously intend that the
right of survivorship obtain. When A dies, B gets the sums remain-
ing on deposit. What about the case where the account simply
reads "A or B," or "A and B." The Code says right of survivorship
is presumed and if you want to rebut it, you are going to have to
come in with clear evidence which shows "a different intention at
the time the account is created."

In a P.O.D. account, upon the death of the original payee, the
sums remaining on deposit belong to the P.O.D. payee(s). This rule
is contained in section 30-2704(b).

Under section 30-2704(c), relating to trust accounts, on the
death of the trustee or survivor trustee, sums remaining on deposit
belong to the beneficiary or the survivor beneficiary unless there
is clear and convincing evidence of a contrary intent.

If a party wants a joint account without the rights of survivor-
ship, he may accomplish this by specifically indicating that rights
of survivorship are not to obtain. This should be in writing. It
is possible though, for A to open the joint account and say "I want
it clear that while I'm opening this joint account, I am doing it
for convenience: in case I become incapacitated I want my son B,
who is listed as co-depositor, to be able to come in and withdraw
the funds. However, I want to make it clear that he isn't to have
anything when I die. This joint account is being established for
the limited purpose of withdrawal of funds in case I become
incapacitated." There are some cases under prior law stating that
this is nothing more than an agency relationship and since B wasn't
intended to have the account at A's death, the courts have refused
to give it to him. Under the Code that is still permissible, but
obviously when there is nothing written to rebut the survivorship
that is implied by the form of the account, the person attempting
to rebut the presumption has a heavy burden to carry.

If the right of survivorship has already been established, it may
be eliminated by a withdrawal by a "party" (defined infra). While
a right of survivorship may be eliminated by a party's withdrawal
of the entire amount on deposit, it now might also be eliminated
by a party's written order to the financial institution changing the
form of account-a so-called "blocking order." According to section
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30-2705, the notice has to be written and the financial institutions
should be alerted to this fact. This so-called blocking order should
prove helpful because it may clarify a procedure that has existed
informally without much basis in law or fact, one way or the other.

At this time I suppose I should indicate the strict meaning of
that term "party." "Party," according to section 30-2701(7) of the
Code, means a person who by the terms of the account has a present
right, subject to request, to payment from a multiple party account.
The basic rule is that a party is a person who can make a with-
drawal from a multiple party account. Consider then the following
account: "A, P.O.D. to B." B cannot make withdrawals. B is not
a "party" as that term is used in the Code. In the case of "A, in
trust for B," can B make withdrawals? Ordinarily he can not
unless you can show, as the Code states, an intent to create an
irrevocable trust which I don't think is very plausible. Thus the
beneficiary of a trust account will normally not qualify as a
"party." A "party" then, is someone who has the right to withdraw.
This term becomes exceedingly important when we talk about those
sections of the Code dealing with the liability of a financial
institution. The Code further says that a P.O.D. payee or benefi-
ciary of a trust account is a "party" only after the account becomes
payable to him by reason of his surviving the original payee or
trustee. In the case of a P.O.D. account, B, the P.O.D. payee, is
not a "party."

RIGHTS OF CREDITORS

Turning now to the rights of creditors, we find that during a
party's lifetime the right of a creditor will be determined by the
debtor's interest in the account. Recall section 30-2703 dealing
with the ownership rights of the parties during their lifetime. If
the creditor proceeds against one of those persons while they are
both alive, we've got to look at the rules provided us in section
30-2703 to see what each party actually owned. This again relies
on the Net Contribution Rule. You might recall the example of
the grandparent who sets up the $100,000 Totten Trust, or P.O.D.
or joint account with a grandchild and then there is a divorce
action or a creditor's claim involving the alleged interest of the
grandchild. While both grandchild and grandparent are alive, we
look to the section defining the party's net contributions; since the
grandparent provided the $100,000 with her own funds, the grand-
child doesn't have any interest in the account while alive. The
creditor of the grandchild has what the grandchild has, namely,
nothing.
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Now let us review the rights of creditors of a party upon the
death of a party. According to section 30-2707, upon the death of
a party the claim of a creditor must first be pursued against estate
assets, and if these are insufficient, the survivor to a joint account,
a P.O.D. payee, or the beneficiary of a trust account may be
required to account to the personal representative for the amounts
necessary to discharge the claim. However, the amount recoverable
by the personal representative may not exceed the amount the dece-
dent owned beneficially immediately before his death. In this con-
text "creditor" includes the surviving spouse and children having
a claim to the statutory allowance that is granted to them under
other Code sections. In other words, you can't use these three
devices, joint account, P.O.D. account, and the trustee account to
avoid the claims of your creditors to the extent that the other
estate assets are insufficient.

PROTECTION OF FINANCIAL INSTITUTIONS

Sections 30-2709, 30-2710 and 36-2711 detail the rule regarding
financial institution protection as to the various types of multiple
party accounts. In a joint account, payment may be made to any
of the parties; death or incapacity of another party is immaterial.
If there is a P.O.D. account, payment may be made to the P.O.D.
payee upon proof of death of the original payee. And in a trust
account, payment may be made to the trustee while he is alive,
and at his death to the beneficiary.

Section 30-2712 details the effect of compliance by the financial
institution with the statutory rules. Payment by a financial
institution in accordance with the protective provision of the Code
discharges it from all claims of the parties, even though this pay-
ment is inconsistent with the beneficial ownership of the account
as between these parties. In the area of creditor's rights, the finan-
cial institution's right of set-off has also been specifically covered
by the Code. If one of the parties who has a true interest in the
account is indebted to this financial institution, the financial institu-
tion has a right of set-off under section 30-2713, without qualifying
any other right, set-off, statutory lien, or anything else.

CHANGES FROM PRIOR LAW

Briefly I want to identify changes from prior law made by the
Code. Young v. McCoy had previously ruled the P.O.D. account
invalid. The Code legitimates the P.O.D. account. The rights of
parties to a joint account while both are alive are now governed
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by the Net Contribution Rule. This rule seems to change the rule
of Rose v. Hooper, 175 Neb. 645, 122 N.W.2d 753 (1963).

I almost hate to bring this matter up. Under Eden v. Eden,
'182 Neb. 768, 157 N.W.2d 543 (1968), it had been held that the bank
protection statutes are not conclusive as to the ownership of an
account. Evidence might be received in a proper case to show "the
surviving co-owner holds title to the funds in trust for the third
party." This is an example of the classic equitable remedy, the
constructive trust. Father puts money into a joint account with the
son's name on the account and tells his son "you know, son, that after
I die, I want you to distribute this money equally to your brothers
and sisters." On the way back from his funeral the son becomes
greedy and asserts he is under no liability to distribute because .the
account will be paid over to him by the bank. And you know what
is going to happen: the constructive trust will be imposed if the
evidence is clear and convincing according to the standard of Eden
v. Eden. Under section 30-2704 that result is still possible if fraud
is established.

With respect to creditor's rights under prior laws, the case of
De Forge v. Patrick indicated that survivors to a joint account took
free and clear of the debts of the deceased joint tenant. That rule
was laid to rest by Nebraska Statute section 30-624 involving
liability of the surviving joint tenant for the debts of the deceased
joint tenant. Under section 30-2707 the surviving joint tenant will
continue to be liable for these debts if certain requirements are met.

CONCLUSION

In summary the important new concepts introduced under
Article VI of the Code are: the Net Contribution Rule, the block-
ing order and the no longer illegal P.O.D. account. In general
Article VI of the Code will clarify Nebraska law while causing a
minimal amount of change. I think you will find the Code rule
on Multiple party accounts to be a decided improvement over the
prior system.
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