
TRUST ADMINISTRATION-PROCEDURE
AND ADMINISTRATION

ROBERT S. HINDS*

The scope of this article is limited to the procedural and
administrative sections of Trust Administration. Professor John
Gradwohl will cover the jurisdiction and venue provisions in the
subsequent article.

DEFINITIONS

First, the important definitions of the Nebraska Probate Code
are presented in section 30-2209. The definition of "beneficiary"
in section 30-2209(2) is somewhat broader than might be imagined.
When speaking of beneficiaries, reference is normally made to
current, vested, or likely to be vested interests. The Nebraska Pro-
bate Code expands this to include "contingent" interests. This
definition will have implications which will be explained in the sec-
tion concerning the trustee's duty to inform and account to the
beneficiaries. The definition of "trust" in section 30-2209(50) essen-
tially excludes all trusts except those which are expressed and those
which are ordered by the court, e.g., a trust arising from a divorce
decree. The definition explicitly enumerates trusts which are to
be excluded. The definition of "trustee" in section 30-2209(51)
includes original, additional, or successor trustees whether or not
confirmed or appointed by the court.

OBJECTIVES

The objectives of the Trust Administration Article are sum-
marized in the General Comment to the Article (1974 Cum. Supp.)
as follows:

1. To eliminate procedural distinctions between testa-
mentary and inter vivos trusts.
2. To strengthen the ability of owners to select trustees
by eliminating formal qualification of trustees and restric-
tions on the place of administration.
3. To locate nonmandatory judicial proceedings for trustees
and beneficiaries in a convenient court fully competent to
handle all problems that may arise.
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4. To facilitate judicial proceedings concerning trusts by
comprehensive provisions for obtaining jurisdiction over
interested persons by notice.
5. To protect beneficiaries by having trustees file written
statements of acceptance of trusts, thereby acknowledging
jurisdiction and providing some evidence of the trust's
existence for future beneficiaries.
6. To eliminate routinely required court accountings, sub-
stituting clear remedies and statutory duties to inform
beneficiaries.

The first two objectives are of particular importance. A
primary problem in Nebraska today is the lack of procedural rules
for problems with inter vivos trusts. In addition, the testamentary
trusts are to some degree over-supervised. Hence, there is too little
supervision regarding inter vivos trusts and too much supervision
regarding testamentary trusts. One of the principal objectives of
the Trust Administration Article is to correct the problem and treat
both testamentary and inter vivos trusts under one article.

A second objective is to permit property owners to select their
own trustees regardless of where the trustees might live. Nebraska,
as Professor Gradwohl will point out, modifies the Uniform Probate
Code by providing a reciprocity provision for foreign corporate
trustees.

ANALYSIS

SUMMARY OF MAJOR FEATURES

While registration of trusts in the Article is merely per-
missive, it is still applicable to inter vivos as well as testamentary
trusts. While testamentary trusts are no longer subject to manda-
tory and continuing court supervision, inter vivos trusts are now
made subject to county court jurisdiction and administrative pro-
ceedings simply by an interested party initiating an action. An-
other major feature of the Probate Code eliminates the trustee's
bond unless required in the instrument or ordered by the court.
The prudent man standard relating to the trustee's performance is
changed to an objective standard rather than the subjective test
of the current law. A third party may bring an action against the
trust estate by proceeding against the trustee in his fiduciary
capacity before the effective date of the Code. The Code also pro-
vides time limits for bringing actions against the trustee after the
trust has terminated.
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REGISTRATION

The duty to register trusts under section 32-801 is permissive
and not mandatory, applying to both testamentary and inter vivos
trusts. If the trustee decides to register the trust and the trust
instrument is silent, then the trust should be registered with the
court at the trustee's usual place of business. We anticipate that
a standard form for registration will be developed and used by the
county courts throughout the state. If co-trustees are appointed,
the trust should be registered at the corporate trustee's usual place
of business. If there is no corporate trustee but a professional co-
trustee, which usually would be an attorney, the trust would be
registered at the professional co-trustee's usual place of business.
If there is no professional co-trustee but individual co-trustees, the
trust would be registered at either the place of business or the home
of the co-trustees as they might agree. Under the inter vivos and
testamentary trust registration procedure, the trustee would iden-
tify himself, acknowledge his trusteeship and provide the name and
address of the settlor or testator. If the trust is an oral trust, the
details of the trust must be filed. The registration statement
should indicate whether the trust has been registered "elsewhere."
"Elsewhere" refers to registration outside the state because it is
not possible to register in two locations in Nebraska. The effect
of registration is to subject the trustee as well as the beneficiaries
to the court's jurisdiction as to any proceeding initiated concerning
the trust. Notification requirements are provided in section
30-2220.

TRUSTEE DuTEs

The trustee, under section 30-2812, has a general duty to
administer the trust "expeditiously" for the benefit of the benefi-
ciaries unless otherwise specified. However, the terms of the trust
or surrounding circumstances may require the trustee to proceed
much slower. Most importantly, under section 30-2813, the trustee's
standard of care, generally referred to as the prudent man rule,
has now been changed. The test is no longer how a prudent man
would handle his own investments but rather the care he would ex-
ercise in dealing with the property of another person. In addition, if
the trustee has special skills or represents that he has special skills,
then he is under a duty to use those skills. Section 30-2813, how-
ever, permits the trust to modify the trustee's standard of care and
performance. Section 30-2813 begins, "Except as otherwise pro-
vided by the terms of the trust. . . ." I do not interpret, nor do
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I feel that the courts would allow this proviso to reduce or eliminate
this standard of care. What I think is meant, for example, is that
a trustor could provide that a specific diversification ratio, say 100%
stocks or bonds, would control but the selection of individual securi-
ties would still be subject to the objective standard. Another
example would provide for dividing the responsibility of managing
specific trust assets between fiduciaries to clarify their respective
responsibilities. One fiduciary might be exempt or might not be
subject to the same standard of care and performance as the other
fiduciary.

The duty to inform beneficiaries is covered by section 30-2814.
While the trustee has a duty to keep beneficiaries informed on the
status of the trust, there is no requirement to file regular account-
ings with the court. Thirty days after the acceptance of the trust,
whether registered or not, the trustee must disclose the trust to
the beneficiaries and provide the beneficiaries with all relevant
information regarding the trust, unless the instrument provides
otherwise. The instrument is permitted to limit notice because the
definition of a beneficiary includes future as well as a contingent
interest. Unless a trustor limits the information to the beneficiaries
who are currently receiving income, the trustee is apparently
required to give information upon request to contingents, even
though it may be unlikely that their interests would ever vest. It
is basically a matter of the desire of the grantor or the testator
as to whom he wants to provide information. As a representative
of a corporate trustee, I can state that we have no desire to keep
information from anyone who has an interest. The circumstances
of some customers, however, might limit full disclosure. For
example, a trustor might name a charity or remote relative as a
contingent beneficiary. The customer may not want them to re-
ceive information as to the size of the trust or transactions in the
trust until such time as their interest might vest. The notice
restriction could also apply to small children. To state the situa-
tion differently, if I did not think that I stood to inherit a million
dollars, I would not interfere. But if I thought I might be able
to inherit a million dollars I might interfere more readily. This
provision should be carefully examined when drafting a trust
instrument.

The new Code reverses the duty to provide bond. Under the
current law a bond is required unless the testator provides other-
wise. Section 30-2815, requires no trustee bond unless provided for
by the terms of the trust, reasonably requested by the beneficiary,
or required by the court to protect the beneficiaries. This, as
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ihdicated above, applies to both inter vivOs and testamentary trusts.
It is unlikely, therefore, that corporate trustees will be making bond
in view of the fidelity bond coverage they maintain on their
employees. The court also has the authority to excuse a bond,
change the amount, release a surety, or permit substitution of
bonds. However, if bond is required it should be filed in the court
of the trust registration or such other appropriate court under pro-
cedures prescribed for personal representatives under sections
30-2447 and 30-2449.

The appropriate place for registration of the trust is provided
in section 30-2816. While the trust instrument generally controls
as to the place of administration, changes in the place of adminis-
tration or in the trustee give the court the authority to deviate
from such trust terms to further efficient administration and the
interests of the beneficiaries. When appropriate, the court may
enter orders under this Code provision to release registration,
remove the trustee, and appoint a trustee in another state. Pre-
sumably this power to appoint a trustee in another state would
be limited to those foreign trustees operating in states which pro-
vide reciprocity for Nebraska corporate trustees. It would appear
that this power would also apply to "pour over" provisions under
Nebraska wills, changing current Nebraska law. Currently "pour
over" provisions do not provide who the trusteee can be. The pur-
pose of this section is to permit a trust to be administered in the
same state in which the beneficiaries reside. There remains, how-
ever, a limitation on foreign trustees because of the reciprocity stat-
ute, to be covered by Professor Gradwohl.

The purpose of trustee's personal liability to third parties, as
stated in the comment following section 30-2817, is to make the
liability of the trust and trustees the same as the liability of the
decedent's estate and personal representatives. Therefore, it is not
necessary to determine the ultimate liability between the trust
estate and the fiduciary. The third party may bring an action
against the trustee in his fiduciary capacity and any judgment will
be effective against the trust estate. The trustee can avoid personal
liability as to third parties by revealing his representative capacity
and then identifying the trust in the contract. If he contracts in
his representative capacity, only the trust estate will be liable as
to the third parties. The question as to ultimate liability between
the trust estate and the trustee personally may be determined by
a separate proceeding unless the beneficiaries are permitted to
intervene in the original litigation whereupon all matters could be
resolved. Here, a situation exists where a third party can reach

19761,



550 CREIGHTON LAW REVIEW [Vol. 9

the trust estate by suing the trustee in his fiduciary capacity with
no concern for the question of ultimate liability among the trust
estate, the beneficiaries, and the trustee.

As to the final account proceedings against a trustee, section
30-2818 limits actions against a trustee. When a trustee issues a
final account either on termination of the trust by its terms or upon
the trustee's resignation or substitution, the Code prescribes time
limits for bringing an action for breach of trust as follows: six
months from receipt of final account when there is full disclosure
by the trustee of all matters and showing termination of the trust
relationship; or, three years from receipt where there is something
less than full disclosure but the trustee informs the beneficiaries
of the location and whereabouts of the records for examination.
The trust instrument may also deviate from these requirements.
Presumably if the trustee provides no accounting or does not dis-
close the whereabouts of the records, it would seem that the general
statute of limitation and civil rules of procedure would apply.


