SECURITIES REGULATION-SEcTION 16 (b)-BENEFITS

TEST USED

TO DETERMINE WHETHER CORPORATE INSIDER BENEFICIALLY OWNED

His SPOUSE'S SHARES.

Whiting v. Dow Chemical Co., 523 F.2d

680 (2d Cir. 1975).
INTRODUCTION
The United States Court of Appeals for the Second Circuit
recently resolved a question of first impression in the circuit courts
concerning the interpretation of section 16(b) of the Securities
Exchange Act of 1934.1
Section 16(b),2 designed to discourage short-term speculation
in listed equity securities by persons presumed to have access to
inside information because of their relationship to the issuer, permits the issuer to recover any short-swing profits realized by such
statutory insiders. Thus, any officer, director or beneficial owner
3
of more than ten per cent of the outstanding securities of the corporation in whose shares he trades is subject to liability for the
Securities Exchange Act § 16(b), 15 U.S.C. § 78p(b) (1971).
Section 16(b) provides:
For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director,
or officer by reason of his relationship to the issuer, any profit realized by him from any purchase and sale, or any sale and purchase, of any equity security of such issuer (other than an exempted security) within any period of less than six months, unless
such security was acquired in good faith in connection with a debt
previously contracted, shall inure to and be recoverable by the issuer, irrespective of any intention on the part of such beneficial
owner, director, or officer in entering into such transaction of holding the security purchased or of not repurchasing the security sold
for a period exceeding six months. Suit to recover such profit may
be instituted at law or in equity in any court of competent jurisdiction by the issuer, or by the owner of any security of the issuer in
the name and in behalf of the issuer if the issuer shall fail or refuse
to bring such suit within sixty days after request or shall fail diligently to prosecute the same thereafter; but no such suit shall be
brought more than two years after the date such profit was realized. This subsection shall not be construed to cover any transaction where such beneficial owner was not such both at the time of
the purchase and sale, or the sale and purchase, of the security involved, or any transaction or transactions which the Commission by
rules and regulations may exempt as not comprehended within the
purpose of this subsection.
15 U.S.C. § 78p(b) (1971).
3. For a recent statement concerning ten per cent beneficial owners,
see Foremost-McKesson, Inc. v. Provident Securities Co., 96 S. Ct. 508
(1976). The Supreme Court determined that no § 16 (b) liability resulted
from a purchase-sale sequence if a ten per cent beneficial owner was not
such an owner before the purchase. Id. at 512.
1.
2.
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successive purchase and sale or sale and repurchase of his corpora4
tion's securities within a six-month period.
In Whiting v. Dow Chemical Company,5 Whiting, a director
of Dow Chemical Company, exercised a stock option to purchase
Dow shares within six months of his wife's sales of Dow securities
from her independently owned and managed estate.6 The Second
Circuit considered whether the wife's sales of stock from her
separately held assets should be coupled for section 16(b) purposes
with her husband's exercise of his stock option7 despite the absence
of a finding that Whiting exercised control over his wife's investments.8
The court concluded that Whiting must account to the corporation for profits realized as a result of the parties' transactions
involving Dow securities.9 Although Whiting did not control his
wife's transactions, the court attributed beneficial ownership to
Whiting of his wife's independently held shares because he enjoyed
benefits substantially equivalent to ownership. 10 Thus, Whiting,
for purposes of section 16(b), had inadvertently completed a sale
and repurchase of Dow common stock within a six-month period.
SECURITIES EXCHANGE ACT § 16(b)
PURPOSE OF SECTION

16(b)

Congress enacted section 16(b) "to protect the interests of the
public against the predatory operations of directors, officers, and
the principal stockholders of corporations by preventing them from
speculating in the stock of corporations to which they owe a
fiduciary duty.""
As a deterrent to speculation by persons with presumed access
to inside information, section 16 (b) enables the issuer, or one or
more of its stockholders acting in its behalf, 1 2 to recover any profit
4.
5.
6.
7.
8.
9.
10.

Securities Exchange Act § 16(b), 15 U.S.C. § 78p(b) (1971).
523 F.2d 680 (2d Cir. 1975) [hereinafter cited as Whiting].
Id. at 685-86.
Id. at 681-82.
Id. at 685.
Id. at 689.
Id. at 688-89.

11.

STOCK EXCHANGE PRAcTIcEs REPORT OF THE CoMMITTEE ON BANK-

ING AND CURRENCY 68 (Legislative History, Securities Exchange Act 1934
No. 5, 1973).

12. A stockholder may bring a § 16 (b) action if the issuer fails or re-

fuses to bring suit within
action diligently.
(1971).

sixty days after request or fails to prosecute the
Securities Exchange Act § 16(b), 15 U.S.C. § 78p(b)
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realized as a result of a purchase-sale or sale-repurchase sequence
of equity securities within a six-month period by officers, directors
or ten per cent beneficial owners of the issuer. 13 Unlike Securities and Exchange Commission (SEC) Rule 10b-5,'14 it is immaterial for section 16 (b) purposes whether the insider actually traded
on the basis of inside information.' 5
Although section 16(b) prevents insiders from profiteering
within the statutory six-month period, the section applies only to
short-term transactions. An officer, director or ten per cent beneficial owner may thus avoid liability under the section by waiting
more than six months after an initial purchase or sale before trading in the shares of his corporation.' 6
Judicial interpretations of the section have generally favored
the corporations.' 7 Courts have, for example, awarded the maximum amounts recoverable 8 and have broadened the meaning of
13. Id.
14. 17 C.F.R. § 240.10b-5 (1975).
15. One of the draftsmen of § 16(b) testified as follows:
[Y] ou hold the director, irrespective of any intention or expectation
to sell the security within six months after, because it will be absolutely impossible to prove the existence of such intention or expectation, and you have to have this crude rule of thumb, because you
cannot undertake the burden of having to prove that the director
intended, at the time he bought, to get out on the short swing.
HEARINGS BEFORE THE COMMITTEE ON BANKING AND CURRENcY 6557 (Legislative History Securities Exchange Act 1934 No. 6, 1973).
As § 16 (b) works automatically once the prerequisites of purchase and
sale or sale and purchase within a six-month period are shown, it is irrelevant that the insider did not make unfair use of inside information. Rule
lOb-5, on the other hand, requires the actual use of inside information.
Weinstock, Section 16(b) and the Doctrine of Speculative Abuse: How to
Succeed in Being Subjective without Really Trying, 29 Bus. LAW. 1153, 1175
(1974).
16. Securities Exchange Act § 16(b), 15 U.S.C. § 78p(b) (1971). Of
course, the general antifraud provisions of the federal securities acts would
apply to purchase-sale sequences taking more than six months. See Securities Act of 1933, § 17(a), 15 U.S.C. § 77q(a) (1971); Securities Exchange Act
of 1934, § 10(b), 15 U.S.C. § 78j (b) (1971); SEC Rule lOb-5, 17 C.F.R. § 240.lOb-5 (1975).
17. W.H. PAINTER, FEDERAL REGULATION OF INSIDER TRADING 26 (1968).
18. The courts, in arriving at their calculation of § 16(b) profit, pair
transactions by matching the highest sale price with the lowest purchase
price. As § 16(b) authorizes recovery of the "profit realized" by an insider,
the matching of the highest sale price with the lowest purchase price affords
maximum recovery because the amount of profit computed by the courts
under this method is usually greater than the actual profit realized by an
insider as a result of engaging in transactions prohibited by § 16(b). This
method of computing recoveries appeared in the first case involving § 16 (b)
at the circuit court level, Smolowe v. Delendo Corp., 136 F.2d 231, 239 (2d
Cir. 1943) cert. denied, 320 U.S. 751 (1943). For an excellent discussion of
the computation of the profit realized under § 16(b), see 2 L. Loss, SECUrI-
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"purchase" and "sale."' 19
SCOPE OF SECTION 16(b)

Two conflicting interpretations of the section's scope have
emerged from the litigation 20 involving section
"objective theory" and the "pragmatic approach."' 21

16(b):

the

The objective theorists argue that section 16(b) should apply
to every transaction in which an insider purchases and sells or sells
and repurchases shares of his company's stock within the statutory
Liability would result regardless of the
six-month period. 22
insider's subjective intent 23 and whether or not imposing liability
24
would effect the specific purpose of the section.

1062 (2d ed. 1961); 5 L. Loss, SECURITIEs REGULATION 3024
(Supp. 1969).
19. The courts have, for example, applied the terms "purchase" and
"sale" to convertible securities and to the exchanges of securities generated
by corporate combinations. Controversy which surrounded the treatment of
convertible securities is now moot because of the adoption of Rule 16b-9 by
the Securities and Exchange Commission in 1966, 17 C.F.R. § 240.16b-9
(1975). For discussion of the problems corporate combinations present in
connection with § 16(b), see Gadsby and Treadway, Recent Developments
under Section 16(b) of the Securities Exchange Act of 1934, 17 N.Y.L.F. 687
(1971); Weinstock, Section 16(b) and the Doctrine of Speculative Abuse:
How to Succeed in Being Subjective without Really Trying, 29 Bus. LAW.
1153 (1974); Hemmer, Insider Liability for Short-Swing Profits Pursuant
to Mergers and Related Transactions, 22 VAND L. REV. 1101 (1969); Note,
Stock Exchanges Pursuant to Corporate Consolidation: A Section 16(b)
"Purchase or Sale"?, 117 U. PA. L. Ray. 1034 (1969); 2 L. Loss, SEcuRITiES
TIES REGULATION

REGULATION 1066 et. seq. (2d ed. 1961), 5 L. Loss, SEcuRiTiEs REGULATION

3029 et. seq. (1969).
20. Questions concerning the scope of § 16(b) usually arise in cases
which involve unorthodox (as distinct from the usual purchase or sale for
cash) transactions. See Weinstock, Section 16(b) and the Doctrine of Speculative Abuse: How to Succeed in Being Subjective without Really Trying,
29 Bus. LAw. 1153, 1156-57 (1974).
21. Interestingly, the United States Supreme Court has applied both
theories of interpretation of §16(b). In Reliance Electric Co. v. Emerson
Electric Co., 404 U.S. 418, 422-25 (1972) [hereinafter cited as Reliance], the
Supreme Court implemented the objective theory in its determination of the
scope of § 16(b). However, in the most recent opinions, Foremost-McKesson, Inc. v. Provident Securities Co., 96 S. Ct. 508, 519-21 (1976), and Kern
County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582, 591-604
(1973), the court, without expressly overruling Reliance, applied the pragmatic approach in interpreting § 16 (b).
22. Cases which illustrate the implementation of the objective approach include: Reliance Electric Co. v. Emerson Electric Co., 404 U.S. 418,
422-25 (1972); Heli-Coil Corp. v. Webster, 352 F.2d 156, 165-66 (3d Cir.
1965); Smolowe v. Delendo Corp., 136 F.2d 231, 235-36 (2d Cir. 1943), cert.
denied, 320 U.S. 751 (1943).
23. See note 15.
24. The first sentence of § 16(b), 15 U.S.C. § 78p(b) (1971), provides
in part:
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On the other hand, those advocating the pragmatic approach
argue that section 16(b) is subjective in nature and should apply
to all cases in which short-swing transactions give rise to the possibility of the actual abuse of inside information. 25 The pragmatic
approach allows corporate insiders to escape liability if their transactions, while literally within the terms of section 16(b), do not
reflect the abuse of information accessible to such persons because
of their status within the corporation. 2 6 Thus, the pragmatic
approach may permit immunity from section 16(b) liability in situations where such liability would result under the objective
7
theory.2
WHITING V. DOW CHEMICAL COMPANY
Macauley Whiting, a director of the Dow Chemical Company,
For the purpose of preventing the unfair use of information
which may have been obtained by such beneficial owner, director,
or officer by reason of his relationship to the issuer....
25. Cases which illustrate the development of the pragmatic approach
include: Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S.
582, 591-604 (1973); Gold v. Sloan, 486 F.2d 340, 342-44 (4th Cir. 1973);
Newmark v. RKO General, Inc., 425 F.2d 348, 357 (2d Cir. 1970), cert. denied, 400 U.S. 854 (1970); Petteys v. Butler, 367 F.2d 528, 535-38 (8th Cir.
1966), cert. denied, 385 U.S. 1006 (1967); Blau v. Lamb, 363 F.2d 507, 51820 (2d Cir. 1966), cert. denied, 385 U.S. 1002 (1967); Blau v. Max Factor &
Co., 342 F.2d 304, 307-09 (9th Cir. 1965), cert. denied, 382 U.S. 892 (1965);
Ferraiolo v. Newman, 259 F.2d 342, 345-46 (6th Cir. 1958), cert. denied, 359
U.S. 927 (1959); Roberts v. Eaton, 212 F.2d 82, 85-86 (2d Cir. 1954), cert. deied, 348 U.S. 827 (1954).
26. For an example of an insider escaping liability through the implementation of the pragmatic approach, see, e.g., Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582 (1973).
27. However, the pragmatic approach can also be used to extend liability to situations not covered by § 16(b) under the objective theory. For an
example of the pragmatic theory used to extend liability, see, e.g., Blau v.
Lamb, 363 F.2d 507, 519 (2d Cir. 1966), cert. denied, 385 U.S. 1002 (1967).
Mr. Justice Douglas, an advocate of the objective approach, agrees with
the extension of liability to situations not covered by the objective theory;
his opposition to the pragmatic approach centers around its use in situations
where the insider is allowed to escape liability. This view is clearly stated
in Douglas' dissenting opinion in Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582, 605 (1973).
Certainly we cannot allow transactions which present the possibility of abuse but do not fall within the classic conception of a purchase or sale to escape the confines of § 16(b). It is one thing to
interpret the terms 'purchase" and "sale" liberally in order to include those transactions which evidence the evil Congress sought to
eliminate; it is quite another to abandon the bright-line test of § 16
(b) for those transactions which clearly fall within its literal
bounds. Section 16(b), because of the six-month limitation, allows
some to escape who have abused their inside information. It
should not be surprising, given the objective nature of the rule, if
some are caught unwillingly.
Id. at 613.

634
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exercised an option to purchase Dow common stock 21 in December,
1973.29 His wife, Helen Dow Whiting, had sold Dow stock during
September and November of 1973.80
Helen Dow Whiting, a granddaughter of the founder of the
company, had acquired her substantial holdings of Dow securities
by gift and inheritance. 31 Her assets were completely segregated
from her husband's estate, but the same financial advisors managed
the Whitings' separate accounts.8 2 Although Whiting contributed
virtually his entire salary toward family expenses, the income from
Mrs. Whiting's separate estate maintained the family's expensive
standard of living.33
Since January, 1966, Whiting had regularly reported his wife's
Dow stock as directly owned by him in the Form 3 and 4 reports 34
which section 16(a) 3 requires each officer, director and ten per
cent beneficial owner to file with the Securities and Exchange Commission. Although aware that he could disclaim ownership 6 under
SEC Rule 16a-3,37 Whiting did not do so.
Mrs. Whiting sold Dow stock as part of a long-term investment
plan formed by the Whitings and their financial advisor. 38 The
financial consultant advised Whiting to exercise his stock option
28. The common stock of Dow is an equity security registered on a national securities exchange and therefore is subject to the liability provisions
of § 16(b). Securities Exchange Act § 12, 15 U.S.C. § 781 (1971). It is not
an exempted security within the meaning of Securities Exchange Act § 3 (a)
(12), 15 U.S.C. § 78c (a)(12) (1971).
29. Whiting at 682.
30. Id.
31. Id.
32. In late 1972, the Whitings retained new investment counselors and
new tax, accounting and estate planning advisors in order to pursue a more
aggressive investment program. Id. at 682-83.
33. Mrs. Whiting's dividend income paid the costs of educating the
Whitings' children, defrayed medical expenses, paid real estate taxes on the
Whitings' property and maintained the family's vacation home. Id. at 682.
34. Id. at 683. A statement of beneficial ownership must be filed on
SEC Exchange Act Form 3. Statements of changes in beneficial ownership
must be filed on SEC Exchange Act Form 4. See SEC Exchange Act Rule
16a-l, 17 C.F.R. § 240.16a-1 (1975).
35. Securities Exchange Act § 16(a), 15 U.S.C. § 78p(a) (1971). For
the text of § 16(a), see note 49.
36. Whiting at 683.
37. Id. SEC Rule 16a-3, 17 C.F.R. § 240.16a-3 (1975), provides:
Any person filing of such statement may expressly declare
therein that the filing of such statement shall not be construed as
an admission that such person is, for the purpose of section 16 of
the act, the beneficial owner of any equity securities covered by
this statement.
38. A series of discussions between the Whitings and their financial
advisor produced the investment plan. Id. at 683-84.
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during 1973 for tax purposes8 9 and to acquire the cash needed to
exercise his option by an intrafamily loan from his wife. Following
this advice, Whiting borrowed $520,000 from his wife and purchased
40
Dow securities.
Thus, while Mrs. Whiting was selling 29,770 shares of Dow
common stock in September and November, 1973, at an average
price of $55-$56 per share, her husbend, a director of Dow, acquired
21,420 shares of Dow stock at the fixed price of $24.3125 per share
41
in December of the same year.
Recognizing that he might have incurred section 16(b) liability
by his exercise of the option within six months of his wife's sales,
Whiting sought a declaratory judgment that he was not accountable
to Dow for any short-swing profit from these transactions. 42 Dow
filed a counterclaim for the profits realized by the Whitings should
the district court find Whiting liable under section 16(b) .4
The district court awarded judgment to Dow on its counterclaim and dismissed Whiting's complaint. 44 The Second Circuit
Court of Appeals affirmed that Whiting beneficially owned his
wife's shares and was therefore chargeable under section 16 (b) with
the profits realized by the sale of her stock. 45
The circuit court recognized that Whiting had reported the
securities held in his wife's name as beneficially owned by him, but
emphasized that the reporting requirements of section 16 (a) are not
46
coextensive with section 16(b) liability.
Rejecting Whiting's argument that a corporate insider must
exercise control over shares sold before he can be found to be their
beneficial owner, 47 the court declared that for purposes of a family
unit, shares may be beneficially owned by one spouse, although
39. The financial advisor suggested that the option be exercised in
1973 due to the possible adverse consequences which would result in 1974
if the proposed concept of minimum taxable income became law. The possible tax difference between the exercise of the option in 1973 instead of
1974 amounted to approximately $245,000. Id. at 684.
40. The $520,000 lent by Mrs. Whiting represented a portion of the proceeds received by her as a result of the sales of her Dow stock. The loan
included a 7% interest provision, but specified no repayment terms. Id. at
684.
41. Id. at 684.
42. Whiting v. Dow Chemical Co., 386 F. Supp. 1130, 1131 (S.D.N.Y.
1974).
43. Id. at 1131.
44. Id. at 1138.
45. Whiting at 689.
46. Id. at 687.
47. Brief for Appellant at 10, Reply Brief for Appellant at 3, Whiting
v. Dow Chemical Co., 353 F.2d 680 (2d Cir. 1975).
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legal title is held by the other, if the ordinary rewards of ownership
48
are used for their joint benefit.
BENEFICIAL OWNERSHIP UNDER SECTION 16
The phrase "such beneficial owner," which appears in the body
of section 16(b), 49 refers to the language of section 16(a)."0 Section 16(a) establishes a system of continuous disclosure 5' of beneficial ownership by officers, directors and ten per cent shareholders
of the issuing corporation in the equity securities of issuers
registered under section 1252 of the 1934 Act.
Although the concept of beneficial ownership is of major
importance to the successful operation of section 16(a), the federal
securities acts do not provide a general definition of the term. The
legislative history of the section similarly fails to provide an exact
definition of beneficial ownership. The legislative history does,
however, indicate that Congress intended to exclude a person having only bare legal title,5 8 and that beneficial ownership is a much
broader concept than equitable ownership. 4
48.
49.

50.

Whiting at 688.
Securities Exchange Act § 16(b), 15 U.S.C. § 78p(b) (1971).

Securities Exchange Act § 16(a), 15 U.S.C. § 78p(a) (1971), pro-

vides:
(a) Every person who is directly or indirectly the beneficial owner
of more than 10 per centum of any class of any equity security
(other than an exempted security) which is registered pursuant to
section 781 of this title, or who is a director or an officer of the issuer of such security, shall file, at the time of the registration of
such security on a national securities exchange or by the effective
date of a registration statement filed pursuant to section 781(g) of
this title, or within ten days after he becomes such beneficial
owner, director, or officer, a statement with the Commission (and,
if such security is registered on a national securities exchange, also
with the exchange) of the amount of all equity securities of such
issuer of which he is the beneficial owner, and within ten days after
the close of each calendar month thereafter, if there has been a
change in such ownership during such month, shall file with the
Commission (and if such security is registered on a national securities exchange, shall also file with the exchange), a statement indicating his ownership at the close of the calendar month and such
changes in his ownership as have occurred during such calendar
month.
51. Id. See also Feldman and Teberg, Beneficial Ownership Under
Section 16 of the Securities Exchange Act of 1934, 17 W. REv. L. Rxv. 1054,
1055 (1966) [hereinafter cited as Feldman & Teberg, Beneficial Ownership]. Beneficial ownership determines who is subject to § 16(a). Id.
52. Securities Exchange Act §12, 15 U.S.C. § 781 (1971).
53. Feldman & Teberg, Beneficial Ownership at 1058.
Section 16(a) in its initial form referred to "every director, officer, or
owner of securities, owning as of record and/or beneficially more than 5 per
centum." H.R. 7852, S. 2693 at 28 (Legislative History, Securities Exchange
Act 1934 No. 10, 11, 1973).
54. Feldman & Teberg, Beneficial Ownership at 1058.
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The essence of beneficial ownership lies in the benefits, as
opposed to the rights, of ownership. 55 Benefits derived from the
securities held in the name of another dictate whether such securities are beneficially owned by a statutory insider. 56
The Securities and Exchange Commission first adopted the
benefits test in 1935, 5 7 and then reaffirmed it in SEC Release No.
7793 published in 1966.58 Release No. 7793 focused primarily upon
the receipt of benefits through the family relationship. The Commission declared that one could be regarded as the beneficial owner
of family members' securities if he receives benefits substantially
equivalent to those of ownership. 59 The release concluded that
The following was testified during the hearings on the Securities Exchange Act, HEARINGS BEFORE THE SENATE COMMITTEE ON BANKING AND
CURRENCY 6556 (Legislative History, Securities Exchange Act 1934 No. 6,

1973):
Senator Carey: "Is 'beneficial owner' the proper term there?"
Mr. Corcoran: "It is the broadest term you can have."
55. Feldman & Teberg, Beneficial Ownership at 1059.

56. An insider need not have the right to vote or the ability to exercise
control over the stock. Id.
57. SEC Exchange Act Release No. 175 (Apr. 16, 1935).
58. SEC Exchange Act Release No. 7793 (Jan. 19, 1966). The reason
that the Securities and Exchange Commission published this release has
been stated as follows:
Experience over the years has indicated that reports by insiders
commonly omitted information with respect to securities held by a
wife and other family members. The "benefits" test, though broadly stated, contained no description of the benefits of ownership alluded to. It was therefore narrowly construed and the reporting of
securities held in the name of family members was thought by
some to be dependent upon formal agreements between the parties.
When gifts were made by an insider to a member of his family, his
report no longer contained information with respect to such securities. Yet indications have been received from time to time, particularly through proxy statements and other reports, that there were
in fact substantial holdings and trading by other family members.
Thus, a gap developed in the reporting requirements for which a
pronouncement appeared to be needed.
Shreve, Beneficial Ownership of Securities Held by Family Members, 22
Bus. LAW. 431, 433-34 (1967).
59. SEC Exchange Act Release No. 7793 (Jan. 19, 1966) provides:
The Securities and Exchange Commission is publishing this release to restate and clarify the meaning of "beneficial ownership of
securities" under the securities acts administered by the Commission as such term relates to the beneficial ownership of securities
held in the name of family members.
Although the discussion below relates to the reporting of beneficial ownership of securities under Section 16 (a) of the Securities
Exchange Act of 1934 (Exchange Act), it should be noted that generally the same principles apply to disclosing beneficial ownership
in registration statements, annual reports, proxy statements, applications for registration as a broker-dealer or as an investment adviser, and statements of eligibility and qualification to act as indenture trustee under the securities acts where such disclosure is
required.
Section 16 (a) of the Exchange Act requires every person own-
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in general, a person is considered the beneficial owner of equity
securities held in the name of a spouse or minor child, and that
ing beneficially, directly or indirectly, more than 10% of a class of
equity security registered on a national securities exchange or registered pursuant to new Section 12(g) of the Act, or who is a director or an officer of the issuer of such security, to file an initial
report disclosing the amount of each class of the issuer's equity securities, whether or not registered, which are beneficially owned by
such person at the time the issuer's securities become registered, or
at the time a person.becomes such a director, officer or beneficial
owner after registration. Thereafter, each such person must report
any change in his beneficial ownership of the issuer's equity securities within 10 days after the end of each calendar month during
which any change occurs. Persons required to file reports under
Section 16 (a) are also subject to Section 16 (b) and (c) of the Act.
Thus, the determination of whether a person is the beneficial
owner of securities held in the name of his spouse, minor children
or other relatives is significant in deciding whether such securities
should be included in the reports filed by officers, directors and
beneficial owners pursuant to Section 16(a). It is also significant
in determining whether a person is subject to Section 16 as the
beneficial owner of more than 10% of a class of registered equity
security.
Generally a person is regarded as the beneficial owner of securities held in the name of his or her spouse and their minor children. Absent special circumstances such relationship ordinarily results in such person obtaining benefits substantially equivalent to
ownership, e.g., application of the income derived from such securities to maintain a common home, to meet expenses which such person otherwise would meet from other sources, or the ability to exercise a controlling influence over the purchase, sale, or voting of
such securities. Accordingly, a person ordinarily should include in
his reports filed pursuant to Section 16(a) securities held in the
name of a spouse or minor children as being beneficially owned by
him.
A person also may be regarded as the beneficial owner of securities held in the name of another person, if by reason of any contract, understanding, relationship, agreement, or other arrangement,
he obtains therefrom benefits substantially equivalent to those of
ownership. Accordingly, where such benefits are present such securities should be reported as being beneficially owned by the reporting person. Moreover, the fact that the person is a relative or
relative of a spouse and sharing the same home as the reporting
person may in itself indicate that the reporting person would obtain
benefits substantially equivalent to those of ownership from securities held in the name of such relative. Thus, absent countervailing
facts, it is expected that securities held by relatives who share the
same home as the reporting person will be reported as being beneficially owned by such person.
A person also is regarded as the beneficial owner of securities
held in the name of a spouse, minor children or other person, even
though he does not obtain therefrom the aforementioned benefits of
ownership, if he can vest or revest title in himself at once, or at
some future time.
In order to determine Section 16(a) obligations to report options and similar rights, and securities held in a trust or other fiduciary capacity, the applicable provisions of the rules and regulations promulgated under Section 16 should be consulted.
The final determination of the existence of beneficial ownership under Section 16 is, of course, a question to be determined in
the light of the facts of the particular case. It should be noted that
although a report includes the holdings of other members of the
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such ownership should ordinarily be disclosed in an insider's section
16(a) reports.6 0
Release No. 7793 recognized, however, that circumstances arise
when no benefits inure to the reporting person although securities
are owned by family members. 61 The Commission indicated that
in such instances the reporting person could elect the privilege
granted by the SEC regulations 62 and disclaim that the section 16(a)
report is an admission of beneficial ownership of securities.
The Commmission published SEC Release No. 782468 within a
month of Release No. 7793, in order to clarify the position taken
in the earlier release with respect to beneficial ownership of securities held in the name of family members. The later release stated
that section 16(a) disclosure of beneficial ownership was not conclusive of beneficial ownership in section 16(b) actions. The
Commission declared that a finding of beneficial ownership for
section 16(b) purposes should be determined by the facts of each
64
particular case.

APPLICATION OF THE BENEFITS TEST
The court in Whiting appeared to apply the benefits test as
set forth in Release No. 7793.65

The court based its decision on

the crucial finding that the ordinary rewards of ownership of his
family of the person filing reports, a person may avail himself of
the privilege granted by Rule 16a-3 and disclaim that such report
is an admission of beneficial ownership of any securities included
in the report.
If special circumstances exist indicating that a person is not the
beneficial owner of securities held in the name of members of his
family, e.g., the person is divorced or legally separated from his
spouse and does not receive any benefits of ownership from the securities held by such spouse-or if he wishes advice as to whether
he should report securities held by family members as being beneficially owned-he may write to the Securities and Exchange Commission, Washington, D.C., 20549, setting forth the relevant facts involved and request from the staff of the Commission an expression
of opinion with respect to whether such securities should be reported as being beneficially owned.

60. Id.

61. In a marriage, for example, the enjoyment of the benefits derived

from the securities owned by one spouse by the other spouse is ordinarily
the direct result of the affection and respect normal to the marital relationship. It follows that any circumstances which indicate an absence of a normal relationship, i.e. legal separation or divorce, may be considered to be
important factors in a determination of whether such benefits exist. Id.
62. SEC Rule 16a-3, 17 C.F.R. § 240.16a-3 (1975). See note 37.
63. SEC Exchange Act Release No. 7824 (Feb. 14, 1966).

64. Id.
65. Whiting at 685-86. See also SEC Exchange Act Release No. 7793

(Jan. 19, 1966). See note 58.

CREIGHTON LAW REVIEW

[Vol. 9

wife's securities inured to Whiting.6 6 The court indicated that
Whiting would not be considered the beneficial owner of his wife's
shares if her stock had not contributed in any way to his wellbeing. 67 However, in view of Mrs. Whiting's contribution to family
expenses with the income derived from her Dow stock, Whiting
received many of the benefits of ownership usually enjoyed by the
holder of legal title to equity securities. 68
Whiting argued that the control, rather than the benefits test
should be applied in order to determine whether he beneficially
owned his wife's shares. He contended that because he did not control his wife's securities transactions,6 9 he did not beneficially own
her shares. Whiting cited several cases in support of this position, 70 but these cases clearly contained different factual settings
and were distinguishable from Whiting.
In Blau v. Potter,71 the president and chairman of the board
of Potter Instrument Company sold his own shares of Potter Instrument stock less than six months after his wife made substantial
purchases of Potter stock. A stockholder of Potter Instrument Company, relying on SEC Release No. 7793, maintained that the president beneficially owned his wife's shares for purposes of liability
66. Whiting at 688.
While we cannot earmark the proceeds of Mrs. Whiting's par-

ticular sales as going to household and family support, we know
from the findings that the larger part of their joint maintenance

came from her estate, the bulk of it in Dow stock. We also know

Id.

that they engaged in joint estate planning. So that while it is true
that if they ever separated, Mrs. Whiting would take her Dow
shares, it is also true that while they continue to live as a married
couple, there is hardly anything Mrs. Whiting gets out of the ownership that appellant does not share.
67.

Id. at 687 n.l1.

This situation would be outside the § 16 (b) benefi-

cial owner concept because the insider would not benefit from the shares
owned by his spouse. The theory is that the insider will not be as tempted
to abuse his fiduciary relationship if he does not benefit from the shares
owned by his spouse.

68. Id. at 688.
69. Brief for Appellant at 10, Reply Brief for Appellant at 3, Whiting
v. Dow Chemical Co., 523 F.2d 680 (2d Cir. 1975).
70. Mouldings, Inc. v. Potter, 465 F.2d 1101 (5th Cir. 1972), cert. denied, 410 U.S. 929 (1973); Feder v. Martin Marietta Corp., 406 F.2d 260 (2d
Cir. 1969), cert. denied, 396 U.S. 1036 (1970); Blau v. Mission Corp., 212 F.2d
77 (2d Cir. 1954), cert. denied, 347 U.S. 1016 (1954); Blau v. Potter,
[1973 Transfer Binder] CCH Fed. Sec. L. Rep. 94,115 at 94,415 (S.D.N.Y.
1973); Alloys Unlimited, Inc. v. Gilbert, 319 F. Supp. 617 (S.D.N.Y. 1970);
Marquette Cement Mfg. Co. v. Andreas, 239 F. Supp. 962 (S.D.N.Y. 1965);
Truncale v. Blumberg, 80 F. Supp. 387 (S.D.N.Y. 1948). Brief for Appellant at 13.
71. [1973 Transfer Binder] CCH Fed. Sec. L. Rep.
94,115 at 94,475
(S.D.N.Y. 1973).
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under section 16(b).72 However, the shareholder failed to submit
any proof demonstrating beneficial ownership.73 The insider's trial
presentation, on the other hand, clearly showed that his wife maintained her own brokerage account and conducted trading activities
without her husband's counsel.74 More importantly, the record
reflected that none of the wife's assets contributed toward household expenses or mingled with her husband's funds in any way.7 5
The district court held that the insider lacked beneficial ownership because the facts clearly indicated that no benefit had inured
to him as a result of his wife's purchase of the Potter stock. 76 The
complete absence of benefits to the husband, not the lack of control
on his part over his wife's transactions, governed the decision in
Blau v. Potter.
In Marquette Cement Mfg. Co. v. Andreas,77 the issuer claimed
that an insider had realized profit under section 16(b) as a result

of short-swing transactions by a number of family trusts. The
court imposed liability for transactions by the trust of which the
insider was the beneficiary, but none for transactions by the trust
78
of which his wife was the beneficiary.
The facts of Marquette differed from Whiting in that the
parties in Marquette separated before the questioned transactions
took place and divorced shortly thereafter.7 9 The ordinary benefits which might inure to a spouse in a marital relationship were
80
absent in Marquette.
Other cases cited by Whiting to support his argument that
without his control over Mrs. Whiting's separate estate, section
72.
73.
74.
75.
76.

Id. at 94,476-77.
Id. at 94,477.
Id.
Id.
Id. at 94,778.
Thus, the uncontroverted testimony in this case clearly establishes that no benefit has inured to Mr. Potter from the securities
purchased by his wife. Under these circumstances, I decline to attribute those purchases to him.
Id.
77.

239 F. Supp. 962 (S.D.N.Y. 1965) [hereinafter cited as Marquette].

78. Id. at 966-67.
79. Id. at 967.
80. Marquette illustrated how an abnormal marital relationship, i.e.,
separation and eventual divorce, can affect the beneficial owner concept.
The benefits which would ordinarily be realized by a husband when his
wife profits from a transaction are not realized when the parties are separated or divorced. The Whiting court distinguished Marquette because the
wife in Marquette had "recognizably different interests" from the insider.
Whiting at 684 n.6.
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16(b) liability should not attach, involve transactions outside of the
family context.
In Mouldings, Inc. v. Potter,8 1 Potter, an officer and director
of Mouldings, diverted the proceeds from sales of Mouldings stock
to his business associates, friends and relatives.8 2 The Fifth
Circuit Court of Appeals indicated that Potter must account to
Mouldings under section 16(b). The Mouldings court attributed the
original sale and subsequent purchases to the insider, not to his
8
designees, because he controlled the transactions.
Feder v. Martin Marietta Corp.8 4 involved a recovery on
behalf of Sperry Rand from the Martin Marietta Corporation. Section 16(b) liability resulted from Martin Marietta's purchases and
sales of Sperry Rand stock during a period in which the chief
executive of Martin Marietta held a position on the Sperry Rand
Board of Directors.8 5 The Second Circuit Court of Appeals ruled
that the chief executive's position as an insider could be attributed
to Martin Marietta because he was Martin Marietta's "deputy" on
the Sperry Rand board. 88
In Blau v. Mission Corp.,8 7 a Mission Corporation subsidiary
owned more than ten per cent of the total shares of another corporation. The Second Circuit attributed those shares held in the
name of the subsidiary to Mission by virtue of Mission's absolute
control over the subsidiary corporation. 8
Truncale v. Blumberg 9 involved a gift of stock warrants by
a corporate officer to charitable organizations. The district court
for the Southern District of New York declared that the plaintiff
had not established liability for short-swing profits because he had
not shown that the donee had acted as his alter ego.9 0
In Alloys Unlimited, Inc. v. Gilbert,9 ' an officer-director of

a corporation pledged stock held in his name to secure a loan. The
lending bank subsequently advised the insider that it would sell
the stock because too great a concentration of the corporation's
stock was serving as collateral for the loan.9
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.

2

The district court

465 F.2d 1101 (5th Cir. 1972), cert. denied, 410 U.S. 929 (1973).
Id. at 1103.
Id. at 1104-05.
406 F.2d 260 (2d Cir. 1969), cert. denied, 396 U.S. 1036 (1970).
Id. at 263-64.
Id. at 266.
212 F.2d 77 (2d Cir. 1954), cert. denied, 347 U.S. 1016 (1954).
Id. at 80.
80 F. Supp. 387 (S.D.N.Y. 1948).
Id. at 391.
319 F. Supp. 617 (S.D.N.Y. 1970).
Id. at 618.
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for the Southern District of New York attributed to the insider
the sale had been sufficiently within
stock by the bank because
3
9
the insider's control.

In Mouldings, Martin Marietta, Mission, Truncale and Alloys
Unlimited, the decisions centered on the fact that the shares involved in the disputed transfers could be directly attributed to the
insiders by virtue of the control exercised by them over the transactions. Undoubtedly, Whiting would have been accountable to
Dow under section 16(b) if Dow had established that he had controlled his wife's account.9 4 Since such control was not present,
however, the Whiting court had to determine whether other indicia
of the Whitings' relationship were sufficient to bring the transactions under the rule of section 16(b).95 The court focused on the
benefits of ownership which arose from the marital relationship 6
These benefits were sufficient to provide Whiting with a potential
incentive to engage in transactions inconsistent with his fiduciary
9 7

position.

IMPLICATIONS OF WHITING
Although the Whiting court's definition of beneficial ownership
is broader than in the normal equity sense 98 or as used in the law
of trusts, 99 the adoption of the benefits test in Whiting does not
necessarily alter the concept of beneficial ownership in other areas
of the law.
The decision in Whiting must be read in light of the general
purposes of section 16. Section 16 (a) is intended to compel the disclosure of information'"0 which investors may use to evaluate

Id.

Id.

93. Id. at 619.
94. Whiting at 685.
95. Id.
96. Id. at 688.
For purposes if the family unit, shares to which legal title is held
by one spouse may be said to be "beneficially owned" by the other,
the insider, if the ordinary rewards of ownership are used for their
joint benefit. These rewards are generally the dividend income as
well as the capital gains on sale and the power to dispose of the
shares to their children by gift or upon death.
97. Id. at 687.
The theory is that such an insider would be tempted to pass on inside information to the holder of the stock from which he, himself,
"benefits" and thus falls within the class intended by Congress.

98. Id. at 686.
99.

Id. at 688.

100. See text at note 50.
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securities of an issuer' 01 and to act as a deterrent to the misuse
of inside information. 10 2 Section 16(b) implements the goals of
section 16(a) in the specific area of short-swing trading.
The Whiting Court's view of beneficial ownership gives that
concept the flexibility necessary to effect the remedial goals of
section 16. In other areas of the law, however, the concept of beneficial ownership might not require such flexibility.
In view of the importance of beneficial ownership in the structure of section 16, Whiting should have an important impact on
short-swing trading cases. The Whiting court is the first court to
impose liability under section 16(b) through the application of the
benefits test. 1 8
As the benefits test implements the goals of section 16, the test
should extend to cases beyond the family context.10 4 Since traditional concepts of property ownership, 10 5 as opposed to the more
flexible benefits test, do not prevent the breach of an insider's
fiduciary obligation, such traditional concepts should not be employed in determining the scope of beneficial ownership as used in
section 16.106
CONCLUSION
The decision of the United States Court of Appeals for the
Second Circuit to impose insider trading liability in Whiting centered on the beneficial ownership by the insider. Recognizing
101. H. REP. No. 1383, 73d Cong., 2d Sess. 24 (1934). SECURITIES Ex1934 at 24 (Legislative History, Securities Exchange Act

CHANGE BILL OF

1934 No. 5, 1973).
102. Id. at 13.
It is hoped ... that the publicity features of the bill will tend to
bring these practices into disrepute and encourage the voluntary
maintenance of proper fiduciary standards by those in control of
large corporate enterprises....

Id.

103. Blau v. Potter [1973 Transfer Binder] CCH Fed. Sec. L. Rep.
94,115 at 94,415 (S.D.N.Y. 1973), applied the benefits test, but the court did
not find § 16 (b) liability. See text at notes 70-74.
104. For an argument maintaining that some of the criteria in SEC Release No. 7793 should extend beyond the family context, see Feldman
& Teberg, Beneficial Ownership at 1070-74.
The benefits test, however, will not change the status of situations specifically exempted from the reporting requirements of § 16 (a), see, e.g., SEC
Exchange Act Rule 16a-8, 17 C.F.R. § 240.16a-8 (1975), although the exemptions seem inconsistent with the benefits test.
105. The concepts referred to in the text are those which developed in
the context of resolving adverse claims to the same property. Feldman
& Teberg, Beneficial Ownership at 1096.

106. Id.
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645

that the fulfillment of section 16(a) filing requirements was not
dispositive of the question of beneficial ownership for purposes of
section 16(b) liability, the court decided that the insider beneficially owned his wife's securities because of the benefits he received from his wife's stock. Although Whiting dealt only with
imputed ownership of a spouse's separate assets because of the marital relationship, the court's adoption of the benefits test could extend to all section 16(b) short-swing trading cases which impose
liability for possible abuse of inside information.
Thomas H. Dahlk -'77
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