
ADMINISTRATIVE LAW

SUPREME COURT REVIEW

During the past year the Nebraska Supreme Court considered
several issues in the area of administrative law. Most of these deci-
sions did little to alter existing Nebraska law. The court did,
however, elaborate on the proper application of the phrase "arbi-
trary and capricious" as it applies to the responsibility of various
state agencies in creating their respective rules and orders.

ARBITRARY AND UNREASONABLE

In Nebraska Railroads of Omaha v. Nebco, Inc.,' the Nebraska
Supreme Court affirmed a Public Service Commission order author-
izing an identical rate increase for intrastate railway traffic as had
been authorized by the Interstate Commerce Commission for inter-
state traffic.2 The protestants argued that the Commission's order
was arbitrary and unreasonable because there was not substantial
evidence on the record to justify such an increase.3

In discussing the scope of judicial review,4 the court concluded
that "the only questions to be determined are whether the Com-
mission acted within the scope of its authority and whether the
order complained of is reasonable and not arbitrarily made."'5

Following earlier case law, the court held that if adequate evidence
supported the Commission's findings, it could not interfere. 6 The

1. 194 Neb. 322, 231 N.W.2d 505 (1975).
2. Id.
3. 194 Neb. at 328, 231 N.W.2d at 509. There was no evidence as to

the cost or expenses of operating intrastate railway traffic in Nebraska. In
addition, most of the figures presented to the Commission were rough esti-
mates and calculations. Id.

4. The court stressed that it lacked the same expertise possessed by
the Commission. Quoting Utilities Comm'n v. Chapion Papers, Inc., 259
N.C. 449, 130 S.E.2d 890 (1963) the court stated:

It is an agency composed of men of special knowledge, observa-
tion, and experience in their field, and it has at hand a staff trained
for this type of work. And the law imposes on it, not us [the
court], the duty to fix rates.

194 Neb. at 329, 231 N.W.2d at 509. See also United Mineral Prods. Co.
v. Nebraska R.R., 175 Neb. 285, 121 N.W.2d 492 (1963).

5. 194 Neb. at 329, 231 N.W.2d at 509.
6. Id. at 330, 231 N.W.2d at 510. See, e.g., Robinson v. National

Trailer Convoy, Inc., 188 Neb. 474, 197 N.W.2d 033 (1972).
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court stated, "it is only where the findings of the Commission are
against all the evidence that this court may hold the Commission's
findings are arbitrary and capricious."' 7

In the case at bar, the court noted that evidence of existing
rates as established by the Interstate Commerce Commission had
been examined by the Commission." This, the court held, was
prima facie evidence of the reasonableness of those rates imposed
by the Public Service Commission for similar services performed
in intrastate traffic. Therefore, the burden fell upon the protes-
tants to demonstrate the arbitrariness and unreasonableness of the
Commission's order.9 This they failed to do.

In J K & J, Inc. v. Nebraska Liquor Control Commission1 ° the
Nebraska Supreme Court, ruling against the Liquor Control Com-
mission, stated that the Commission's action was arbitrary and
unreasonable. In J K & J an individual had applied to the
Commission for a liquor license. The applicant, from evidence
offered, appeared to be fully eligible and qualified to receive such
a license. The chief enforcement officer of the Commission, without
stating any reasons, filed an objection"- to the issuance of the
license. The Commission, relying on its rulemaking powers, subse-
quently denied the application. 1 2

The court did not challenge the authority of the Commission
to promulgate policy decisions as to the number of licenses to be
awarded. 13  However, the court found a distinction between the
power of policymaking before individual rights are affected and
policymaking that affects individual rights presently at issue. In
the latter situation the Commission not only must provide adequate
notice to the parties involved, but also must specify the relevant
issues being litigated. 14 It is not sufficient to simply state whether

7. 194 Neb. at 330, 231 N.W.2d at 510.
8. Id. at 336, 231 N.W.2d at 513.
9. Id.

10. 194 Neb. 413, 231 N.W.2d 694 (1975) [hereinafter cited as J K & J].
11. NEB. REV. STAT. § 53-133(1) (C) (Reissue 1974).
12. 194 Neb. at 414-15, 231 N.W.2d at 696.
13. Id. at 419, 231 N.W.2d at 699. See Allen v. Nebraska Liquor Con-

trol Comm'n, 179 Neb. 767, 140 N.W.2d 413 (1966). In Allen the court held
that it was proper for the Commission to limit the number of licenses to
be granted. Furthermore, if there was a previously established policy lim-
iting the number of licenses, then the burden was upon the applicant to
show that such policy was arbitrary and unreasonable. 194 Neb. at 420,
231 N.W.2d at 699. See also In re Jugenheimer, 81 Neb. 836, 116 N.W. 966
(1908); In re Application of Jorgensen, 75 Neb. 401, 106 N.W. 462 (1906);
Brockett v. City of Alliance, 65 Neb. 524, 91 N.W. 387 (1902).

14. The court stated:
When the objection was filed [by the chief law enforcer of the
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the license "shall or shall not. . . be granted."' 5

In classifying this action as adjudicative and not legislative in
nature,'6 the court placed a greater burden upon the Commission
by compelling it to supply the applicant with detailed information
as to why his application is being contested. Had this been a legis-
lative issue, no notice would have been required.17 The Commis-
sion's order, therefore, was deemed arbitrary and unreasonable
because the Commission had failed to provide such notice or estab-
lish the existence of a prior policy limiting the number of
licenses."'

In Deyle v. State,' 9 the Department of Roads, after a proper
hearing, had designated the location of a new median break in a
state highway. The protestant offered evidence demonstrating that
the agency had acted arbitrarily and unreasonably in choosing the
location of the break. In upholding the decision of the Department
of Roads, the court stated that:

The evidence as a whole established the decision .. as to
where median breaks would be placed was a matter of
judgment and depended upon the consideration of a num-
ber of factors.20

The court, citing no authority, held that an error in judgment
in granting a particular median break did not constitute an
arbitrary and unreasonable decision. Although the evidence indi-
cated that the Department had made a bad decision, this in itself
was not sufficient to nullify the order.2'

PUBLIC CONTRACTS

In Zimmerman Electric, Inc. v. Fidelity & Deposit Co., 2 2 the

Commission] to the application and the Commission was required
to set the matter for hearing . . . the matter became a contested
case under the provisions of section 84-901(3), R.S. Supp., 1974.
Section 84-913, R.R.S. 1943, provides . . . that not only must there
be an opportunity for hearing, but the notice shall state the time,
place, and issues involved . . . . Opportunity shall be afforded all
parties to present evidence and argument with respect thereto.

194 Neb. at 417, 231 N.W.2d at 697-98.
15. Id. at 418, 231 N.W.2d 'at 698.
16. Id. at 421, 231 N.W.2d at 699-700. See generally DAvis, ADmIN-

ISTRATIVE LAW § 15.03 (3rd ed. 1972).
17. 194 Neb. at 421, 231 N.W.2d at 699.
18. Id. at 417, 231 N.W.2d at 697-98. The court held that failure to

give proper notice to the applicant would not allow the applicant to ade-
quately respond to the Commission's charges. Therefore the Commission
could not have sufficient evidence and its decision must be considered arbi-
trary and unreasonable.

19. 194 Neb. 36, 229 N.W.2d 565 (1975).
20. Id. at 40, 229 N.W.2d at 568.
21. Id.
22. 194 Neb. 248, 231 N.W.2d 342 (1975).
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Supreme Court of Nebraska held that the term "final settlement"
should be defined as a determination by a proper agency authority
that a public contract has been fully completed..2 3 In Zimmerman
the plaintiff, having furnished electrical materials to a contractor,
brought an action for payment on a contractor's bond within one
year of total completion of the project, but more than one year
after substantial completion of the project. 24 The lower court dis-
missed the action, stating that substantial performance was suffici-
ent to toll the statute of limitations, and therefore the statute had
run.2 5  The Nebraska statute requires that such an action be
brought within one year after the date of final settlement of the
principal contract.26

The court, stating that the Nebraska statute was patterned
after a similar federal statute,27 examined federal case law in order
to determine what was meant by "final settlement. ' 28  The court
concluded that the contract must be completed, and final approval
must be given by the proper authority before the statute of limita-
tion will begin to run. Substantial performance is not sufficient. 29

In an earlier decision the court determined that a final settle-
ment had been achieved despite the fact that the contract had not
been entirely completed. 30  Instead of reversing that decision, the
court decided to distinguish the two cases on the facts. In
Zimmerman the proper authority did not give his final approval

23. Id. at 251, 231 N.W.2d at 345.
24. The action was commenced on April 8, 1974. The architect had

the authority to declare the contract complete. On August 21, 1972, he de-
clared the project substantially complete. On November 1, 1972, he de-
clared the project complete except for minor repairs. Finally, on April 17,
1973, he certified that contract as being complete. 194 Neb. at 249, 231
N.W.2d at 344.

25. Id.
26. NEB. REV. STAT. § 52-118.02 (Reissue 1974).
27. 194 Neb. at 249, 231 N.W.2d at 344. See 40 U.S.C. § 270 (1935),

40 U.S.C.A. § 270 (a) (1970) for federal statutes upon which NEB. REV. STAT.
§ 52-118.02 (Reissue 1974) is patterned.

28. 194 Neb. at 250, 231 N.W.2d at 344. The court, quoting from R.P.
Farnsworth & Co., Inc. v. Electrical Supply Co., 112 F.2d 150 (5th Cir. 1940)
stated:

So long as the United States contends that the contractor must do
something more and is holding back an amount, large or small, to
secure full performance, there is no final settlement of the contract.

194 Neb. at 251, 231 N.W.2d at 345. See also United States Cas. Co. v. Dis-
trict of Columbia, 107 F.2d 652 (D.C. Cir. 1939); United States v. Arthur
Storm Co., 101 F.2d 524 (6th Cir. 1939).

29. 194 Neb. at 251-52, 231 N.W.2d at 345.
30. Westinghouse Elec. Sup. Co. v. Brookley, 176 Neb. 807, 127 N.W.2d

465 (1964).
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until the project was entirely completed.3 1 However, in the earlier
decision, the engineer in charge executed final closeout documents
prior to the completion of the contract 2 It is difficult to rational-
ize this distinction. It would appear that the earlier decision has,
for all practical purposes, been overruled.

PROCEDURE

In Tri-City Beer Co. v. Nebraska Liquor Control Commission,33

the Nebraska Supreme Court permitted a prior written statement
of a witness not a party to the action to be admitted at an adminis-
trative hearing for purposes of impeachment. 34 The court, relying
on two earlier decisions, '5 held that as long as the statement was
used to contradict a statement made in front of the agency, and
was not introduced as substantive evidence, the statement would
be admitted.

36

The Nebraska Supreme Court in Durousseau v. Nebraska State
Racing Commission3 7 reaffirmed the authority of an agency to take
judicial notice of "general, technical, or scientific facts within its
specialized knowledge, and may utilize its experience, technical
competence, and specialized knowledge in the evaluation of the evi-
dence presented to it."'3 8 In Durousseau, the Commission took judi-
cial notice of the fact that the electrical instrument discovered in
the jockey's possession was a device designed to stimulate his
horse.

39

LEGISLATION

PROFESSIONAL AND OCCUPATIONAL HEALTH PRACTITIONERS

The Public Health and Welfare Committee of the Unicameral
introduced legislation designed to delineate sanctions which may
be imposed upon practitioners, licensed under the authority of the

31. 194 Neb. at 251, 231 N.W.2d at 345.
32. Id.
33. 195 Neb. 278, 237 N.W.2d 852 (1975).
34. Id. at 279-80, 237 N.W.2d at 852.
35. See Schluter v. State, 153 Neb. 317, 44 N.W.2d 588 (1950); Mantell

v. State, 141 Neb. 15, 2 N.W.2d 586 (1942).
36. 195 Neb. at 281, 237 N.W.2d at 854.
37. 194 Neb. 288, 231 N.W.2d 566 (1975).
38. Id. at 294, 231 N.W.2d at 570. See also NEB. REv. STAT. § 84-914(5)

(Reissue 1971).
39. 194 Neb. at 294, 231 N.W.2d at 570.
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Director of Health, for unacceptable practice or personal conduct.,
The legislation, as enacted, expands the number of punishable
offenses, 2 provides for administrative discretion in establishing the
severity of the sanction to be imposed for an offense,; and revises
review4 and reinstatement 5 procedures to be followed by appropri-
ate examining boards and the director of health in instances when
an offense has been alleged or proven. Procedures to restrict the
practice of licensees and deny licenses to applicants adjudged to
be incompetent by reason of physical or mental illness, disability,
or deterioration are also included in the legislation.6 A new statu-
tory section included in the bill provides that professional or occu-
pational relicensure may be made conditional upon the completion
of prescribed continuing education requirements.7

PRISONS

In direct response to the United States Supreme Court's opinion
in Wolff v. McDonnell s the Unicameral enacted L.B. 275.9 The
act represents in part a codification of Wolff as to the minimum
requirements of procedural due process to be accorded prisoners
in disciplinary hearings where "serious penalties" may be im-
posed.'0 The act goes further, however, and imposes procedural
requirements upon the disciplinary process for all disciplinary
action taken."

The Wolff decision pervades those portions of the act contain-
ing the parameters within which serious disciplinary hearings must
be conducted.1 2  The act requires that advance written notice of

1. L.B. 877, [1976] Laws of Neb. 678-91.
2. Id. § 1, at 678-80.
3. Id. §§ 1-4, 6, 7, at 678-83.
4. Id. §§ 3, 5-7, 9-13, at 680, 682-85.
5. Id. §§ 9-13, at 683-85.
6. Id. §§ 17-23, at 688-90.
7. Id. §§ 14, 15, at 685-87.
8. 418 U.S. 539 (1974) [hereinafter referred to as Wolff].
9. L.B. 275, [1976] Laws of Neb. 99.

10. "Serious penalties" in the text refers to disciplinary action such
as loss of good time credit, imposition of isolation, changes in work assign-
ments, etc. Cf. Wolff, 418 U.S. at 547.

11. L.B. 275, § 5, [1976] Laws of Neb. 100. In Wolff the Court left
unanswered the procedural due process requirements necessary when the
imposition of lesser penalties, such as loss of privileges, are imposed. 418
U.S. at 571-72, n.19. The Court still has not addressed the issue, see Baxter
v. Palmigiano, 96 S. Ct. 1551, 1560 (1976), but the Unicameral apparently
has.

12. 418 U.S. at 563-72. L. B. 275, § 14(3), [1976] Laws of Neb. 102
entitles any person charged to a hearing.
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the alleged violation be given at least 24 hours prior to a hearing.13

If disciplinary action is imposed, the act requires that the prisoner
be given a written statement of the evidence relied upon and the
reasons for the action taken. 14  While the Wolff Court declared
the above to be unqualified rights, the act also contains due process
rights which the Court categorized as qualified rights, e.g., inmate
allowed to call witnesses, present documentory evidence, etc.15

Finally, the act contains provisions not discussed in Wolff, e.g., the
impartiality of the review board, but consistent with its tenor.'6

But L.B. 275 is not a mere codification of Wolff. The act's due
process provisions apply to all disciplinary actions, not just those
involving serious penalties.' 7  The act requires that rules and
regulations promulgated by the Department of Correctional Ser-
vices be posted, and that committed persons be informed of the
rules and policies, including grievance procedures.' The act pro-
hibits corporal punishment and disciplinary restrictions on diet, and
also restricts disciplinary action involving other privileges, e.g.,
mail, clothing, showers, etc.'9

The act also requires that any reviews of disciplinary action
be conducted according to the act's provisions. 20  Those provisions
include 1) the creation of administrative review boards,21 2)
restrictions on membership of those boards,22 3) preservation of a
record of the grievance and any decision made,23 and 4) a require-
ment that prisoners be allowed to communicate grievances directly
to an "outside authority.' 24 Finally, the act requires that a writ-

13. L.B. 275, § 14(2), [1976] Laws of Neb. 101-02.
14. Id. § 14(5), at 102.
15. Cf. 418 U.S. at 566-67. L.B. 275, § 14(4), [1976] Laws of Neb. 102.

The act allows witnesses called by the review board to be examined by
the person charged, and also allows a person charged to be given an ade-
quate opportunity to prepare a defense, including assistance of fellow pris-
oners. Id. § 14(4), (7), at 102.

16. Id. § 14(1), (6), at 101, 102.
17. The Wolff court did not reach the requirements associated with the

imposition of lesser penalties, i.e., loss of privileges. 418 U.S. at 571-72, n.19.
The question remains unanswered. See Baxter v. Palmigiano, 96 S. Ct. 1551,
1560 (1976).

18. L.B. 275, §§ 4, 10, [1976] Laws of Neb. 100, 101.
19. Id. § 6, at 100. The act also contains time restrictions on solitary

confinement. Id.
20. Id. § 7, at 100.
21. Id.
22. Id.
23. Id. § 8, at 101.
24. Id. § 9, at 101. "Outsider" means the Director of Correctional

Services, any person designated by the Director outside the institution or
facility, or the office of Public Counsel. Id.
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ten report of any infraction must be filed within 72 hours of the
occurrence or its discovery 2 5 and that disciplinary hearings be
commenced within no later than eight calendar days after the
alleged infraction occurs or it is discovered. 2

G

SCHOOLS

L.B. 50327 is an important enactment relating to the power

of a local school board to suspend elementary and secondary
school children from attending school. The purpose of the act
is to "assure the protection of all elementary and secondary school
students' constitutional right to due process and fundamental
fairness .... 2s By setting forth procedures which must be
followed in order to effectuate a suspension, the purpose of the act
may be attained.

In setting forth conditions under which suspension is a proper

penalty, the act distinguishes between a long term suspension and
a short term suspension. A short term suspension, five days or
less, is warranted if a student contracts a "dangerous communicable
disease, '

1
2 9 or "conducts himself in a manner which presents a

"clear threat to the physical safety of himself or others. °30 Long
term suspension, more than five days, is justified if the 'student
is a threat to the safety of other persons or school property.31

25. Id. § 12, at 101.
26. Id. § 13, at 101.
27. L.B. 503, [1976] Laws of Neb. 202.
28. Id. § 1, at 202.
29. Id. § 8(a), at 204.
30. Id. § 8(b), at 204.
31. Id. § 11 (1)-(8), at 205-06. The conditions set forth are as follows:
(1) Use of violence, force, coercion, threat, intimidation, or similar
conduct in a manner that constitutes a substantial interference with
school purposes;
(2) Willfully causing or attempting to cause substantial damage
to private or school property, stealing or attempting to steal private
or school property of substantial value, or repeated damage or theft
involving private or school property of small value;
(3) Causing or attempting to cause physical injury to a school
employee or to any student. Physical injury caused by accident,
self-defense, or other action undertaken on the reasonable belief
that it was necessary to protect some other person shall not consti-
tute a violation of this subdivision;
(4) Threatening or intimidating any student for the purpose of,
or with the intent of, obtaining money or anything of value from
such student;
(5) Knowingly possessing, handling, or transmitting any object or
material that is ordinarily or generally considered a weapon;
(6) Engaging in the unlawful possession, selling, dispensing, or
use of a controlled substance or alcoholic liquor;
(7) Engaging in any other activity forbidden by the laws of the

19761
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Once the conditions for suspension are present, the school board
must follow comprehensive procedural guidelines in order to effec-
tuate the suspension . 2 Notice of a hearing which sets forth the
reasons for suspension must be provided to both the student and
the student's parents..3 3  At the hearing, the student may testify
or choose not to testify. '

1
4  If the student chooses not to testify,

the student "shall not be threatened with punishment . . . for
refusal to testify. '35

If the student is suspended by a ruling of the hearing board,
a review is possible.36 The school superintendent will examine the
findings and recommendations of the hearing examiners and formu-
late an opinion. 7  However, the final determination must rely
solely upon the evidence presented at the hearing.38 Once a final
decision is made, that order may then be reviewed by the district
court of the county where the action is taken.39

State of Nebraska which activity constitutes a danger to other stu-
dents or interferes with school purposes; or
(8) A repeated violation of any rules validly established pursuant
to section 7 of this act if such violations constitute a substantial
interference with school purposes.

Id.
32. Id. §§ 12-35, at 206-13.
33. Id. § 12(1), at 206.
34. Id. § 19, at 209.
35. Id.
36. Id. § 26(1)-(3), at 210.
37. Id.
38. Id. § 26(3), at 210.
39. Id. § 33(1), at 212.
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