
COMMERCIAL LAW

SUPREME COURT REVIEW

CONTRACTS

During the survey period, the Nebraska Supreme Court decid-
ed many cases involving the application of general contract princi-
ples to specific factual situations. While none of these cases were
of first impression, the three decisions surveyed below provided
significant discussions concerning the defense of commercial frus-
tration, the quasi-contract theory of liability, and the measure of
damages in situations where there has been an improper restoration
of land.

Commercial Frustration

University Products of Nebraska, Inc. v. Jensen' concerned the
defense of commercial frustration raised by the defendant in an
action to recover the amount due pursuant to a contract for the sale
of a business.2  The sale contract included an assignment of a
franchise which subsequently became worthless due to the bank-
ruptcy of the franchisor s In an action by the seller to collect the
contract price, the buyer contended that the bankruptcy of the
franchisor constituted an intervening circumstance rendering it
difficult or impossible to perform the contract, amounting to com-
mercial frustration.4

The Supreme Court of Nebraska held that the demise of the
franchise did not constitute commercial frustration 5 and required
the defendant to substantially comply with the terms of the sale
contract.6 The court determined that the bankruptcy of the fran-
chisor was completely at variance with the usual frustration situa-
tion,7 and stated that the situation in University Products was "akin

1. 194 Neb. 700, 235 N.W.2d 229 (1975).
2. Id. at 701, 235 N.W.2d at 229-30.
3. Id. at 701, 235 N.W.2d at 230.
4. Id. at 701-02, 235 N.W.2d at 230.
5. Id. at 702, 235 N.W.2d at 230. The court implied it was signif-

icant, however, that the sale contract did not provide for the continued ex-
istence of the franchise. Id.

6. Id.
7. Id. The University Products court stated that typical examples of
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to a deal whereby a commercial trucker buys a truck on a time-
payment basis and the truck is stolen or wrecked. '8

Quasi-contract

Haggard Drilling, Inc. v. Greene9 involved an action brought
by the plaintiff drilling company to recover the balance due for the
drilling of irrigation wells. The plaintiff attempted to recover from
the owners of the land on which the wells were drilled,10 arguing
that the owners were liable in quasi-contract based upon unjust
enrichment."

The dispute in Haggard Drilling had its beginnings when the
owners of a ranch (defendants) granted an option to purchase
their ranch.' 2 The option agreement provided that, as considera-
tion for the option, the grantee should, at his own expense, hire the
plaintiff to drill a specified number of irrigation wells.13

commercial frustration were, "where a man contracts to sell a horse and the
horse dies before delivery; or, the owner of a building contracts for repairs
and the building burns down; or, performance is prevented by law, etc."
Id.

8. Id. In regard to the commercial truck hypothetical, the court rea-
soned that although both parties to the contract knew that the truck was
to be used for commercial trucking, the fact that the truck can no longer
be used for that purpose did not release the purchaser from paying the debt
incurred. The court stated that risks such as the destruction of the truck
were assumed by the buyer. Id.

9. 195 Neb. 136, 236 N.W.2d 841 (1975).
10. Id. at 136-37, 236 N.W.2d at 843. The record indicated that the

party who originally contracted with the plaintiff was judgment proof. Id.
at 141, 236 N.W.2d at 845.

11. Id. at 136, 236 N.W.2d at 843. The plaintiff also claimed two other
theories of recovery-express contract and implied contract. Id. The Su-
preme Court of Nebraska summarily affirmed the trial court's holding that
no evidence of a contract, either express or implied, existed between the
plaintiffs and the owners of the ranch on which the wells were drilled. Id.
at 141, 236 N.W.2d at 845.

12. Id. at 137, 236 N.W.2d at 843.
13. Id. The material parts of the option provided:
It is mutually agreed that the consideration for this option shall
be that the Buyers shall, at their own expense, procure to be
drilled, gravel packed and capped in a good and workmanlike man-
ner in keeping with the standards of the area a total of twelve irri-
gation wells: seven of these wells shall be located upon the Sellers
home place and five of these wells shall be located upon the real
estate hereinabove described. It is further agreed that the Buyers
shall make arrangements on the day of execution of this agreement
with Haggard Drilling Company of Imperial, Nebraska, to do this
work and the Buyers shall make all arrangements for the payment
to the driller and shall hold harmless the Sellers from any cost or
loss caused thereby .... In the event the Buyers shall elect to
exercise their option to purchase the hereinabove described real es-
tate under the terms hereinafter set forth, then they shall have
credit for the cost of the seven wells drilled on the Sellers home
place, but they shall have no credit for the five wells drilled on
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Pursuant to the option agreement, the grantee contracted with
the plaintiff to drill the wells, the plaintiff understanding that the
grantee had the sole obligation to pay for the wells. 1 4 After the
drilling commenced, the grantee exercised the option he held to
purchase the ranch and immediately assumed possession.' 5 The
grantee-buyer subsequently defaulted on his contract with the
plaintiff, and the plaintiff initiated the action involved in Haggard
Drilling.

The Supreme Court of Nebraska considered the plaintiff's
quasi-contract theory of recovery de novo. 1' The Haggard Drill-
ing court decided that the benefit received by the owners of the
ranch did not amount to unjust enrichment, 17 holding that al-
though the owners received a benefit by the terms of the option,
benefit alone will not make the owners liable in quasi-contract.' 8

The court stated:
[WIhere a third person benefits from a contract entered
into between two other persons, in the absence of some mis-
leading act by the third person, the mere failure of per-
formance by one of the contracting parties does not give
rise to a right of restitution against the third person.'9

The court in Haggard Drilling concluded that the failure of one
of the contracting parties to be responsible credit risks cannot
be a basis to provide equitable relief absent fraud, misrepresenta-
tion or other wrongful conduct on the part of the owners of the
ranch.

20

Measure -of Damages-Improper Restoration of Land

Stungis v. Union Packing Co. of Omaha, Inc.,21 involved a

the hereinabove described real estate, on the total purchase price.
Id.

14. Id. at 139, 236 N.W.2d at 844. The Haggard Drilling court empha-
sized that there was no understanding between any of the parties that the
sellers (the defendant owners of the ranch) were to pay, underwrite or
guarantee payment for the wells drilled, and that there was no evidence
that the sellers represented to the plaintiff at any time that they would
pay for the drilling of the wells. Id.

15. Id. at 140, 236 N.W.2d at 845.
16. Id. at 141, 236 N.W.2d at 844-45.
17. Id. at 143, :236 N.W.2d at 846. The court noted that although the

defendants received a benefit by the terms of the option, they also had a
change of position in that they gaveup possession of the ranch and were
prevented from exercising all incidents of ownership until after the default.
Id.

18. Id. at 142, 236 N.W.2d at 846.
19. Id.
20. Id. at 143, 236 N.W.2d at 846.
21. 196 Neb. 126, 241 N.W.2d 660 (1976).

1976]
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situation where Union Packing Company breached its express
promise to restore plaintiff's land to its original condition upon
completion of defendant's construction work on land adjacent to
plaintiff's land. In the original petition, plaintiff alleged breach of
contract, stating that as a result of defendant's failure to refill the
excavation with clean and compacted fill, the value of the property
was reduced $20,000.22 During the trial, however, plaintiff did not
introduce evidence with respect to the diminution of value of his
land. Instead, the court permitted the plaintiff, over the objection
of the defendant, to introduce evidence concerning the cost of
repair of the property.23 An expert witness testifying for the
plaintiff estimated the cost of restoring the land to its original
condition would amount to $18,000.24

The plaintiff made a motion before the trial court, at the close
of the evidence, for leave to amend his petition to conform to the
proof presented.25 De! -dant objected generally to the requested
amendment, without specifically stating his grounds. The trial
court granted plaintiff's request for the amendment, and the jury
subsequently found for the plaintiff in the amount of $18,000.26

On appeal, the principal assignment of error involved the trial
court's sustaining of plaintiff's motion to amend his petition to
,conform with the proof on the last day of the trial.2 7  Before
addressing this issue, however, the Supreme Court of Nebraska
first determined the question of the proper measure of damages.
Analogizing the contract in Stungis to a construction contract, the
court concluded that the proper measure of damages was the
reasonable cost of repairs to restore the land to its original condi-
tion.

28

In regard to the trial court's permitting the plaintiff to amend
his petition to conform with the proof adduced during the trial, the
Supreme Court of Nebraska held that such amendment was not
only permitted, but required, in order for the jury to be informed
of the proper measure of damages. 29 Finding that the defendant

22. Id. at 128, 241 N.W.2d at 663.
23. Id.
24. Id.
25. Id. at 129, 241 N.W.2d at 663.
26. Id.
27. Id. at 130, 241 N.W.2d at 663-64.
28. Id. at 131, 241 N.W.2d at 664. The Stungis court noted that it

was important that plaintiff brought his action in this case on the theory
of defendant's breach of contract, and not upon any theory of tort liability.
Id. at 130, 241 N.W.2d at 664.

29. Id. at 132, 241 N.W.2d at 664. The court found the applicable stat-
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was neither surprised nor prejudiced by the amendment, the court
determined that the trial court acted in furtherance of justice in
permitting the amendment.30

In a concurring opinion, however, District Judge Murphy was
unable to agree with the majority's statements regarding the mea-
sure of damages.31 Judge Murphy stated that the plaintiff in
Stungis should be entitled to recover the loss of his bargain, rather
than an amount based on "damages done to. his real estate.13 2

According to Judge Murphy, the proper measure regarding dam-
ages to soil of the nature involved in Stungis is any difference
between the before-and-after values of the damaged real estate. 88

utory provision to be NEB. REv. STAT. § 25-852 (Reissue 1975), which pro-
vides:

The court may, either before or after judgment, in furtherance
of justice, and on such terms as may be proper, amend any plead-
ing, process or proceeding, by adding or striking out the name of
any party or by correcting a mistake in the name of the party, or
a mistake in any other respect, or by inserting other allegations
material to the case, or, when the amendment does not change sub-
stantially the claim or defense, by conforming the pleading or pro-
ceeding to the facts proved. Whenever any proceeding taken by
a party fails to conform, in any respect, to the provisions of this
code, the court may permit the same to be made conformable
thereto by amendment.
30. 196 Neb. at 133, 241 N.W.2d at 665.
31. Id. at 134-35, 241 N.W.2d at 665-66. Judge Murphy stated:

I fear the opinion is subject, at least by reasonable implica-
tion, to extension to fact situations far beyond those here. A meas-
ure of damages based upon the redoing of all that was done is,
I submit, inconsistent with substantial performance doctrines or
theories.

Id. at 135, 241 N.W.2d at 666.
32. Id. at 134-35, 241 N.W.2d at 666.
33. Id. at 134, 241 N.W.2d at 666. Judge Murphy cited the following

cases in support of his view that diminution in value was the proper meas-
ure: Hunt v. Chicago, B. & Q. R.R., 180 Neb. 375, 143 N.W.2d 263 (1966);
Beveridge v. Miller-Binder, Inc., 177 Neb. 734, 131 N.W.2d 155 (1964); Ap-
plegate v. Platte Valley P.P. & Irr. Dist., 136 Neb. 280, 285 N.W. 585 (1939).

Examination of these cases, however, revealed that only Applegate v.
Platte Valley P.P. & Irr. Dist., supported Judge Murphy's proposition as
stated. In Hunt v. Chicago, B. & Q. R.R., the court stated the proper meas-
ure of damages for injuries to real property to be:

The measure of damages for a permanent injury to real prop-
erty is usually the (difference between the) fair value of the prop-
erty immediately before and immediately after the injury. The re-
covery for a temporary injury to real property is measured by the
loss sustained by the owner, and may include the cost of restoration
if less than the difference in value, and the diminution in the value
of the.use and enjoyment or rental value of the property during
the time the injury exists.

180 Neb. at 377, 143 N.W.2d at 265. Judge Murphy did not draw this tempo-
rary-permanent distinction.

In Beveridge v. Miller-Binder, Inc., the court stated:
With regard to the measure of damages, the trial court in-

structed the jury as follows:- "In determining the amount of the
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Judge Murphy did not disagree with the majority's ultimate
conclusion, however, stating that the plaintiff must be considered
to have carried his burden of pleading and proving an appropriate
measure of reasonable damages solely because of the somewhat
peculiar nature of the case and the favorable jury verdict.8 4 Judge
Murphy reasoned that any disparity between the before-and-after
value and the cost of restoration was material to the reasonableness
of the measure of damages.3 5

CORPORATIONS

In Sweeney v. Bridal Fair, Inc., 6 the Nebraska Supreme
Court faced the application of section 21-201637 for the first time.
The controversy in Sweeney arose out of a resolution adopted by
the stockholders of Bridal Fair, Inc., to increase the authorized
capital stock of the corporation and to authorize the issuance of
one thousand shares of additional capital stock.8 The resolution
provided that a stockholder exercising his right to purchase addi-
tional stock must tender payment in cash within thirty days from
the date of the resolution or forfeit all rights thereto, and that the
shares so forfeited would be issued to the majority stockholder.8 9

plaintiff's damages you shall consider the following. 1. The differ-
ence between the actual value of the property at the time of pur-
chase and the value the property would have had if it was as rep-
resented; and, 2. The cost of excavating and refilling the excava-
tion. This is the correct measure of damages."

177 Neb. at 737, 131 N.W.2d at 158. Furthermore, Beveridge v. Miller-
Binder, Inc., involved an action for fraud, deceit, and misrepresentation, not
an action to recover damages for injury to real estate as in Stungis.

34. 196 Neb. at 135, 241 N.W.2d at 666.
35. Id.
36. 195 Neb. 166, 237 N.W.2d 138 (1976).
37. NEB. REV. STAT. § 21-2016 (Reissue 1974). Section 21-2016 provides

in pertinent part:
Unless otherwise provided in the subscription agreement, sub-

scriptions for shares, whether made before or after the organization
of a corporation, shall be paid in full at such time, or in such in-
stallments and at such times, as shall be determined by the board
of directors .... In case of default in the payment of any install-
ment or call when such payment is due, the corporation may pro-
ceed to collect the amount due in the same manner as any debt
due the corporation. The by-laws may prescribe other penalties
for failure to pay installments or calls that may become due, but
no penalty working a forfeiture of a subscription, or of the amounts
paid thereon, shall be declared as against any subscriber unless the
amount due thereon shall remain unpaid for a period of twenty
days after written demand has been made therefor.
38. 195 Neb. at 167, 237 N.W.2d at 139.
39. Id. at 167-68, 237 N.W.2d at 139. At the time the shareholders

adopted the resolution, the plaintiff owned 20 shares, Don W. Burden owned
55 shares, and the remaining stockholders owned 10 or less shares each. Id.
at 168, 237 N.W.2d at 139.
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On the day the thirty-day period specified in the resolution
expired, the plaintiff submitted written acceptance of the offer
together with payment in full. 40  Don W. Burden submitted writ-
ten acceptance within the thirty-day time limit, but failed to tender
payment until the day following the expiration of the specified
period.

41

The plaintiff sought declaratory judgment to determine the
rights of the parties. The trial court found that Burden was the
"majority stockholder" and therefore entitled to purchase the
shares forfeited by stockholders who had failed to comply with the
terms of the resolution.42

The plaintiff appealed, arguing that since Burden failed to
tender payment within the thirty-day period, he forfeited his right
to purchase the additional shares offered to him, and the plaintiff
therefore became the majority stockholder.43 Burden, on the other
hand, maintained that such a forfeiture after written acceptance of
the offer to purchase additional shares would violate section 21-
2016.4 4 Section 21-2016 provides that no penalty working a forfei-
ture of a subscription to shares may be declared unless a written de-
mand has been made for the amount due, and such amount
remains unpaid for a period of twenty days after the demand.45

The Sweeney court found that Burden's acceptance of the
offer to purchase additional shares constituted a subscription agree-
ment,46 and held that the provision in the resolution relating to the
forfeiture of the rights of a stockholder who had accepted the offer
to purchase the additional shares, but had not tendered payment,
violated section 21-2016. 47 The court concluded that Burden was

40. Id. at 168, 237 N.W.2d at 139.
41. Id.
42. Id.
43. Id. at 169, 237 N.W.2d at 140. The plaintiff contended that the ma-

jority stockholder should be determined at the time the thirty-day period
specified in the resolution expired. Id.

44. Id.
45. See note 37 supra.
46. 195 Neb. at 169, 237 N.W.2d at 140. The court stated:
A subscription contract is an agreement to purchase original, pre-
viously unissued, shares of stock in a corporation. 4 Fletcher, Cy-
clopedia of the Law of Private Corporations (Perm. Ed.) 1363.1,
p. 19. Subscription agreements may be made before or after or-
ganization of a corporation. §§ 21-2002(6), 21-2016, R.R.S. 1943
.... The acceptance of the offer to purchase additional stock to
be issued as provided in the resolution constituted a subscription
agreement.

Id.
47. Id. The stockholders who failed to accept the offer within the

thirty-day period, on the other hand, did not receive the protection afforded
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the majority stockholder as he had created a subscription contract
when he accepted the offer to purchase additional shares, and that
because the specific conditions of section 21-2016 were not com-
plied with, the statute prohibited a forfeiture of Burden's rights
created by virtue of the subscription agreement. 48

LIENS

The Nebraska Supreme Court examined the effect of an oral
attorney's lien upon the title of real estate subsequently acquired by
certain purchasers in Marechale v. Burr.49 Despite the fact that a
lis pendens and a notice of an attorney's lien were filed in the
office of the county's register of deeds, the court held that since the
lien itself was not in writing, the subsequent purchasers took clear
title despite their actual knowledge of the existence of the instru-
ments. 50 Noncompliance with formal requirements regarding the
execution of instruments affecting real estate proved decisive in this
litigation,51 and the suit to quiet title by the subsequent purchasers
as successful.

5 2

UNIFORM COMMERCIAL CODE

Finance Statement Filing

The Nebraska Supreme Court recently considered the effect
of an improperly filed financing statement on the title to a steel
grain drying bin acquired appurtenant to real estate at a foreclo-
sure sale by a bona fide purchaser.5 3  Since the financing state-
ment was filed in the county clerk's office rather than in the
records of the register of deeds as required by section 9-401 (1) (b)
of the U.C.C.,5 4 the court held that the conditional sales contract
holder was not entitled to priority as to the fixture.55

by section 21-2016 because no subscription agreement was created. Id. at
170, 237 N.W.2d at 140.

48. Id. at 169, 237 N.W.2d at 140.
49. 195 Neb. 306, 237 N.W.2d 860 (1976).
50. Id. at 307, 237 N.W.2d at 861.
51. NEB. REV. STAT. § 76-211 (Reissue 1971) requires in part that instru-

ments affecting real estate be signed by the grantor and recorded.
52. 195 Neb. at 307, 237 N.W.2d at 861.
53. Tillotson v. Stephens, 195 Neb. 104, 237 N.W.2d 108 (1975). The

bin was bolted to a concrete base and was attached to a grain elevator with
electrical wiring and loading ducts. Id. at 105-06, 237 N.W.2d at 109.

54. NEB. REV. STAT. (UCC) § 9-401(1) (b) (Cum. Supp. 1974) provides
that fixture filings should be made in the office where real estate mortgages
are regularly recorded.

55. 195 Neb. at 107, 237 N.W.2d at 110.
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The court reached this result despite the execution of an
instrument by the owner of the mortgaged real estate waiving
claims to the bin.56 No evidence suggested that the mortgagee of
the tract had any notice of the allegedly secured interest,5" 7 and no
reservation of the fixture was made in the final notice of foreclo-
sure sale.58 Under these circumstances, the court determined that
agreements fixing the status of property as real or personal are not
binding upon third parties without notice.5 9 Thus, the bona fide
purchaser at the sale of foreclosure was entitled to unencumbered
ownership of the grain bin.

Warranties

The court examined trade usage exceptions to implied war-
ranty law in Nebraska in Torstenson v. Melcher.60 Prospective pur-
chasers of breeder bulls at an auction were sent catalogues describ-
ing the animals to be sold.61 All of the bulls were expressly
guaranteed to be free of known defects. Additionally, the seller
proposed a six-month trial period with a full refund or a satisfacto-
ry exchange for any bull "which proves a non-breeder. '62

Torstenson, a bidder at the auction, was dissatisfied with the
performance of the animal that he acquired and brought suit on a
theory of implied warranty. 63 The principal issue at trial centered
around the meaning of the word "breeder" as contained in the
catalogue guarantee. 64 Testimony was heard to the effect that the
provision in question was standard and that it was the only guaran-
tee expected in the hereford industry. 65

The Nebraska Supreme Court held that a jury could properly
consider whether the implied warranty available under section 2-
315 of the Code was negated by the usage of trade exception

56. Id. at 105, 237 N.W.2d at 109.
57. Id. at 106, 237 N.W.2d at 110. NEB. REV. STAT. (UCC) § 9-313(4)

(a) (Reissue 1971) specifically states that security interests in fixtures do
not take priority over a subsequent purchaser of real estate for value if
the buyer has no knowledge of the encumbrance. A purchaser at foreclos-
ure sale, with certain enumerated exceptions, is considered a subsequent
purchaser under the U.C.C. NEB. REV. STAT. (UCC) § 9-313(4) (Reissue
1971).

58. 195 Neb. at 106, 237 N.W.2d at 109.
59. Id. at 107, 237 N.W.2d at 110.
60. 195 Neb. 764, 241 N.W.2d 103 (1976).
61. Id. at 765-66, 241 N.W.2d at 104.
62. Id. at 766, 241 N.W.2d at 104.
63. Id. at 765, 241 N.W.2d at 104.
64. Id. at 767, 241 N.W.2d at 105.
65. Id. at 768, 241 N.W.2d at 105.

19761



CREIGHTON LAW REVIEW

created by section 2-316(3) (c).66 Since the plaintiffs were not
prejudicially surprised by evidence involving trade usage,6 7 such
evidence encountered no admissibility problems under section 1-
205(6).1 8 The court found the jury's conclusion that the bull was
in fact a "breeder" to be reasonable, especially in light of the fact
that the trial was held in a rural community.0 9

The court rejected arguments invoking Uniform Commercial
Code provisions dealing with warranties of merchantability. As
evidence in the lower court was confined to the issue of implied
warranty of fitness for breeding purposes, the alleged error could
not be considered on appeal. 70  Despite the failure of Torstenson
to raise the merchantability warranty issue in his motion for a new
trial, the court stated, "[a] n implied warranty of merchantability in
the sale of a breeding bull is for all intents and purposes identical
with a warrant of fitness for breeding purposes."'7 1

Improper instructions as to use of a feed supplement for dairy
cows also led to a cause of action based on warranty in Shotkoski v.
Standard Chemical Manufacturing Co. 72 The defendant's salesman
stated that the "product ... would increase ... milk produc-
tion," 78 but erroneously told the buyer that the supplement could be
effective when mixed with grain as well as when used in liquid
form.74 Subsequent use of the supplement in combination caused a
loss to some of the cows' appetites and a decrease in milk produc-

66. Id. at 769-70, 241 N.W.2d at 106.
Where the seller at the time of contracting has reason to know any
particular purpose for which the goods are required and that the
buyer is relying on the seller's skill or judgment to select or furnish
suitable goods, there is unless excluded or modified under the next
section an implied warranty that the goods shall be fit for such
purpose.

NEB. REV. STAT. (UCC) § 2-315 (Reissue 1971).
[A]n implied warranty can also be excluded or modified by course
of dealing or course of performance or usage of trade.

NEB. REv. STAT. (UCC) § 2-316(3) (c) (Reissue 1971).
67. 195 Neb. at 769, 241 N.W.2d at 106.
68. Evidence of a relevant usage of trade offered by one party is not

admissible unless and until he has given the other party such notice as the
court finds sufficient to prevent unfair surprise to the latter. NEB. REV.
STAT. (UCC) § 1-205(6) (Reissue 1971).

69. 195 Neb. at 770-71, 241 N.W.2d at 107.
70. Id. at 771-72, 241 N.W.2d at 107.
70. Id. at 771-72, 241 N.W.2d at 107. Such arguments were based upon

NEB. REV. STAT. (UCC) § 2-314 (Reissue 1971). Id. at 771, 241 N.W.2d at
107.

71. Id. at 771-72, 241 N.W.2d at 107.
72. 195 Neb. 22, 237 N.W.2d 92 (1975).
73. Id. at 23, 237 N.W.2d at 95.
74. Id. at 24, 27, 237 N.W.2d at 95, 96-97.
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tion.75 Alleging that he made the purchase in reliance on the sales-
man's representation, the plaintiff attempted to recover damages
upon theories of express and implied warranty, negligence, and
strict liability in tort.76

Relying upon section 2-313(1) (a) of the Uniform Commer-
cial Code,77 the court found that an express warranty existed.78

Citing Laurutan Corp. v. Magnolia Homes Manufacturing Co.,79 the
court held that expert assistance in the use of a product, when
coupled with oral assurances of its quality, gives rise to a cause of
action where the buyer justifiably relies on the seller's skill or judg-
ment.80 Stating that the seller's instructions were part of the basis
of the bargained-for exchange, the court found the evidence suffi-
cient to give rise to a question of fact properly resolved by a jury.81

However, the court denied relief as the aggrieved buyer failed
to prove monetary damages "with a reasonable degree of certain-
ty. '8 2 A lack of persuasive expert testimony on the issue of proxi-
mate causation led the court to conclude that the jury could not
have arrived at a proper award without indulging in speculation
and conjecture.83

Finance Statement As Security Agreement

Whether a financing statement constituted a security agree-
ment under the Uniform Commercial Code was the main issue in
Crete State Bank v. Lauhoff Grain Co.8 4 The State of Nebraska
and a bank competed for priority as to the debtor's assets. While
the state's tax liens were recorded after the bank's filing of a short
form financing statement, a loss of priority results under the Code
unless a security agreement containing a description of the collater-
al exists.8 5

75. Id. at 24-25, 237 N.W.2d at 95.
76. Id. at 23, 237 N.W.2d at 95.
77. (1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller
to the buyer which relates to the goods and becomes part
of the basis of the bargain creates an express warranty
that the goods shall conform to the affirmation or pro-
mise.

NEB. REv. STAT. (UCC) § 2-313(1) (a) (Reissue 1971).
78. 195 Neb. at 27-28, 237 N.W.2d at 96-97.
79. 190 Neb. 425, 209 N.W.2d 177 (1973).
80. 195 Neb. at 27-28, 237 N.W.2d at 97.
81. Id. at 28, 237 N.W.2d at 97.
82. Id. at 29, 237 N.W.2d at 97-98.
83. Id. at 28-30, 237 N.W.2d at 97-98.
84. 195 Neb. 605, 239 N.W.2d 789 (1976).
85. "Security agreement" means an agreement which creates or
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Under section 9-402, it is clear that one instrument can be
effective as both a security agreement and a financing statement.8 6

It is equally apparent that a financing statement does not, in and of
itself, create a security interest. A written instrument must evi-
dence a "granting" of a security agreement before a filing creditor
is secure.8 7 In an attempt to apply the rule of construction that
allows courts of law to construe separate instruments in pari mater-
ia, the court examined the financing statement and a promissory
note and found them lacking. Since both the note and the financ-
ing statement were printed on standard forms, the court held that
insufficient evidence existed to adequately demonstrate an intent to
create a security interest.88

Suretyship

Improper filing of a financing statement and the granting of
an option to purchase led to litigation involving the impairment of
collateral in Custom Leasing, Inc. v. Carlson Stapler & Shippers
Supply, Inc.89  A. Nebraska corporation engaged in the business of
selling and distributing industrial machinery contacted an Illinois
corporation regarding the sale of certain special equipment. Un-
able to finance the purchase of such equipment, the Illinois enter-
prise agreed to a lease arrangement.90 Custom Leasing, Inc., a
Nebraska corporation engaged in the business of purchasing vari-
ous kinds of business machines and leasing them to commercial

provides for a security interest. NEB. REv. STAT. (UCC) § 9-105(1) (h)
(Reissue 1971).

"Security interest" means an interest in personal property or fix-
tures which secures payment or performance of an obligation....

NEB. REV. STAT. (UCC) § 1-201(37) (Reissue 1971).
(1) . . . a security interest is not enforceable against the debtor

or third parties unless
(b) the debtor has signed a security agreement which contains a

description of the collateral ....
NEB. REV. STAT. (UCC) § 9-203 (1) (b) (Cum. Supp. 1974).

86. NEB. REv. STAT. (UCC) § 9-402(1) (Reissue 1971).
87. The Uniform Commercial Code itself does not use the "granting"

terminology. The judicial requirement of such language can be found in
cases such as American Card Co. v. H.M.H. Co., 97 R.I. 59, 196 A.2d 150
(1963). The holding of this case has been criticized for being overly for-
malistic. See, e.g., J. W rrE & R. SUMMERS, HANDBOOK OF THE LAw UNDER
TE UNIFomvr COMMERCIAL CODE, § 23-3, at 791 n.18 (1972); 1 G. GILMORE,
SECURITY INTERESTS IN PERSONAL PROPERTY § 11.4, at 348 (1965). Neverthe-
less, no court has yet held that a standard financing statement, standing
alone, meets the statutory test. J. WHITE & R. SUMMERS, HANDBOOK OF THE
LAW UNDER THE UNIFORM COMMERCIAL CODE, § 23-3, at 790 (1972).

88. 195 Neb. at 609, 239 N.W.2d at 791.
89. 195 Neb. 292, 237 N.W.2d 645 (1976).
90. Id. at 293, 237 N.W.2d at 647.
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users, agreed to buy the equipment needed and to rent it to the
Illinois lessee. Part of the consideration for this transaction was
the seller's promise to bear and pay for "any and all costs" incurred
by the lessor in the event that the Illinois corporation defaulted on
the terms of the lease agreement. 91

Without the knowledge of the guarantor, Custom Leasing,
Inc., offered the lessee an option to purchase at the end of the lease
term.9 2  The Otoe County National Bank, an assignee of the
lessor, then improperly filed a financing statement covering the
equipment lease in the recorder's office of Champaign County,
Illinois.9 3

Thereafter the Illinois company became delinquent on its
payments under the lease,94 and filed a voluntary petition in
bankruptcy in Illinois. The trustee in bankruptcy claimed the
equipment on the grounds that the improper filing of the financing
statement and the minimal option price indicated that a secured
transaction and not a lease was actually involved.95 Plaintiffs
recovered the machinery in a reclamation suit but only after a
thirteen-month delay.96 Due to a number of factors, the market
value of the leased property sharply declined in the interim.97

91. Id. at 293-94, 237 N.W.2d at 647.
92. Id. at 294, 237 N.W.2d at 647.
93. Id. at 294-95, 237 N.W.2d at 647.
94. Id. at 295, !237 N.W.2d at 647-48.
95. Id. at 294, 237 N.W.2d at 647. The equipment was purchased for

$55,116.32 and the option to purchase could have been exercised for $2,624.59
at the end of the three year lease term. Id. A lease can create a security
interest under NES. REV. STAT. (UCC) § 9-102(1) (a) (Reissue 1971) if the
requisite intent element is satisfied. The Code sets up certain objective
guidelines to be used in determining whether a leasehold is in fact in the
nature of a secured transaction.

Whether a lease is intended as security is to be determined by the
facts of each case; however, (a) the inclusion of an option to pur-
chase does not of itself make the lease one intended for security,
and (b) an agreement that upon compliance with the terms of the
lease the lessee shall become or has the option to become the owner
of the property for no additional consideration or for a nominal
consideration does make the lease one intended for security.

NEB. REV. STAT. (UCC) § 1-201(37) (Reissue 1971).
As a practical matter, the filing of a financing statement is prudent to

assure protection of leased assets against potential challenges as to the true
nature of the leasehold in a court of bankruptcy. These kinds of filings
are protective and, without more, should not be construed as an admission
that the transaction is in fact a security interest. Failure to file is a risky
alternative, as the scope of the U.C.C. extends to all transactions, regardless
of form, creating a security interest. NEB. REV. STAT. (UCC) § 9-102(1) (a)
(Reissue 1971). The pitfalls of non-recordation are illustrated by such
cases as In re Transcontinental Industries, Inc., 3 U.C.C. Rep. 235 (N.D. Ga.
1965).

96. 195 Neb. 295-96, 237 N.W.2d at 648.
97. Id. at 296, 237 N.W.2d at 648. The bankrupt was in the business
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Seeking to enforce defendant-guarantor's promise to pay
all costs incurred by plaintiff resulting from lessee's default, plain-
tiff commenced this action after the defendant refused to make
payment on its promise. The basis for defendant's refusal was its
claim that the action of Custom Leasing, Inc., and its assignee
impaired the value of the equipment collateral.98

Relying upon the Restatement of Security,99 the Nebraska
Supreme Court affirmed the judgment of the district court and held
that the guarantor was released from liability to the extent of the
injury caused by the "willful or negligent" acts of the lessor and its
assignee bank.100 In relieving the guarantor of his obligation, the
court reasoned that but for the filing of the financing statement and
the granting of the option, the bankruptcy trustee would have
released the equipment before market fluctuations occurred.' 0 '

Credit Life Insurance

In Elm Creek State Bank v. Johnson,102 the Nebraska Su-
preme Court considered the effect of a lender's failure to deliver a
credit life insurance policy to the insured as required by section 44-
1707.103 Recognizing that the statute provided no guidance as to
liability for noncompliance, the court reasoned that the purpose of
the statute was to give borrowers notice of the amount of insurance
available upon their death or injury.10 4  As the evidence at trial

of constructing and selling prefabricated modular dwellings. Id. at 293,
237 N.W.2d at 647. Changes in laws and building codes with regard to mod-
ular homes were partially responsible for the decrease in value of the equip-
ment. Id. at 296, 237 N.W.2d at 648.

98. Id. at 296, 237 N.W.2d at 648.
99. RESTATEMENT OF SECURITY § 132 (1941) provides:
Surrender or Impairment of Security by Creditor.

Where the creditor has security from the principal and knows
of the surety's obligation, the surety's obligation is reduced pro
tanto if the creditor

(a) surrenders or releases the security, or
(b) willfully or negligently harms it, or
(c) fails to take reasonable action to preserve its value at a

time when the surety does not have an opportunity to
take such action.

100. 195 Neb. at 299, 237 N.W.2d at 649.
101. Id. The court did not consider the issue of proximate causation

of damages, stating that sufficient evidence existed to support the finding
of the district court. Id. at 298-99, 237 N.W.2d at 649.

102. 195 Neb. 131, 236 N.W.2d 838 (1975).
103. All credit life insurance and credit accident and health insur-
ance sold shall be evidenced by an individual policy or in case of
group insurance, by a certificate of insurance, which individual
policy or group certificate of insurance shall be delivered to the
debtor.

NEB. REv. STAT. § 44-1707 (1) (Reissue 1974).
104. 195 Neb. at 134, 236 N.W.2d at 841.
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tended to show that the deceased debtor knew of a $15,000 ceil-
ing under his group life insurance plan, the bank was not at fault
and the technical violation of law was not a bar to recovery of
amounts owed in excess of the insurance award.10 5

LEGISLATION

During the survey period, the legislature passed numerous
bills of varying importance dealing with problems falling within the
general area of commercial law. In an apparent response to the
Nebraska Supreme Court case of Ruskamp v. Hog Builders, Inc.,'
the Unicameral passed a significant amendment to section 2-316 of
the Uniform Commerical Code.2 Principles of implied warranty
with regard to certain farm animals are limited in their application,
as the amended statute demonstrates:

[W] ith respect to the sale of cattle, hogs, and sheep, there
shall be no implied warranty that the cattle, hogs, and sheep
are free from disease.3

The Ruskamp case stood for the proposition that an implied
warranty of fitness of an animal for breeding purposes necessarily
included a warranty against disease that would impair such a
purpose.4 Rather than requiring the seller of such farm animals to
expressly warrant otherwise, 5 this provision limits the scope of the
U.C.C. protection and puts the risk of an unhealthy animal square-
ly on the shoulders of the purchaser.

The legislature also expanded the powers of credit unions and
of their officers and directors. Section 21-1773, as amended by
L.B. 660,6 authorizes the establishment and operation of electronic
transmission terminals and systems by credit unions. Uses of these
facilities are limited to transactions entered into for the benefit of
union members, and the transmissions are limited to those that

105. Id.

1. 192 Neb. 168, 219 N.W.2d 750 (1974).
2. The amended section pertains to the exclusion or modification of

warranties. NEB. REV. STAT. (UCC) § 2-316 (Reissue 1971) contains the pre-
amendment test.

3. L.B. 536, § 1(3) (d), [1976] Laws of Neb. 230, 231, amending NEB.
REV. STAT. (UCC) § 2-316(3) (Reissue 1971).

4. 192 Neb. at 175, 219 N.W.2d at 755.
5. Language negating warranty is discussed in NEB. REV. STAT. (UCC)

§ 2-316 & Comments 3, 4 (Reissue 1971).
6. L.B. 660, [1976] Laws of Neb. 342, amending NEB. REV. STAT. § 21-

1773 (Reissue 1974).
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terminate within the state. Specific approval prior to an electronic
transaction by the credit unions involved is also required.7

Certain escrow practices were proscribed in a piece of legisla-
tion applicable to mortgage loans. L.B. 5028 prohibits lenders from
requiring escrow accounts established for the purpose of securing
payment of taxes and insurance, if funds within the account exceed
certain defined ceilings.9 The practitioner should be aware that
violation of the statutory provisions by a lender would constitute a
misdemeanor with the possibility of a five hundred dollar fine. 10

Another legislative bill dealing with mortgages is of import-
ance to building and loan associations. L.B. 219, amending sec-
tion 8-319, allows such associations to mortgage real estate pre-
viously encumbered by lienholders other than the building and
loan entity itself." Authorization also exists for the making of
secured loans to association members under certain federal pro-
grams.

1 2

Statutory language prohibiting the maintenance of branch
banks was qualified and given more flexibility by an amendment to
section 8-157(2) .1 3  Subsection (2) now allows banks to operate
auxiliary teller offices if the office is physically connected to the
bank, is not more than two, hundred feet away from the main prem-
ises, and is not within three hundred feet of another bank or that
bank's auxiliary teller office. The physical attachment must be for
the public use of the bank, but may take the form of a walkway,
tunnel, or pneumatic tube.14

Subrogation rights were extended to the county division of
public welfare and the Department of Public Welfare during the
survey period. By virtue of L.B. 239, applicants for medical
assistance benefits are required to cede a right of subrogation to
these departments. 15 Such a right includes any claim of the appli-
cant against third parties when the right involves money for medi-
cal care. Additionally, these departments may, upon written noti-
fication, compel such third parties to make payments directly to
them. Subrogation rights can, by the terms of the law, be enforced

7. L.B. 660, § 1, [1976] Laws of Neb. 343.
8. L.B. 502, [1976] Laws of Neb. 200.
9. Id. § 1, at 200.

10. Id. § 3, at 201.
11. L.B. 219, [1976] Laws of Neb. 84, amending NEB. REV. STAT. §

8-319(1) (Reissue 1974).
12. L.B. 219, § 1, [1976] Laws of Neb. 85.
13. L.B. 763, [1976] Laws of Neb. 531, amending NEB. REV. STAT. §

8-157 (Reissue 1974).
14. L.B. 763, § 1, [1976] Laws of Neb. 531.
15. L.B. 239, § 1, [1976] Laws of Neb. 87.
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separately or jointly by the county division and the state depart-
ment.'

A legislative bill affecting pawnbrokers, L.B. 431, provides
that stolen property in possession of the owner of a pawn shop can,
after inspection by authorities, be returned to the rightful owner
without charge.17 Deterrence of crime is the probable rationale
behind the passage of a second subsection requiring pawnbrokers
to take color pictures of all persons who actually pawn personal
property.' 8

Finally, it should be noted that certain amendments were
made to the Uniform Deceptive Trade Practices Act' 9 during the
last year. Due to the passage of L.B. 820,20 sellers may now avoid
violation of section 87-302 (a) (6) by repairing damage to or replac-
ing parts of otherwise new goods if such action is taken in an effort
to comply with the manufacturer's specifications for the original
product. Additionally, a specific statute of limitations was enact-
ed, barring all civil or criminal actions arising after one year from
the date of purchase. 21

Professional Corporations

The Unicameral, in L.B. 749,22 amended section 21-221623
by modifying the requirements to be considered by the regulating
board prior to the issuance of a professional corporation certificate
of registration. L.B. 749 deleted the restriction that an officer,
shareholder, director, or professional employee of a professional
corporation seeking certification cannot be an officer, shareholder,
director, or professional employee of any other professional corpo-
ration in Nebraska or any other state.24 In all other respects, the
requirements of the original section 21-2216 remained the same.

16. Id.
17. L.B. 431, § 2, [1976] Laws of Neb. 150.
18. L.B. 431, § 1, at 150.
19. NEB. REV. STAT. §§ 87-301 to -306 (Reissue 1971).
20. L.B. 820, § 1, [1976] Laws of Neb. 613, amending NEB. REV. STAT. §

87-302 (Cum. Supp. 1974). The text of the old statute stated that:
(a) A person engages in a deceptive trade practice when, in the

course of his business, vocation, or occupation, he:
(6) Represents that goods are original or new if they are de-
teriorated, altered, reconditioned, reclaimed, used, or second-
hand ....

21. L.B. 820, § 2, [1976] Laws of Neb. 614.
22. L.B. 749, [1976] Laws of Neb. 491, amending NEB. REV. STAT. §

21-2216 (Reissue 1974).
23. NEB. REV. STAT. § 21-2216 (Reissue 1974).
24. L.B. 749, [1976] Laws of Neb. 491, amending NEB. REV. STAT. § 21-

2216 (Reissue 1974).

1976]


