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CONSTITUTIONAL LAW-DuE PROCESS-EQUAL PROTECTIoN-NE-
BRASKA SUPREME COURT UPHOLDS STATUTE IMPOSING STRICT LIA-
BILITY UPON OWNERS OF LEASED TRUCKS-Bridgeford v. U-Haul
Co., 195 Neb. 308, 238 N.W.2d 443 (1976)

INTRODUCTION

In a case of first impression, Bridgeford v. U-Haul,' the
Nebraska Supreme Court upheld the constitutionality of a statute
which imposes strict liability upon the owners of leased trucks for
damages resulting from the operation of such vehicles. In contrast,
other jurisdictions have ruled similar owner's liability statutes
unconstitutional on due process grounds.2

Gerald Bridgeford was a passenger in a car which was struck
from behind by a truck owned and leased by U-Haul. Because he

was unable to determine the true identity of the driver or the
lessee,8 Bridgeford brought suit against U-Haul under the following
statute:

The owner of any leased truck, truck-tractor, whether with
or without trailer, or trailer shall be jointly and severally
liable with the lessee and the operator thereof for any
injury to or the death of any person or persons, or damage
to or the destruction of any property resulting from the
operation thereof in this state.4

The district court sustained U-Haul's demurrer on the grounds
that the statute deprived truck owner-lessors of their property
without due process of law,5 and did not afford them equal pro-
tection of the law." On appeal, the Nebraska Supreme Court, hold-

ing the statute to be a permissible exercise of the state's police
power, reversed and remanded. 7

1. 195 Neb. 308, 238 N.W.2d 443 (1976) [hereinafter cited as Bridge-
ford].

2. Frankel v. Cone, 214 Ga. 733, 107 S.E.2d 819 (1959); Daugherty
v. Thomas, 174 Mich. 371, 140 N.W. 615 (1913); cf. Camp v. Rogers, 44
Conn. 291 (1877).

3. Bridgeford at 309, 238 N.W.2d at 445.
4. NEB. REv. STAT. § 39-6,193 (Reissue 1974).
5. U.S. CONsT. amend. XIV; NEB. CONST. art. 1, § 3.
6. U.S. CONsT. amend. XIV; NEB. CONST. art. 1, § 1.
7. Bridgeford at 320, 238 N.W.2d at 451.
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HISTORICAL BACKGROUND

A motor vehicle owner is not ordinarily liable, at common law,
for the negligent operation of his vehicle by another person.8 Liabil-
ity is incurred only under the common law doctrines of respondeat
superior,9 family purpose,10 or negligent entrustment. 1 This
limited liability left many injured parties without adequate re-
course. As a remedy, many states enacted statutes extending an
owner's liability to include the negligence of third persons who
operate his vehicle.' 2

8. 6 BLASHFIELD, AUTOMOBILE LAW AND PRACTICE § 254.4 (1966) [here-
inafter cited as Blashfield]. Florida is the only jurisdiction which imposes
a common law liability upon the owner of a motor vehicle for its negligent
operation by another person. See Note, The Dangerous Instrumentality
Doctrine: Unique Automobile Law in Florida, 5 U. FLA. L. REV. 412 (1952);
Note, The Automobile Dangerous Instrumentality Doctrine: The Scope of
Consent, 21 U. MIAMI L. REV. 491 (1966).

The Florida doctrine was announced in Anderson v. Southern Cotton
Oil Co., 73 Fla. 432, 74 So. 975 (1917), where the court held:

The principles of the common law do not permit the owner of an
instrumentality [motor vehicles] that is not dangerous per se, but
is peculiarly dangerous in its operation, to authorize another to use
such instrumentality on the public highways without imposing
upon such owner liability for negligent use. The liability grows
of the obligation of the owner to have the vehicle ... properly op-
erated when it is by his authority on the public highway.

Id. at -, 74 So. at 978.
In Susco Car Rental System of Florida v. Leonard, 112 So. 2d 832 (Fla.

1959), the Florida Supreme Court defined the extent of a motor vehicle
lessor's liability:

When this defendant turns over an automobile to another for a
price, he in actuality intrusts [sic] that automobile to the renter
for all ordinary purposes for which an automobile is rented. The
fact that the owner had a private contract or secret agreement with
the renter cannot make such restrictions a bar to the rights of the
public. The restrictions agreed upon do not change the fact that
the automobile was being used with the owner's consent.

. . . [O]nly a breach of custody amounting to a species of con-
version or theft will relieve an owner of responsibility for its use or
misuse.

Id. at 835-36.
9. Snyder v. Russell, 140 Neb. 616, 1 N.W.2d 125 (1941); Walker v.

Klopp, 99 Neb. 794, 157 N.W. 962 (1916); Rosenbluth v. Concourse Van
Co., 132 Misc. 647, 229 N.Y.S. 609 (1928).

10. Christensen v. Rogers, 172 Neb. 31, 108 N.W.2d 389 (1961); Linch
v. Dobson, 108 Neb. 31, 188 N.W. 227 (1922); Stevens v. Luther, 105 Neb.
184, 180 N.W. 87 (1920). See 6 Blashfield § 255.21; Annot., 8 A.L.R.3d 1191
(1966).

11. Deck v. Sherlock, 162 Neb. 86, 75 N.W.2d 99 (1956); Gier v. Glea-
son, 189 Neb. 156, 201 N.W.2d 388 (1972). See 6 Blashfield § 254.22; Perdue,
Negligent Entrustment of Automobiles, 6 HousToN L. REV. 129 (1968).

12. See, e.g., Act No. 318 of Mich. Public Acts of 1909, § 10, subd. 3
as amended in Mich. Stat. Ann. § 9.2101 (1973); GA. CODE ANN. § 68-301
(1955); see note 14 infra.
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These particular legislative solutions, however, were not with-
out problems of their own. One was the overbreadth of a statute
not containing a consent requirement. A consent requirement
limits an owner's liability to instances where he authorized another
to operate his vehicle. Statutes lacking a consent require-
ment were ruled unconstitutional on due process grounds on several
occasions.' 3

Avoiding this particular problem, many other owner's liability
statutes contain the provision that an owner is liable only when
the vehicle is operated with his consent, express or implied. 14 This
clearly prevents an owner from incurring liability where the vehicle
is operated without his authorization.' 5 The inclusion of a con-
sent requirement, however, raised the second problem of whether
the owner's consent must extend to the exact manner in which his
vehicle was actually operated. The courts are divided as to whether
liability will be imposed when the permittee operates the vehicle
in a manner and to an extent not contemplated by the owner.

Initially, courts strictly interpreted such statutes and assessed
liability only when the vehicle was operated in strict compliance
with the owner's instructions.' Actions by the permittee which
were held to nullify the owner's consent included: deviating from
a prescribed route,17 driving beyond the place or territory author-
ized,' 8 retaining the vehicle past the agreed time,' 9 or allowing

13. See note 2 supra.
14. CAL. VEHICLE CODE § 17150 (West 1971) provides:
Every owner of a motor vehicle is liable and responsible for death
or injury to person or property resulting from a negligent or
wrongful act or omission in the operation of the motor vehicle, in
the business of the owner or otherwise, by any person using or op-
erating the same with the permission, express or implied, of the
owner.

See, e.g., IOWA CODE ANN. § 321.493 (1966); NEW YORK. VEH. & TRAF. LAW
§ 388 (McKinney 1970); R.I. GEN. LAWS ANN. § 31-33-6 (1956). See gener-
ally Annot., 4 A.L.R. 361 (1919); Annot., 61 A.L.R. 866 (1929); Annot., 83
A.L.R. 878 (1933); Annot., 112 A.L.R. 416 (1938); Annot., 135 A.L.R. 481
(1941).

15. Robinson v. Shell Petroleum Corp., 217 Iowa 402, 251 N.W. 613
(1933); Rosenbluth v. Concourse Van Co., 132 Misc. 647, 229 N.Y.S. 609
(1928).

16. 6 Blashfield § 254.10, see note 23 infra; Annot., 159 A.L.R. 1309
(1945); Comment, The Owner Consent Statutes: The Distinctions Between
Enterprise and Instrumentality Liability, 31 U. CHI. L. REv. 355 (1964).

17. Kieszkowski v. Odlewany, 280 Mich. 388, 273 N.W. 741 (1937).
18. Henrietta v. Evans, 10 Cal. 2d 526, 75 P.2d 1051 (1938); Chaika

v. Vandenberg, 252 N.Y. 101, 169 N.E. 103 (1929).
19. Engstrom v. Auburn Auto Sales Corp., 11 Cal. 2d 64, 77 P.2d 1059

(1938); Henrietta v. Evans, 10 Cal. 2d 526, 75 P.2d 1051 (1938); DiRebaylio
v. Herndon, 6 Cal. App. 2d 567, 44 P.2d 581 (1935); Merrit v. Huron Motor
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another to operate the vehicle. 20  Additionally, the Minnesota
Supreme Court held the requisite owner's consent was not present
where the permittee misrepresented his identity.21

More recently, however, several courts have rejected the de-
fense of owner-imposed restrictions upon the use of his vehicle. 22

They have likewise rejected the contention that misrepresentation
of identity negates consent.23  Instead, liability is attached when-
ever the owner consents to another driving his vehicle.24 Lessors
of motor vehicles were particularly affected by these decisions.2

5

In Bridgeford, the Nebraska Supreme Court was required to
make two determinations. The court first needed to define the
scope of an owner's liability under section 39-6,193. The court then
had to determine the constitutionality of this liability.

THE COURT'S RATIONALE IN BRIDGEFORD

In Bridgeford the Nebraska Supreme Court faced the same
constitutional objections to section 39-6,193 which were successfully
raised against other owner's liability statutes similarly lacking a
consent requirement.20 The due process objections were that,

Sales, Inc., 282 Mich. 322, 276 N.W. 464 (1937); Union Trust Co. v. American
Commercial Car Co., 219 Mich. 557, 189 N.W. 23 (1922).

20. Howland v. Doyle, 6 Cal. App. 2d 311, 44 P.2d 453 (1935); Staple-
ton v. Hertz Divurself Stations, 131 Misc. 52, 225 N.Y.S. 661 (1927); Owen
v. Gruntz, 216 App. Div. 19, 214 N.Y.S. 543 (1926).

21. Roehrich v. Holt Motor Co., 201 Minn. 586, 277 N.W. 274 (1938).
22. The defense that the vehicle was operated by a person other than

the permittee was ineffective in avoiding liability in Herbert v. Cassinelli,
73 Cal. App. 2d 277, 166 P.2d 377 (1946); Burgess v. Cahill, 26 Cal. 2d
320, 158 P.2d 393 (1945); Souza v. Corti, 22 Cal. 2d 454, 139 P.2d 645 (1943);
and Roberts v. Posey, 386 Mich. 656, 194 N.W.2d 310 (1972).

23. Tuderios v. Hertz Drivurself Stations, Inc., 70 Cal. App. 2d 192, 160
P.2d 554 (1945); Lorrippo v. Chrysler Leasing Corp., 59 Misc. 2d 534, 299
N.Y.S.2d 672 (1968).

24. Roberts v. Posey, 386 Mich. 656, 194 N.W.2d 310 (1972).
The [owner's liability] statute absolves an owner from liability
only when the vehicle is being driven without his express or im-
plied consent or knowledge. The consent or knowledge, therefore,
refers to fact of driving. It does not refer to the purpose of the
driving, the place of the driving, or to the time of the driving.

Id. at -, 194 N.W.2d at 312.
25. Lease restrictions have been held ineffective in limiting liability

in Delaney v. Burnett, 63 Mich. App. 639, 234 N.W.2d 741 (1975); Motor
Vehicle Accident Indemnification Corp. v. Continental Nat'l Am. Group Co.,
35 N.Y.2d 260, 360 N.Y.S.2d 859 (1974); Cooperman v. Ferrentino, 37 A.D.2d
474, 326 N.Y.S.2d 675 (1971); Barnes v. Shul Private Car Service, Inc., 35
A.D. 841, 317 N.Y.S.2d 223 (1970).

26. The importance of a consent requirement was illustrated by the
court's comment in Daugherty v. Thomas, 174 Mich. 371, 380, 140 N.W. 615,
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under the statute, an owner-lessor could be held responsible for
the unauthorized use of his vehicle by another, 27 and that an
owner's liability is not based upon any fault on his part.28  The
statute was also attacked on equal protection grounds, because
truck lessors were the only vehicle owners subject to this
liability.2

9

The Bridgeford court found that the limited scope and careful
wording of section 39-6,193 avoided the constitutional infirmities
found in other statutes lacking a consent requirement.30 Because
the statute applies only to leased trucks, the court reasoned that
there could be no question that the owner-lessor consented to the
lessee driving the truck."' Furthermore, an owner-lessor would
not be liable for the acts of a thief.3 2 There remained, however,
the problem of whether an owner-lessor could be liable for the
negligence of a person authorized only by the lessee to operate the
truck.

The Bridgeford court held that the statute imposes liability
upon an owner-lessor for the negligence of the lessee's permittee,
despite any lease restrictions to the contrary.3' Therefore, the stat-

622 (1913) that the statute was invalidated because it lacked a consent
requirement.

When the statute was amended to include a provision that "the owner
shall not be liable unless said motor vehicle is being driven by the express
or implied consent or knowledge of the owner," its constitutionality was
upheld. Stapleton v. Independent Brewing Co., 198 Mich. 170, 164 N.W.
520 (1917).

27. Bridgeford at 311-12, 238 N.W.2d at 446-47.
28. Id. at 310, 238 N.W.2d at 446.
29. Id. at 317, 238 N.W.2d at 449.
30. One aspect that § 39-6,193 shares with the other statutes is the

imposition of strict liability for the negligence of another person. Although
this was mentioned by other courts as one of the reasons for invalidating
the statutes, it did not alarm the Bridgeford court. The difference in the
courts' attitudes toward such liability may be due to the difference in the
scope of the respective statutes. Although the other statutes were applica-
ble to all owners of motor vehicles, § 39-6,193 was primarily intended to
apply to commercial enterprises. Bridgeford at 311, 238 N.W.2d at 446.

31. Bridgeford at 311, 238 N.W.2d at 446.
32. Id. at 312, 238 N.W.2d at 447. The court interpreted the phrase

of the statute which provides that the owner-lessor "shall be jointly and
severally liable with the lessee and the operator" as meaning that the
owner-lessor would not be liable unless the lessee is similarly liable.

Because a lessee would not ordinarily be liable for the acts of a thief,
the lessor would likewise not be liable. Id. Cf. Hersch v. Miller, 169 Neb.
517, 99 N.W.2d 878 (1959), where the Nebraska Supreme Court held the
owner of an automobile was not liable for the acts of a thief, despite his
violation of an ordinance requiring all owners to keep their unattended
vehicles locked.

33. Bridgeford at 312, 238 N.W.2d at 447.
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ute imposes a form of strict liability upon an owner-lessor for the
negligence of his lessee or the lessee's permittee.84 The court speci-
fied the constitutionality of this strict liability statute as being the
issue of the case.3 5

The Nebraska Supreme Court regarded section 39-6,193 as
falling within the class of statutes which are designed to protect
the public safety, health, and general welfare.36 The court then
reviewed the constitutionality of the statute using the deferential
standards accorded such police power regulations.3 7

In considering U-Haul's due process challenge, the Bridgeford
court stated that the only limitation that the due process guarantee
imposes upon police power regulations is that the means employed
to protect the state interest be reasonable.38 The court found that
section 39-6,193 served the legitimate state interests of promoting
highway safety and providing financial protection for innocent vic-
tims of highway accidents.3 9 The imposition of liability upon
owners of leased trucks was held to be a reasonable method of
furthering these state interests, since the effect of the statute would
make such owners more diligent in checking the abilities and
credentials of prospective lessees.40

Having disposed of the due process challenge to section
39-6,193,41 the court then considered U-Haul's equal protection

34. The resultant scope of liability under § 39-6,193 is very similar
to that under Florida's Dangerous Instrumentality Doctrine and that of
those jurisdictions which refuse to allow motor vehicle lessors to delineate
their liability via lease restrictions. See notes 8 and 25 supra.

35. Bridgeford at 312, 238 N.W.2d at 447.
36. Id. at 316, 238 N.W.2d at 447.
37. Id.
38. Id. at 313, 238 N.W.2d at 447-48. "Whether there [exists] a reason-

able basis for the enactment . . . is primarily a matter for the legislative
determination, subject to limited judicial scrutiny." Id. at 316, 238 N.W.2d
at 449. The existence of some factual basis for the enactment will suffice
to prevent the court from invalidating the statute. Id.

The measure of the reasonableness of the means employed by the stat-
ute is a shifting standard--one which varies with the prevailing economic
and social conditions. Id. at 312-13, 238 N.W.2d at 447. See Hodge Drive-
It-Yourself Co. v. City of Cincinnati, 123 Ohio St. 284, 175 N.E. 196 (1931);
Levy v. Daniels' U-Drive Auto Renting Co., 108 Conn. 33, 143 A. 163 (1928).

39. Bridgeford at 318, 238 N.W.2d at 450.
40. Id. at 316, 238 N.W.2d at 449. See Levy v. Daniels' U-Drive Auto

Renting Co., 108 Conn. 33, 143 A. 163 (1928).
41. Courts have found several grounds to sustain statutes affecting

motor vehicle lessors against due process challenges. Driverless Car Co.
v. Armstrong, 91 Colo. 334, 14 P.2d 1098 (1932) (public highway safety);
Levy v. Daniels' U-Drive Auto Renting Co., 108 Conn. 33, 143 A. 163 (1928)
(lessor would otherwise be exempt from liability); Hodge Drive-It Yourself
Co. v. City of Cincinnati, 123 Ohio St. 284, 175 N.E. 196 (1931) (the horren-
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argument that the statute was underinclusive because it applied
only to leased trucks.42  The Bridgeford court stated that the
equal protection guarantee requires that police power regula-
tions operate uniformly upon all members of a class which is
reasonable.

4
1

The omission of other vehicles from the coverage of the
statute did not render the classification constitutionally infirm,44

since the legislature may regulate rented vehicles on a step-by-step
basis.45  The court also found grounds which justified the distinc-
tions made by the law, both between trucks and cars,46 and
between leased and non-leased trucks.47

CONCLUSION

In Bridgeford v. U-Haul the Nebraska Supreme Court upheld
the constitutionality of Neb. Rev. Stat. § 39-6,193, which makes a
truck owner-lessor jointly and severally liable with his lessee for
damages caused by the operation of the vehicle. This statute
enables a person injured by a leased truck to recover from the
owner-lessor without requiring a showing of negligence on the
owner-lessor's part.48

Section 39-6,193 evinces a policy decision of the legislature
that the recovery of innocent traffic victims should be favored over

dous costs of vehicular accidents); Covey Drive Yourself & Garage v. City
of Portland, 157 Or. 117, 70 P.2d 566 (1937) (to encourage lessors to be more
selective about their lessees).

42. Bridgeford at 317, 238 N.W.2d at 449.
43. Id. at 312, 238 N.W.2d at 447.
44. Courts have upheld statutes affecting only motor vehicle lessors

against equal protection attacks in Driverless Car Co. v. Armstrong, 91 Colo.
334, 14 P.2d 1098 (1932) (lessees have no financial interest in the vehicle);
Hodge Drive-It-Yourself Co. v. City of Cincinnati, 123 Ohio St. 284, 175
N.E. 196 (1931) (lessors not otherwise liable). See also Covey Drive Your-
self & Garage v. City of Portland, 157 Or. 117, 70 P.2d 566 (1937).

45. Bridgeford at 319, 238 N.W.2d at 450.
46. Id. Trucks were noted to be heavier and more difficult to operate

than a car. Id.
The court also remarked that it is common knowledge that U-Haul

leases trucks to private individuals to move their household goods to a
new home. The inexperience of a lessee in operating such a loaded truck
might pose a greater danger of involvement in accidents. Id.

47. Id. at 318-19, 238 N.W.2d at 450. Non-leased trucks may have been
exempted because their owners might be more likely to personally know
the party to whom the vehicle is entrusted, and be familiar with their driv-
ing habits. Id.

48. Prior to the enactment of § 39-6,193, an owner of a leased truck
could be held liable for the negligence of his lessee only by the application
of the doctrine of negligent entrustment. This requires proof that the
owner knew, or should have known, of the incompetence of his lessee to
operate the vehicle. See note 11 supra.
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the right of owners of leased trucks to be free from liability without
fault. A truck owner-lessor, who profits from the operation of his
trucks, is forced to share the losses caused by the negligent opera-
tion of his vehicles. The costs of these accidents will ultimately
be borne, however, by future truck lessees in the form of higher
rental fees. 49

Numerous states have enacted statutes imposing liability upon
all motor vehicle owners for damages caused by the negligent driv-
ing of their permittees. 50 These laws shift the burden of accidents
from innocent traffic victims to the vehicle's owner, who can best
prevent such accidents by diligent selection of his permittees.5 1
Since the ills which prompted the enactment of section 39-6,193 are
not limited to leased trucks, extending its coverage to include all
owners of motor vehicles would be a highly commendable legisla-
tive decision.

Kirk Maldonado-'78

49. Bridgeford at 315, 238 N.W.2d at 448.
50. See note 14 supra.
51. See Roberts v. Posey, 336 Mich. 656, 194 N.W.2d 310 (1972), where

the court found the purpose of an owner's liability statute was to place
the responsibility upon the owner of a vehicle because he has the ultimate
control of the vehicle, and because he allowed the driver to be in the posi-
tion in which he caused the damage by his negligence.
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