
CONSTITUTIONAL LAW

SUPREME COURT REVIEW

The constitutional issues confronting the Nebraska Supreme
Court throughout the 1975-76 survey period were few in number,
broad in scope, and somewhat perplexing in their resolution. The
cases, as resolved, once again underscored the court's reluctance to
infringe upon the legislative domain as it continued to evaluate
statutory classifications in light of the least stringent equal protec-
tion test. These decisions further serve to articulate the Nebraska
court's position on some highly volatile issues receiving national
attention.

MANDATORY MATERNITY LEAVE POLICY UPHELD

In Richards v. Omaha Public Schools' the Nebraska Supreme
Court, utilizing what appeared to be the traditional equal protec-
tion test,2 ruled that an employer could exclude the pregnancy of
an employee from coverage under its disability or sick-leave pro-
grams without being charged with sex discrimination and violation
of the Constitution's fourteenth amendment.3 In so doing, the
court conformed its decision with recent cases,4 most notably the
United States Supreme Court's treatment of pregnancy disability
benefits in Geduldig v. Aiello.5

1. 194 Neb. 463, 232 N.W.2d 29 (1975).
2. Although never specifically mentioning this least stringent of

equal protection tests, the court analyzed the program in question in terms
of its reasonableness in relation to its purported ends. This analysis accords
with that outlined in Dandridge v. Williams, 397 U.S. 471 (1970):

[A] State does not violate the Equal Protection Clause merely be-
cause the classification made by its laws are imperfect. If the
classification has some 'reasonable basis,' it does not offend the
Constitution simply because the classification is 'not made with
mathematical nicety or because in practice it results in some in-
equality.'

Id. at 485.
3. 194 Neb. at 470, 232 N.W.2d at 33.
4. See, e.g., Green v. Waterford Bd. of Educ., 473 F.2d 629 (2d Cir.

1973); Goodwin v. Patterson, 363 F. Supp. 238 (M.D. Ala. 1973).
5. 417 U.S. 484 (1974). The Aiello Court, noting that pregnancy was

a characteristic unique to only one sex, nonetheless ruled that the denial
of disability benefits for pregnant employees is not sex discrimination. For
two excellent comments on the Aiello decision and its effect on pregnancy
disability benefits, see Comment, Disability Benefits for Pregnant Employ-
ees Under Title VII of the Civil Rights Act of 1964, 9 CREIGHTON L. REv. 360
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In Richards, a teacher was required to take a leave of absence
during the latter part of her pregnancy. It was the policy of her
employer to treat such a maternity leave "the same as any other
leave of absence"-illness or other disability arising during such a
period was non-compensable. This mandatory leave policy and
its concommitant preclusion from disability benefits was chal-
lenged under the Nebraska Fair Employment Practice Act 7 as a
form of employment discrimination based on sex.8

Contending that "disability resulting from pregnancy must be
afforded the same treatment as disability resulting from an ill-
ness,"9 the pregnant employee complained that mandatory leaves
were not required of any other temporary disabilities. 10 As a
result, the plaintiff alleged, the employment policy constituted
discrimination because of sex. 1

Recognizing that "most of the cases which have considered this
issue support the complainant's analysis of the question,"' 2 the
Nebraska court nonetheless denied relief. Using what must be
characterized as a hybrid of the criteria used to analyze sex dis-

(1975); Comment, Geduldig v. Aiello: Pregnancy Classifications and the
Definition of Sex Discrimination, 75 COLUM. L. REv. 441 (1975).

6. 194 Neb. at 468, 232 N.W.2d at 32.
7. NEs. REv. STAT. § 48-1104 (Reissue 1974). The Nebraska court

noted that:
[U]nder the Nebraska act it is unlawful employment practice for
an employer to discriminate against any individual with respect to
compensation, terms, conditions, or privileges of employment be-
cause of the individual's sex.

194 Neb. at 464, 232 N.W.2d at 30.
8. Although not expressly excluded from receiving disability benefits

by the school system's policy, the mandatory maternity leave removed the
teacher from active service when the disability actually arose. Since the
disability occurred away from employment during a leave of absence, the
employer was not responsible for benefits. Plaintiff, therefore, filed a com-
plaint with the Nebraska Equal Opportunity Commission alleging sex dis-
crimination. 194 Neb. at 464, 232 N.W.2d at 30.

9. Id. at 466, 232 N.W.2d at 31.
10. Id. By instituting a program whereby the pregnant employee is

forced to take sick leave, the employer avoids treating pregnancy in the
same manner as it would any other temporary disability. The pregnant
employee receives no sick leave pay or other disability benefits as would
others suffering from different temporary afflictions. The employer accom-
plishes this by removing the employee from her job before the disability
occurs.

11. Id.
12. Id. For cases upholding claims by pregnant employees for disabil-

ity benefits, see Zichy v. City of Philadelphia, 392 F. Supp. 338 (E.D. Pa.
1975); Satty v. Nashville Gas Co., 384 F. Supp. 765 (M.D. Tenn. 1974);
Monell v. Department of Social Services, 357 F. Supp. 1051 (S.D.N.Y. 1972).
See also Cedar Rapids Community School Dist. v. Parr, 227 N.W.2d 486
(Iowa 1975).
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crimination challenges,1 3 the court determined that distinctions
drawn between pregnant employees and other employees do not
necessarily create a sex-based classification. 14  The court noted
that such classification simply "distinguishes between pregnant
women and all other men and women"' 5 and, therefore, is subject
to the least restrictive equal protection test of allegedly discrimina-
tory classifications.' 6

Under this form of analysis, the school system's classification
would remain in tact as long as it was reasonable in view of the
purpose to be achieved.17 Recognizing that continuity of instruc-
tion was a "significant and legitimate educational goal,"'" the court
upheld the use of mandatory maternity leave as a logical method of
assuring this desired continuity.19

13. The Nebraska court, while using the equal protection test in
searching for the reasonableness of the school system's mandatory leave
policy, also apparently analyzed the policy in light of a stricter standard
developed in the guidelines circulated by the federal Equal Employment
Opportunity Commission.

14. 194 Neb. at 468, 232 N.W.2d at 32. The Nebraska court reached
this conclusion relying upon the United States Supreme Court's decision
in Aiello. The Court there noted that while only women can become preg-
nant and the classification therefore appears sexually discriminatory, the
actual distinction drawn is not between men and women but between preg-
nancy and non-pregnancy. Aiello at 496-97 & n.20.

15. 194 Neb. at 468, 232 N.W.2d at 32.
16. Id. See Comment, Disability Benefits for Pregnant Employees Un-

der Title VII of the Civil Rights Act of 1964, 9 CREIGHTON L. REv. 360 (1975)
which delineates the various tests for a violation of equal protection as
follows:

Over the years, three methods of equal protection analysis have
evolved. Traditionally, the courts have upheld the state's classifi-
cation unless the plaintiff is able to prove the classification to be
arbitrary or not reasonably related to the purpose it purportedly
serves. The courts have added the requirement that the state show
a compelling interest in the classification if it is based on suspect
criteria or interferes with a fundamental right. When the chal-
lenged classification is based on sex, the courts have employed a
standard of review that requires the state's enunciated purpose to
be more than reasonably related to the classification but does not
require that the state have a compelling interest in its purpose.

Id. at 363.
17. In this case, since the court found that the classification involved

was not sex-based and did not infringe upon a fundamental right, all that
remained was for it to determine, first, if the school system had a valid
reason for its policy and, second, if its policy was reasonably related to
the attainment of its goal. See note 2 supra.

18. 194 Neb. at 469, 232 N.W.2d at 33. The court initially determined
that the purpose for which the mandatory leave policy was maintained
was a valid one. Relying upon Cleveland Bd. of Educ. v. LaFleur,
414 U.S. 632 (1974), the Nebraska court recognized that the school system's
interests in student-teacher rapport, continuous student appraisal and con-
tinuity of lesson plans were all part of its concern for a continuity of in-
struction. This, the Nebraska court felt, constituted a valid purpose.

19. 194 Neb. at 470, 232 N.W.2d at 33. At this point, all that remained
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Although refusing to find the employer's policy violative of
equal protection the court in Richards repeatedly acknowledged
the success achieved by an alternate challenge to similar pregnancy
disability policies.20 The Nebraska court admitted that referrence
to the guidelines issued by the Equal Employment Opportunity
Commission for the purpose of interpreting Title VII of the Civil
Rights Act of 196421 might result in a finding contrary to the one
reached by the court in this instance.22 However, the Richards
court alluded, even in the event that a Title VII challenge to the
employment policy in question resulted in a finding of a sex-based
classification, such a finding alone would not render the policy
unlawful. 23 Prior to such a ruling, it must be demonstrated that a
classification based on sex was not necessary for the conduct of the
business. If it can not be so demonstrated, and the classification is
determined to be one of business necessity, then the classification is
a lawful one.24

for the court's determination was whether the mandatory leave policy was
reasonably related to the school system's purpose of maintaining classroom
continuity. Instead, the court proceeded to evaluate the policy in a manner
customarily reserved for challenges brought under Title VII of the Civil
Rights Act of 1964. Id. See, e.g., Diaz v. Pan American Airways, 442 F.2d
385 (5th Cir. 1971).

20. 194 Neb. at 466, 232 N.W.2d at 31. See Wetzel v. Liberty Mutual
Ins. Co., 511 F.2d 199, vacated, 96 S. Ct. 1202 (1976) which, the Nebraska
court notes, is exemplary of those cases which have held that "em-
ployment policies which treat pregnancy separately from other disabili-
ties are sexually discriminatory." 194 Neb. at 467, 232 N.W.2d at 32.

21. Civil Rights Act of 1964, § 701 et seq. as amended, Equal Employ-
ment Opportunity Act of 1972, 42 U.S.C. § 2000 et seq. (1970), as amended,
(Supp. II, 1972).

22. 194 Neb. at 466, 232 N.W.2d at 31. The court noted that:
Under these guidelines the disability caused by pregnancy is a
temporary disability which must be treated the same as any other
temporary disability under sick leave plans including the com-
mencement and duration of leave.

Id. The Nebraska court felt utilizing these guidelines would result in a
finding contrary to its own as it did not recognize pregnancy as a sex-
based classification. See note 14 supra.

23. 194 Neb. at 470, 232 N.W.2d at 33.
24. Id. The court stated that "[a] classification based on sex is lawful

if it is a bona fide occupational qualification reasonably necessary to the
normal operation of the particular business or enterprise." Id. This idea
of a business necessity which would render an otherwise unlawful discrimi-
nation permissible was drawn originally from the terms of the Civil Rights
Act. See Civil Rights Act of 1964, § 703(e), as amended, 42 U.S.C. § 2000e-
2(e) (1970). It was fashioned into its present form in Diaz v. Pan Ameri-
can Airways, 442 F.2d 385, 388-89 (5th Cir. 1971), but, as other cases indi-
tate, it is difficult to establish a true business necessity which would justify

n occupational qualification based upon sex. See, e.g., Weeks v. Southern
Bell Tel. & Tel. Co., 408 F.2d 228 (5th Cir. 1969).
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Although the Nebraska Supreme Court did not expressly rule
on the Title VII challenge to pregnancy exclusion from disability
benefits, preferring instead to rely on the traditional equal protec-
tion analysis, its discussion of this potential assertion is significant.
The court indicated that regardless of the particular method used
to analyze pregnancy disability payments or mandatory maternity
leave, it will be hesitant to terminate such business practices.25

COURT COST EXEMPTION FOR INTERSTATE SPEEDING UPHELD

The Nebraska statute26 exempting from assessment of court
costs those individuals convicted of exceeding the speed limit on
the interstate highway system by less than ten miles per hour,
withstood constitutional challenge in State ex rel. Douglas v. Grad-
wohl2 7 The plaintiff contended that the statute created an arbi-
trary and unreasonable classification of persons in contravention of
the state Constitution. 28 By differentiating between the penalties
assessed against those convicted of exceeding the Interstate High-
way speed limit by less than ten miles per hour and all those
persons convicted of any other speeding violation, the statute,
according to the plaintiff, had created a privileged class.29

Disagreeing, the Nebraska Supreme Court surmized that the
classification created by the statute was not one of persons, but was
a categorization of subject matter only.80 The statute was seen not

25. 194 Neb. at 470, 232 N.W.2d at 33.
26. The challenge was directed to L.B. 381, § 3, [1975] Laws of Neb.

381, which had been codified prior to the action as NEB. REv. STAT. §
39-662.02 (Reissue 1975).

27. 194 Neb. 745, 235 N.W.2d 854 (1975). In this action for declaratory
judgment, plaintiff State of Nebraska sought first to preclude judicial en-
forcement of this statute's provisions which also limited the fine for such
instances of interstate speeding to not more than ten dollars with no assess-
ment of penalty points toward the revocation of a driver's license. Id. at
747, 235 N.W.2d at 857.

28. Id. Plaintiff challenged the legislation on the basis of the Ne-
braska Constitution which provides, in part:

The Legislature shall not pass local or special laws in any of the
following cases, that is to say: . . . Granting to any corporation,
association or individual any special or exclusive privileges, immu-
nity, or franchise....

NEB. CONST. art. III, § 18.
29. 194 Neb. at 748, 235 N.W.2d at 857.
30. Id. at 749, 235 N.W.2d at 858. The court paralleled the classifica-

tion drawn in this case to the power of the legislature to vary the penal-
ties for various crimes. The court further stated that the constitutional
provision invoked did not invalidate a statute which classifies according
to subject matter and does not require that "costs be assessed against all
violators of speed laws irrespective of what the particular violation may
be." Id.
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as an attempt to single out a particular class for special treatment,
but as a legislative determination that one form of traffic violation
was less hazardous than another. 31

The court emphasized that by "exempting a certain type ...
of offense from the imposition of [court] costs" the legislature
had, in effect, tailored the penalty to suit the crime.3 2  In such a
case, great deferrence was once again accorded to the legislative
judgment involved in designing the classification. Beyond the
initial determination that the classification had some rational basis,
the court would not upset the determination of the legislature. 83

Plaintiff further contended that technical errors in the statute
rendered it unconstitutional as well.3 4  It was asserted that the
statute, as an amendatory act, should have contained the section
amended. Further, the Nebraska Constitution provides that no
statute may have more than one subject, and that subject must be
expressed in the title of that statute. 5 Admitting these infirmi-
ties, the court determined that they were not directly applicable to
the statute in question and ruled that there was no constitutional
violation.3

6

FUNDAMENTAL RIGHT TO MARRY RECOGNIZED

In Viochahoske v. City of Grand Island,3 7 the Nebraska
Supreme Court reversed a lower court grant of summary judgment

31. The court indicated that it would not interfere, saying:
[I]t is not for this court to question the legislative judgment that
exceeding by no more than 10 miles per hour the 55 miles per hour
speed limit on the interstate four-lane divided highway, designed
for speeds of 75 miles per hour, is a less serious offense than other
categories and therefore ought to be relieved of the burden of costs.

Id. at 750, 235 N.W.2d at 858.
32. Id.
33. Id. at 749-50, 235 N.W.2d at 858. See also Fougeron v. County

of Seward, 174 Neb. 753, 119 N.W.2d 298 (1963).
34. 194 Neb. at 750-51, 235 N.W.2d at 858-59.
35. NEB. CONST. art. III, § 14.
36. 194 Neb. at 751-54, 235 N.W.2d at 859-60. Over the dissents of

Justice Newton and Justice McCown, the Nebraska court found the latter
contentions made by the plaintiff to be without merit. Although the Con-
stitution does provide that amendatory acts should contain the portion of
the statute amended, the court determined that an act "complete and inde-
pendent in itself" may incidentally amend existing statutes without violat-
ing the state constitution. The fact that the statute did not contain portions
of other statutes relating to costs did not result in a constitutional infirmity.
Id. at 751-52, 235 N.W.2d at 859. Further, the court related that a statute's
title "is not required to be a synopsis of the contents of the act," and found
the title "rules of the road; ... to provide a penalty" sufficient to withstand
challenge. Id. at 754, 235 N.W.2d at 860.

37. 194 Neb. 175, 231 N.W.2d 124 (1975).
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which upheld the validity of a municipality's personnel rule prohib-
iting city employees from "changing status, by marriage or other-
wise, which would result in more than one person in a household
being on the payroll of the [c]ity .... ,,3" Because of this rule,
plaintiff, a city employee, was dismissed from his job following his
marriage to an employee of the city's police department. He

contended that such dismissal was an unjustifiable infringement
upon his guaranteed rights of privacy and equal protection.3 9

The Nebraska court reiterated that while there is no constitu-
tional right to public employment 40 and an employer may impose
conditions for dismissal upon such employment, those conditions
are often invalid if they are violative of rights assured by the
Constitution.4 1 The court maintained that the employment condi-
tion imposed in this instance operated to discriminate against a

particular class of married persons which was adversely affected by
its enforcement.4 2

The court then noted that although the right to marry is not
specifically enumerated in the Constitution it has repeatedly been

38. Id. at 176, 231 N.W.2d at 126, citing Personnel Rules, City of Grand
Island, p. 22A, Item J (Dec. 13, 1971). The particular rule enumerated
viewed such a change in marital status as prejudicial to the public interest.
Id.

39. 194 Neb. at 177, 231 N.W.2d at 126. The plaintiff alleged that the
city's rule violated equal protection in that it "discriminatorily prohibits
employment of a class of persons, to-wit: Spouses of city employees." Id.
The city, as employer, claimed that plaintiff had assumed the risk of dis-
missal as he was aware of the city's rule. This, according to the employee,
was an insufficient justification for the denial of one's constitutional rights.
Id. at 177, 231 N.W.2d at 126-27.

40. Id. at 178, 231 N.W.2d at 127. See, e.g., Gossman v. State Employ-
ees Retirement System, 177 Neb. 326, 129 N.W.2d 97 (1964) which states
"[i] t is clear that State employment is not a vested right, but it is ex-
tended at the will of the State, . . . [and] the State has a right to impose
such conditions as are economically and practically sound. Id. at 334-35,
129 N.W.2d at 103. See also Nebraska Dep't of Roads Employees Ass'n
v. Department of Roads, 189 Neb. 754, 205 N.W.2d 110 (1973); Arm-
strong v. Howell, 371 F. Supp. 48 (D. Neb. 1974).

41. 194 Neb. at 178-79, 231 N.W.2d at 127. Citing numerous sources
to support this proposition, the Nebraska court emphasized that the condi-
tions imposed for denying public employment should be within reasonable
limits and must not offend a constitutional guarantee of rights. Id. See
Perry v. Sindermann, 408 U.S. 593 (1972); Board of Regents v. Roth, 408
U.S. 564 (1972); Keyishian v. Board of Regents, 385 U.S. 589 (1967).

42. 194 Neb. at 180-82, 231 N.W.2d at 128-29. The court recognized
that "the personnel rule involved in this case establishe[d] a system of
classification which must be examined to determine its validity ... ." and,
upon such examination, the court declared that the classification drawn be-
tween married persons and all other persons was discriminatory. Id. at
179-80, 231 N.W.2d at 128.
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afforded constitutional protection as a fundamental right.43 As
such, the exercise of that right cannot be inhibited absent a finding
that a compelling state interest is served by the inhibiting regula-
tion.4 4 Since the court had previously determined that the person-
nel rule "involved herein .. . affect[ed] the exercise of a funda-
mental right, i.e., the right to marry,' 45 it emphasized that the rule
would be sustained only if it could be found to promote a com-
pelling governmental interest.4 6 However, since the court below
had issued its summary judgment without a full fact finding ses-
sion, the Nebraska Supreme Court remanded the case to determine
if the rule was justified in view of the purpose served. 47

THE NEBRASKA 'GAG' ORDER: LIMITING PRETRIAL PUBLICITY

In what would later prove to be one of the most widely pub-
licized and controversial judgments by a state court in recent
times, the Nebraska Supreme Court authorized restraint of pretrial
media coverage of the mass murder trial State v. Simants.48

Brought before the court by the Nebraska Press Association, seek-
ing to compel the vacation of a district court order limiting pretrial
publicity,49 the Simants case afforded the Nebraska court the op-
portunity to rule upon what it saw as an apparent conflict between
the first amendment guarantee of a free press and the sixth amend-
ment guarantee of a fair trial. 0 This opportunity, however, came
only after the court resolved a jurisdictional dilemma 5' by choosing

43. See Boddie v. Connecticut, 401 U.S. 371 (1971); Loving v. Virginia,
388 U.S. 1 (1967); Meyer v. Nebraska, 262 U.S. 390 (1923).

44. If a classification violates a fundamental right guaranteed by the
Constitution, the Nebraska court stated, it must be "necessary to the
achievement of a compelling state interest." 194 Neb. at 180, 231 N.W.2d
at 128. See also Eisenstadt v. Baird, 405 U.S. 438 (1972); Dunn v. Blum-
stein, 405 U.S. 330 (1972); Shapiro v. Thompson, 394 U.S. 618 (1969).

45. 194 Neb. at 181, 231 N.W.2d at 128.
46. Id.
47. The court here cautioned the lower court to apply "a higher stand-

ard than that ordinarily required to sustain the validity of a classification
established by law," in searching for a compelling governmental interest.
Id. at 181-82, 231 N.W.2d at 129.

48. 194 Neb. 783, 236 N.W.2d 794 (1975).
49. Id. at 784, 236 N.W.2d at 796.
50. Id. at 783-84, 236 N.W.2d at 796.
51. This jurisdictional problem arose when the Nebraska Press Associ-

ation and others, as intervenors, almost simultaneously appealed the district
court's decision to the Nebraska court and petitioned Mr. Justice Blackmun,
as Circuit Justice, to insure speedy relief from the restrictive 'gag' orders.
Initially reluctant to act until the Nebraska court had an opportunity to
rule, Mr. Justice Blackmun was forced by the court's delay to issue a cham-
bers opinion granting a partial stay of the district court order. This opin-
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to risk collision with the United States Supreme Court through the
exercise of concurrent jurisdiction. 52 Noting that the issues to be
resolved related only to state procedures and were of primary
interest to the trial courts of Nebraska, the court proceeded to
analyze the legitimacy of the district court's order and concluded
by outlining its standard for a permissible level of prior restraint
upon pretrial media reporting. 53

The district court order under review seriously limited the
amount of media coverage to be accorded the Simants case,54 as it
found a clear and present danger that publicity would virtually
eliminate the possibility of selecting an unbiased jury and, conse-
quently, the assurance of a fair trial.5 5 The Nebraska Supreme
Court, unwilling to ignore the potential harm which could stem
from unlimited press coverage in this instance, vacated the order of
the district court and reinstated a less restrictive, modified version
to further guide the conduct of the media. 50 While restraining the
publication of those facts which might strongly implicate the ac-
cused as the murderer, the court also enumerated alternatives
which were designed to alleviate the potential harm of pretrial
publicity in future cases without having to resort to restrictions on

ion, in turn, was appealed by the media to the full United States Supreme
Court, asking that the remainder of the trial court's order be vacated. When
that appeal was granted, the unresolved case stood concurrently before the
Nebraska Supreme Court and the United States Supreme Court. Whether
the delay occasioned by the Nebraska court justified the invocation of juris-
diction by the United States Supreme Court before final resolution by this
state's highest court is a question not resolved here. It is sufficient to note
that the Nebraska court issued its modified order prior to the final ruling
by the United States Supreme Court in Nebraska Press Ass'n v. Stuart,
96 S. Ct. 2791 (1976). See 194 Neb. at 784-87, 236 N.W.2d at 797-98. For
an excellent, detailed analysis of this series of cases see Comment, Consti-
tutional Law-Judicial Restraint of the Press-Nebraska Press Ass'n v. Stu-
art, 9 CREIGHTON L. REV. 693 (1976).

52. 194 Neb. at 787, 236 N.W.2d at 798.
53. Id. at 801, 236 N.W.2d at 805.
54. Id. at 788, 236 N.W.2d at 798-99.
55. Joint Appendix Accompanying Parties Briefs for Certiorari at 14,

Nebraska Press Ass'n v. Stuart, 194 Neb. 783, 236 N.W.2d 794, cert. granted,
96 S. Ct. 557 (1975).

56. 194 Neb. at 801, 236 N.W.2d at 805. This modified 'gag' order pro-
hibited the press from;

[P]ublication of the existence or content of the following, if any
such there be: (1) Confessions or admissions against interest made
by the accused to law enforcement officials. (2) Confessions or ad-
missions against interest, oral or written, if any, made by the ac-
cused to third parties, excepting any statements, if any, made by the
accused to representatives of the news media. (3) Other informa-
tion strongly implicative of the accused as the perpetrator of the
slayings.
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the media's pretrial reporting. The court noted that confrontations
with the media could be avoided by granting a continuance, closing
the preliminary hearings, or ordering a change of venue-alterna-
tives which protect both the interest in fair trials and a free press. 57

Final resolution of the issues presented in Simants came when
the United States Supreme Court recently ruled that the restrictive
order issued by the Nebraska court was unconstitutional.5" The
Supreme Court noted that while pretrial publicity restraints might
be justified in extreme cases, such a drastic measure was not called
for in this instance. 59 The Court felt that in this case, there were
remedies short of prior media restraint which would adequately
protect the interest of the defendant in a fair trial.60 While the long
awaited ranking of freedom of the press and the right to a fair trial
did not transpire, the United States Supreme Court did emphasize
the importance of maintaining a free press. Restraint would only
be authorized in the most extreme cases. Simants, as appealed
from the Nebraska court, was not such a case.6'

57. Id. at 797, 801-02, 236 N.W.2d at 803, 805-06. However, the court
noted that in this case, these remedies would be inadequate to secure the
right of the defendant to a fair trial. Id.

58. Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791 (1976).
59. Id. at 2803-04.
60. Id. at 2804-05.
61. For a complete treatment of the United States Supreme Court's

views on the necessity of prior restraint of the press see Comment, Constitu-
tional Law-Judicial Restraint of the Press-Nebraska Press Ass'n v. Stu-
art, 9 CREIGHTON L. REV. 693 (1976).
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