
EVIDENCE

SUPREME COURT REVIEW

During the past year the Supreme Court of Nebraska was
confronted with a wide variety of cases involving evidentiary prob-
lems. In the great majority of these cases the issues were easily
resolved by reference to precedent and will be discussed only where
a point of particular interest is presented. However, there are also
included several cases which have applied the new Nebraska Evi-
dence Rules,' signed into law on May 22, 1975.2 These Rules
became effective in all trials commenced after December 31, 1975.3
Therefore, this survey covers the transition between prior case law
-and the newly codified evidentiary statutes.

JuDicIAL NOTICE

Indoor Recreation Enterprises, Inc. v. Douglas4 involved an
action seeking a declaratory judgment that poker, bridge, chess, and
checkers were games of skill and subject to the state's gambling
laws.5 The Supreme Court of Nebraska affirmed the district
court's dismissal of appellant's petition, determining that there was
a sufficient factual basis in the record to support the lower court's
conclusion that the predominate purpose of the games in question
was chance.6

The appellants asserted, inter alia, that the district court erred
in not taking judicial notice "of the fact that poker and bridge
[were] played as a matter of course throughout the City of Lincoln
by residents in clubs and residences and played for the wagering
of money."'7  For a fact to be judicially noticed, the provisions of
section 27-201(2)3 of the recently adopted Nebraska Rules of Evi-

l. NEB. REV. STAT. §§ 27-101 to -1103 (Reissue 1975).
2. L.B. 279, [1975] Laws of Neb. 528.
3. Id. § 74, at 557.
4. 194 Neb. 715, 235 N.W.2d 398 (1975).
5. Id. at 715-16, 235 N.W.2d at 400.
6. Id. at 719, 235 N.W.2d at 401.
7. Id.
8. NEB. REV. STAT. § 27-201 (2) (Reissue 1975). The statute provides:

A judicially noticed fact must be one not subject to reasonable
dispute in that it is either (a) generally known within the terri-
torial jurisdiction of the trial court or (b) capable of accurate and
ready determination by resort to sources whose accuracy cannot
reasonably be questioned.
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dence must be met. The Indoor Recreation Enterprises court ruled
that to comply with section 27-201(2), it was not sufficient that
a fact rests upon conjecture or suspicion, gossip or rumor, or because
it is commonly asserted.9 The court determined that a fact may
properly be the subject of judicial notice only if it is "'known,'-
that is, well established and authoritatively settled, without qualifi-
cation or contention."'10

The Nebraska Supreme Court concluded that the allegation in
the appellants' petition that there was wide-spread gambling in
Lincoln, Nebraska, was not the proper subject of judicial notice."
The court determined that such fact was not authoritatively settled,
without qualification or contention, nor ascertainable by resort to
readily available resources. 12

In State v. Sator,'5 another case involving judicial notice, the
defendant alleged that "the municipal ordinance under which he
was convicted was illegal and unconstitutional under both the fed-
eral and state Constitutions."' 4  In affirming the district court's
judgment for plaintiff, the Nebraska Supreme Court declined to
pass upon the contentions which the defendant raised on appeal
since the ordinance challenged as both illegal and unconstitutional
was never introduced in evidence in the lower courts.' 5

It is generally settled that an appellate court will not "take
judicial notice of a municipal ordinance that does not appear in
the record on appeal."' 6 The Sator court determined that it could
not undertake to notice all municipal ordinances in its jurisdic-
tion. 17  Rather, a party relying unon these ordinances must
present them as part of the record.1 8 Since no ordinance appeared
from the record in this case, the Nebraska Supreme Court presumed

9. 194 Neb. at 719. 235 N.W.2d at 401.
10. Id. at 719, 235 N.W.2d at 401-02. The court stated:
A court must be reasonably certain of evervthing of which it takes
judicial notice, that is, the certainty that the fact is uniform and
fixed, and if there is any doubt whatever either as to the fact itself
or as to its being established or a matter of common knowledge,
evidence must be required to support a finding of fact based upon
it.

Id. at 719, 235 N.W.2d at 402.
11. Id. at 719-20. 235 N.W.2d at 402.
12. Id. at 720, 235 N.W.2d at 402.
13. 194 Neb. 120, 230 N.W.2d 224 (1975).
14. Id. at 121, 230 N.W.2d at 225.
15. Id.
16. Id. at 121, 230 N.W.2d at 225. See generally 5 AM. JuR. 2d Appeal

and Error § 741 (1962).
17. 194 Neb. at 122, 230 N.W.2d at 225,
18. Id,
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that "the defendant was properly convicted under a valid ordi-
niance."'19

MEDIcAL EXPERT FROM ANOTHER COMMUNITY-COMPETENT TO PROVE

STANDARD

An action for medical negligence was brought by the plaintiff
in Kortus v. Jensen20 for a nerve injury she sustained while under-
going hip surgery by the defendant. 21  During the trial, expert
testimony was given for the benefit of the plaintiff by a surgeon
from a medical community outside of Nebraska.2 2 On appeal, the
Nebraska Supreme Court considered whether this specialist was
sufficiently qualified as to the general standards of care in ortho-
pedic surgery to make him competent to testify in Omaha, Ne-
braska.23 Recognizing that medical standards of care and skill are
becoming national in scope, the court ruled that:

[A] specialist from one medical community is competent
to testify as an expert witness in a medical malpractice
case as to the standard of care or skill required in another
community, if the witness has knowledge of and familiarity
with the practice and standard of the locality in question
or similar or like communities. 24

However, the court affirmed the defendant's motion for dis-
missal of the action because the expert witness' testimony pointed
only to a difference in judgment as opposed to proof of malprac-
tice.

25

REFRESHED MEMORY OF WITNEss

Rawlings v. Anderson2
6 was an action to recover damages for

injuries sustained in an automobile-motorcycle collision. 27  On

19. Id. at 122-23, 230 N.W.2d at 225-26.
20. 195 Neb. 261, 237 N.W.2d 845 (1976).
21. Id. at 262-63, 237 N.W.2d at 847.
22. Id. at 265-67, 235 N.W.2d at 849-50. The surgeon practiced in

Denver, Colorado, specializing in orthopedic and rehabilitative medicine.
Id. at 265, 237 N.W.2d at 849.

23. Id. at 269, 237 N.W.2d at 850. The Kortus court, in determining
what constitutes reasonable and ordinary care, skill, and diligence on the
part of a doctor in a particular community, stated that:

[T] he test is that which physicians or surgeons in the same neigh-
borhood and in similar communities engaged in the same or similar
lines of work would ordinarily exercise for the benefit of their pa-
tients.

Id. at 268, 237 N.W.2d at 850.
24. Id. at 269, 237 N.W.2d at 850-51.
25. Id. at 271-72. 237 N.W.2d at 851-52.
26. 195 Neb. 686, 240 N.W.2d 568 (1976).
27. Id. at 687, 240 N.W.2d at 570.

[Vol. 10
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appeal, the plaintiff assigned as error the trial court's order relat-
ing to the taking of a pretrial discovery deposition. 28  The trial
court had denied the plaintiff counsel's request for production of
a written statement previously made by the defendant's witness
which the witness had in her possession at the time of the deposi-
tion.

29

In appealing this order, the plaintiff relied upon section
27-61230 of the newly adopted Rules of Evidence.3 1  The Supreme
Court of Nebraska found that "this rule continues the former rule
requiring that any writing used by a witness to refresh his recollec-
tion at a hearing must be produced for an adverse party. '3 2 The
court also found that the new rule requires that any statement used
by the witness to refresh his recollection before testifying be pro-
duced for an adverse party, and that the adverse party be allowed
to introduce those parts of the statement which relate to the testi-
mony of the witness. 33 However, a precondition to the production
and use of the writing under the old or new rule is "the require-
ment that it has been used to refresh the witness' recollection. 34

The precondition was not met in Rawlings.35

AERIAL PHOTOGRAPHS AS EVIDENCE

In Mousel v. Ten Bense 3 6 aerial photographs were successfully
used in defense against an action to quiet title by adverse posses-
sion.3 7 The court ruled that an aerial photograph is admissible in
evidence without testimony by the person who took the picture as
to its accuracy or without interpretation by an expert witness.8s

Few cases have dealt with this specific subject area.3 9  The

28. Id. at 695, :240 N.W.2d at 574.
29. Id.
30. NEB. REV. STAT. § 27-612 (Reissue 1975) provides:
If a witness uses a writing to refresh his memory for the purpose
of testifying, either before or while testifying, an adverse party is
entitled to have it produced at the hearing, to inspect it, to cross-
examine the witness thereon, and to introduce in evidence those
portions which relate to the testimony of the witness....
31. 195 Neb. at 695, 240 N.W.2d at 574.
32. Id.
33. Id. at 695-696, 240 N.W.2d at 574.
34. Id. at 696, 240 N.W.2d at 574.
35. Id.
36. 195 Neb. 456, 238 N.W.2d 632 (1976).
37. Id. at 458, 238 N.W.2d at 633.
38. Id.
39. RICHARDSON, MODEM SCIENTIFC EVIDENCE § 16.15 at 499 (2d ed.

1974).
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court found support in Bedford v. Herman,40 the only Nebraska
case commenting on photographic evidence, for holding it sufficient
that "some witness familiar with the subject matter can testify that
it is a true and accurate representation of the scene depicted."'41

This statement of law is generally the attitude of those courts
admitting photographic evidence.42

40. 158 Neb. 400, 63 N.W.2d 772 (1954).
41. 195 Neb. at 458, 238 N.W.2d at 633.
42. E.g., McLeMore v. Alabama Power Co., 285 Ala. 20, 228 So. 2d 780

(1969); Hubert v. Maritta, 224 Ga. 706, 164 S.E.2d 832 (1968).

[Vol. 10


