
INSURANCE

SUPREME COURT REVIEW

The most significant insurance case during the survey period
was Pettid v. Edwards.' In that case, the Nebraska Supreme
Court aligned itself with the minority of jurisdictions2 by rejecting
the argument for "stacking" of medical payments and uninsured
motorist coverages in a family automobile policy.8 Stacking is the
"aggregation of the limits of ... coverage when the insured owns
two or more automobiles insured under a single Family Automo-
bile Policy."'4

Other Nebraska decisions during the survey period, although
not addressing issues over which there is much difference of opin-
ion, clarified Nebraska insurance law. In one opinion, the court
inferred a statutory definition of "uninsured motor vehicle."5  The
court also rendered interpretative guidance on "pre-existing sick-
ness" in an accidental injury policy.6 Two cases dealt with the
requirements for notice of cancellation of insurance policies by an
insurer,7 and another two cases focused on the effect on an insur-
er's liability of an agent's acts or omissions.8

STACKING OF COVERAGES

In Pettid v. Edwards,9 an uninsured motorist struck the
daughter of the insured-plaintiff as she was walking across a street.
The insurance policy in question listed the two automobiles owned
by the insured and contained medical payments and uninsured
motorist coverages in the respective limits of $1,000 and $10,000
for each person. The coverages applied to each automobile, and

1. 195 Neb. 713, 240 N.W.2d 344 (1976) [hereinafter cited as Pettid].
2. See Comment, Stacking of Medical Payments Limits Under The

Family Automobile Policy, 9 CREIGHTON L. REV. 402 (1975).
3. 195 Neb. at 717-19, 240 N.W.2d at 346-48.
4. 9 CREIGHTON L. REv. 402 (1975).
5. Emery v. State Farm Mut. Auto Ins. Co., 195 Neb. 619, 239 N.W.2d

798 (1976).
6. Brown v. Inter-Ocean Ins. Co., 195 Neb. 189, 237 N.W.2d 146 (1976).
7. Saunders v. Mittlieder, 195 Neb. 232, 237 N.W.2d 838 (1976); Stilen

v. Cavalier Ins. Corp., 194 Neb. 824, 236 N.W.2d 178 (1975).
8. Zweygardt v. Farmers Mut. Ins. Co., 195 Neb. 811, 241 N.W.2d 323

(1976); Zukaitis v. Aetna Cas. & Sur. Co., 195 Neb. 59, 236 N.W.2d 819
(1975).

9. 195 Neb. 713, 240 N.W.2d 344 (1976).



CREIGHTON LAW REVIEW

the premiums therefor were stated separately for each automo-
bile.1 0

The controversy centered on the limits of recovery. The
insurer argued for the amount of $11,000, while the insured
argued that the limit of recovery should be $22,000.11 The key
provision in the policy was a "Condition, Limits of Liability"
section, which stated that the limits contained in the declarations
for medical payments and for uninsured motorist coverage applica-
ble to each person were the limits of the insurer's liability "regard-
less of the number of automobiles to which this policy applies.' 12

The court's disposition of the contentions with respect to the
medical payments coverage rested largely on the principle of free-
dom of contract. The court noted that the restriction in the policy
was in plain language and did not give rise to any reasonable
expectation that its meaning was otherwise.' 3

Resolution of the issue of stacking with respect to the unin-
sured motorist provision was more difficult because inclusion of
such coverage by the insurer was not purely voluntary.14 The
public policy of protecting innocent victims of automobile acci-
dents which underlies the statute dealing with uninsured motorist
coverage' 5 has been reflected in Nebraska judicial decisions which
rejected limitations and restrictions on such coverage attempted by
insurers.16 In fact in Bose v. American Family Mutual Insurance
Co.,' 7 the Nebraska Supreme Court had held that where sep-
arate policies insuring different automobiles are issued to the

10. Id. at 714-15, 240 N.W.2d at 345-46.
11. Id. at 715, 240 N.W.2d at 346.
12. Id.
13. Id. at 716, 240 N.W.2d at 346-47.
14. Id. at 716-17, 240 N.W.2d at 347. The applicable statute provides:
No policy insuring against loss resulting from liability imposed by
law for bodily injury or death suffered by any person arising out
of the ownership, maintenance or use of a motor vehicle shall be
delivered or issued for delivery in this state with respect to any
motor vehicle registered or principally garaged in this state unless
coverage is provided therein or supplemental thereto, in limits for
bodily injury or death set forth in section 60-509, under provisions
approved by the Director of Insurance, for the protection of persons
insured thereunder who are legally entitled to recover damages
from owners or operators of uninsured motor vehicles and hit-and-
run motor vehicles because of bodily injury, sickness or disease, in-
cluding death, resulting therefrom. ...

NEB. REV. STAT. § 60-509.01 (Reissue 1974).
15. 195 Neb. at 717, 240 N.W.2d at 347.
16. See Protective Fire & Cas. Co. v. Woten, 186 Neb. 212, 216, 181

N.W.2d 835, 837 (1970); Stephens v. Allied Mut. Ins. Co., 182 Neb. 562,
565-66, 156 N.W.2d 133, 136-37 (1968).

17. 186 Neb. 209, 181 N.W.2d 839 (1970).
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same insured, the insured is entitled to the benefit of the full
coverage in each policy."'

The majority opinion in Pettid, however, distinguished Bose
because it involved two policies rather than a single policy. The
court, evincing reluctance to rewrite the insurance contract, found
the "clear" limitation of liability not prohibited by the Nebraska
statute or public policy.' 9 On the other hand, the dissent thought
insignificant whether one or two policies provided the uninsured
motorist coverage of the two automobiles, especially considering
that separate premiums were paid and charged for each vehicle. 20

Additionally, the dissent believed the majority holding to be a
perversion of the statutory intent of the uninsured motorist law that
the "innocent victim" be protected from the "financially irresponsi-
ble motorist."

2'

UNINSURED MOTOR VEHICLE

In Emery v. State Farm Mutual Automobile Insurance Co.,2 2

the issue was whether the tortfeasor was operating an unin-
sured motor vehicle within the meaning of section 60-509.01.23 The
tortfeasor carried liability insurance at the limits required by
statute,2 4 but the proceeds were insufficient to satisfy his legal
liability to the five persons injured in the automobile acci-
dent. The plaintiffs had received substantially less than $10,000,
the limit for uninsured motorist coverage set by statute, and
contended that the statute mandated each injured person's judg-
ment be satisfied to the extent of $10,000.25

The court held that the vehicle involved does not become an
uninsured motor vehicle because its insurance does not satisfy the
driver's liability to each individual claimant in the statutory
amount. 26 In reaching its conclusion, the court noted a prior
decision holding that "uninsured motorist" was not defined by
statute but must be determined from the terms of the insurance

18. Id. at 210-11, 181 N.W.2d at 840-41.
19. 195 Neb. at 717, 719, 240 N.W.2d at 347, 348.
20. Id. at 721, 240 N.W.2d at 349.
21. Id. at 720, 240 N.W.2d at 348.
22. 195 Neb. 619, 239 N.W.2d 798 (1976).
23. NEB. REV. STAT. § 60-509.01 (Reissue 1968).
24. NsB. REv. STAT. § 60-509 (Reissue 1968) required $10,000 for in-

jury or death of any one person in an accident and $20,000 for injuries
or death of two or more persons in any one accident. An amendment raised
the limits to $15,000 and $30,000. NEB. REV. STAT. § 60-509 (Reissue 1974).

25. 195 Neb. at 620, 239 N.W.2d at 799.
26. Id. at 624, 239 N.W.2d at 801-02.
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policy.27 The Emery court, however, found the statute to furnish
by "very clear implication" the meaning of "uninsured motor
vehicle;" "an uninsured motor vehicle is one which does not have
in force at the time of the accident liability insurance affording the
coverage and limits specified ... for personal injury and death. '28

PREEXISTING SICKNESS

In Brown v. Inter-Ocean Insurance Co.,29 the plaintiff, suffer-
ing from a preexisting degenerative disk disease, incurred an
accidental back injury for which he claimed disability and medical
expenses under two accident insurance policies. Uncontroverted
medical evidence showed that both the accident and preexisting
disease contributed to the plaintiff's injury.8 0 The question, there-
fore, was what effect should be given to the following exclusion in
the policy: "This policy shall not cover ... any loss caused
directly or indirectly by any sickness, disease or mental infirmity

"31

While judicial treatment of such exclusions has not been
uniform, a review of Nebraska precedent 3 2 led to the conclusion
that the insurer was liable even though the injury would not have
resulted but for the preexisting infirmity.3 3 The question of causa-
tion may be one for the jury where there is conflicting evidence, the
rule being stated by the court as follows:

[R] ecovery may be had when the accident is the active,
efficient and precipitating cause which set in motion the
agencies which resulted in the injury or death without in-
tervention of any other independent force, even though
existing infirmities of the insured may be necessary condi-
tions to the result.3 4

CANCELLATION OF INSURANCE

Two cases emphasized the importance of strict compliance by

27. Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 564, 156 N.W.2d
133, 136 (1968).

28. 195 Neb. at 622, 239 N.W.2d at 801.
29. 195 Neb. 189, 237 N.W.2d 146 (1976).
30. Id. at 190, 237 N.W.2d at 147.
31. Id. The court also addressed the insurer's disclaimer of total dis-

ability, showing a liberal construction of total disability clauses. Id. at
193, 237 N.W.2d at 149.

32. See, e.g., Long v. Railway Mail Ass'n, 145 Neb. 623, 17 N.W.2d 675
(1945); Moon v. Order of United Commercial Travelers, 96 Neb. 65, 146
N.W. 1037 (1914); Ward v. Aetna Life Ins. Co., 82 Neb. 499, 118 N.W. 70
(1908).

33. 195 Neb. at 192-93, 237 N.W.2d at 148.
34. Id.
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insurers with policy provisions relating to notice of cancellation.3 5

In Stilen v. Cavalier Insurance Corp.,36 the Nebraska Supreme

Court held that notice of cancellation of insurance for nonpay-

ment of premiums must be "peremptorily explicit," and that

any unearned premium must be returned with the notice unless an
accurate statement setting forth the balance of the account (includ-
ing when and to whom the balance is payable) is conveyed to the

insured.3 7 The notice mailed to Stilen was found defective due to
miscalculation of the premium.3 8

The statute relating to notices of cancellation was at issue in

Saunders v. Mittlieder.3 9  Specifically, must an insurer send its
notice of cancellation by registered or certified mail under section

44-51640 regardless of the period for which the policy has been in
force? The court answered in the affirmative, holding that notice
sent by regular mail was ineffective. 4 1

INSURANCE AGENTS

The case of Zukaitus v. Aetna Casualty & Surety Co.,42 in-

volved an agency contract between Aetna and its agent through
whom a professional liability policy was issued to the plaintiff-
insured. That agency contract was terminated without the knowl-
edge of the insured. Later, the insured received a notice of a
claim against him which he turned over to his insurance agent.

The agent forwarded the 'claim to the wrong insurance com-
pany. The error was discovered much later, at which time

Aetna denied liability on the basis of untimely notice.43 The court

rejected Aetna's defense and determined that notice to the agent
constituted notice to Aetna and the insurance issued by Aetna

35. NEB. REv. STAT. § 44-379 (Reissue 1974) requires that insurance
policies contain "an appropriate provision for cancellation thereof by either
the insurer or the insured."

36. 194 Neb. 824, 236 N.W.2d 178 (1975).
37. Id. at 828, 236 N.W.2d at 181.
38. Id. at 827, 236 N.W.2d at 180.
39. 195 Neb. 232, 237 N.W.2d 838 (1976).
40. NEB. REv. STAT. § 44-516 (Reissue 1974) reads in part: "(1) No

notice of cancellation of a policy to which section 44-515 applies shall be
effective unless mailed by registered or certified mail to the named insured.

." NEB. REv. STAT. § 44-515 (Reissue 1974) sets forth the reasons for
which cancellation will be effective, but contains the following exception:
"(2) This section shall not apply to any policy or coverage which has been
in effect less than sixty days at the time notice of cancellation is mailed
or delivered by the insurer unless it is a renewal policy."

41. 195 Neb. at 236, 237 N.W.2d at 840.
42. 195 Neb. 59, 236 N.W.2d 819 (1975).
43. Id. at 60-61, 236 N.W.2d at 820.
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continued to bind Aetna unless or until the insured had notice or
knowledge of the termination of the agency arrangement. 4 4

In Zweygardt v. Farmers Mutual Insurance Co.,45 an insur-
ance agent, knowing the covered building was vacant, failed to
execute the forms and permits normally required at the issuance
of fire insurance policies. The court held such omission by the
agent to be a waiver of the vacancy and unoccupancy conditions of
the policy insofar as the vacancy existing at the time of issuance of
the policy.46 Calling upon two Nebraska decisions of the nine-
teenth century, 47 the Nebraska Supreme Court noted that promises
by the insured as to imminent occupancy of the premises were not
significant in the absence of allegations of fraud or misrepresenta-
tion.

48

LEGISLATION

Legislative developments in insurance law were overshadowed
by enactments addressed to the apparent crisis of medical malprac-
tice.' The Nebraska Hospital and Physicians Mutual Insurance
Association Act and the Professional Liability Insurance Availabil-
ity Act, L.B. 8092 and L.B. 9173 respectively, are designed to

ensure the availability of liability insurance for all classes of "health
care providers" in Nebraska.4 The most important legislative

44. Id. at 64, 236 N.W.2d at 822.
45. 195 Neb. 811, 241 N.W.2d 323 (1976).
46. Id. at 818, 241 N.W.2d at 327.
47. German Ins. Co. v. Frederick, 57 Neb. 538, 77 N.W. 1106 (1899);

Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 Neb. 537, 62 N.W. 877
(1895).

48. 195 Neb. at 816, 241 N.W.2d at 326.

1. Two bills unrelated to medical malpractice but of some signifi-
cance were L.B. 37, [1976] Laws of Neb. 55 and L.B. 649, [1976] Laws of
Neb. 334. The former removed the $10,000 limit of term life insurance
which a state agency may provide for the benefit of its employees. The
latter affected all group sickness and accident insurance policies issued or
delivered in Nebraska, requiring that such policies include a provision ex-
tending coverage to certain dependents of members participating in the
group plan.

2. L.B. 809, [1976] Laws of Neb. 601.
3. L.B. 917, [1976] Laws of Neb. 721.
4. "Health care provider," a term consistently used in the statutes

includes the following: "(a) a physician; (b) a nurse anesthetist; (c) an
individual, partnership, corporation, association, facility, institution, or other
entity authorized by law to provide professional medical services by physi-
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action in this area, although not strictly limited to insurance mat-
ters, is the Nebraska Hospital-Medical Liability Act. 5 This law,
L.B. 434, establishes a comprehensive scheme for processing of
medical malpractice claims. It also has the stated purpose of
insuring the availability of malpractice insurance coverage at rea-
sonable rates.0

The Nebraska Hospital-Medical Liability Act provides the
patient's exclusive remedy for malpractice against all health care
providers qualifying under the act 7 through filing proof of financial
responsibility with the Director of Insurance and payment of a
surcharge to an Excess Liability Fund.8 If health care providers
should not qualify; for example, if they fail to pay the surcharge,
they will be subject to liability under common law doctrines.9

Patients, on the other hand, are conclusively presumed to have
elected to come under the act unless they elect to the contrary and
convey such to the Director of Insurance and their health care
provider.' 0

Perhaps the provision most subject to constitutional challenge
is that which imposes dollar limits on recovery.'1 The total
amount that may be recovered for injury or death of a patient
arising out of an occurrence' 2 is $500,000, but any one health care
provider qualified under the act will not be responsible for paying

cians or nurse anesthetists; (d) a hospital; or (e) a personal representative
.* .who is successor or assignee of any health care provider designated
in subdivisions (a) to (d) of this subsection." L.B. 434, § 3(1), [1976]
Laws of Neb. at 151; see also L.B. 917, § 2(3), [1976] Laws of Neb. at 721-
22.

5. L.B. 434, [1976] Laws of Neb. 151.
6. Id. § 1(2), at 151.
7. Id. § 21, at 154-55.
8. Id. § 24(1) and (2), at 156. The Fund is created by section 29.

Proof of financial responsibility means insurance in the amount of $100,000
per occurrence, and for physicians and nurse anesthetists, $300,000 for ag-
gregate liability in a single policy year, and for hospitals, an aggregate
liability of $1,000,000 for a policy year. Id. § 27, at 157.

9. Id. § 21(1), at 154.
10. Id. § 21(2), at 154-55. The election not to be bound by the act

must be filed with the Director of Insurance in advance of any treatment,
act, or omission upon which any claim or cause of action is based and
must be relayed to the health care promoter "as soon as is reasonable under
the circumstances." Such election is automatically revoked two years after
the filing with the Director unless renewed in writing. Id. § 21(3), at 155.

11. The act contains a severability clause in view of the potential in-
validity of any part of it. Id. § 55, at 175.

12. "Occurrence shall mean the event, incident, or happening, and the
acts or omissions incident thereto which proximately cause injuries or dam-
ages for which reimbursement is or may be claimed by the patient or his
representative." Id. § 13, at 153.
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more than $100,000 for any one occurrence. 1 3  Subject to the
overall limit, the Excess Liability Fund will be used to pay any
judgment or settlement approved by a court in excess of the total
liability of all liable health care providers. 14

Another potentially controversial feature of the act is the
establishment of medical review panels. 15 Before commencing an
action in court, a claimant must present his proposed petition to the
panel for its opinion.' 6 The panel will consider only written
evidence but each party has the right to present argument. 7 Then,
the panel must render its expert opinion'8 on whether the evidence
supports the conclusion that the defendant did or did not meet the
applicable standard of care, or whether a material issue of fact
precludes the necessity for an opinion.' 9 The panel is prohibited
from providing dollar amounts or percentages of disability in its
opinion, 20 just as the claimant in his malpractice petition is not
permitted to demand a dollar amount but rather "such damages as
are reasonable in the premises."'2'

Procedural aspects of the act relate to the time limitation for
bringing an action and to attorney's fees. In no event, regardless of
the time of discovering the cause of action, may an action based
upon alleged malpractice or associated breach of warranty be
commenced after six years from the alleged act or omission giving
rise to the action. 22 Ordinarily, the period of limitation will be two
years unless the cause of action was not, or could not, be discov-
ered within the two-year period, in which event there will be one
year from date of discovery for commencing the action. 23 With
respect to attorney's fees, court review upon motion of either
party24 is supposedly designed to remedy the legislature's finding

13. Id. § 25(1) and (2), at 156.
14. Id. § 25(3), at 156-57. Provisions for such payment are outlined

in sections 31 to 33 of the act.
15. Id. § 40(1), at 165. The panel consists of one attorney, who acts

as an advisor and chairman, and three physicians in the ordinary case, two
of which are selected by the parties to an action. The two physicians select
the third physician. Id. § 41, at 166-67.

16. Id. § 40(2), at 165-66.
17. Id. § 42(1) and (3), at 167, 168.
18. Minority opinions are permissible. Id. §§ 43 (4) and 44(2), at 168-

69.
19. Id. § 43(2) and (3), at 168.
20. Id. § 43(4), at 168.
21. Id. § 22, at 155-56.
22. Id. § 28, at 157-58.
23. Id. The one-year limitation also would commence upon "discov-

ery of facts which would reasonably lead to such discovery" of the cause
of action.

24. Id. § 34(1), 161-62.
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that "too large a percentage of the cost of malpractice insurance is
received by individuals other than the injured party. ' 25 Another
legislative finding, that presently "nonmeritorious malpractice
claims" are excessive, 26 may be reflected in the statutory provision
granting courts authority in their discretion to tax as costs payable
to the prevailing party, reasonable costs of preparation and trial,
including attorney's fees, as well as the reasonable loss of earnings
by the prevailing party.27

Finally, L.B. 434 establishes two authorities: Commission on
Medical Qualifications and Residual Malpractice Insurance Au-
thority. The former is constituted primarily to investigate com-
plaints concerning members of the medical profession, 28 and the
latter authority is empowered to write medical malpractice liability
insurance for a health care provider if his efforts to secure such
coverage from private insurers have been fruitless.29

The Professional Liability Insurance Act, L.B. 917,30 is an
obvious effort to ensure availability of professional liability insur-
ance to the medical profession.3 1 The Professional Liability Au-
thority of Nebraska established by the act commences its operation
when professional liability insurance becomes substantially unavail-
able to a particular class of health care providers. 32 Upon certifi-
cation of that contingency by the Director of Insurance, the Au-
thority becomes the exclusive agency through which professional
liability insurance may be written for those classes of medical
personnel. 33 A reserve for underwriting operations is to be funded
by an assessment levied on eligible health care providers. 34

The Nebraska Hospital and Physicians Mutual Insurance As-
sociation Act, L.B. 809,35 authorizes groups of three or more
hospitals or ten or more physicians to incorporate to insure their
respective members against liability.36 The act sets out standards
for constituting such associations37 and for their conduct.38

25. Id. § 1(2), at 151.
26. Id. § 1(1), at 151.
27. Id. § 34(2), at 162.
28. Id. §§ 48-53, at 170-74.
29. Id. §§ 37-38, at 163-65.
30. L.B. 917, [1976] Laws of Neb. 721.
31. Id. § 1, at 721.
32. Id. §§ 3-4, at 722.
33. Id. §§ 4, 6, at 722-23.
34. Id. § 8(1) and (2), at 725.
35. L.B. 809, [1976] Laws of Neb. 601.
36. Id. §§ 1-3, at 601.
37. Id. §§ 4-9, at 601-04.
38. Id. § 11, 13-17, at 604-05.
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