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INTRODUCTION

The first half of the decade of the 1970's has seen an assault
upon a citadel of 19th Century thought in America: state institu-
tions for the mentally retarded.1

1. Over the years, there have been many definitions of mental retar-
dation which attempted to differentiate between the intellectually subaver-
age and those persons having "normal" intelligence. Unfortunately, these
definitions have generally been couched in extremely negative terms such
as "idiot," "imbecile," "moron," "low-grade," "high-grade," "custodial," etc.
Many of these terms are still used to describe the retarded; they not only
set the mentally retarded apart from other members of society, but convey
a picture of subhuman status, prolonged dependence, and a seriously re-
stricted ability to develop or learn. See generally Doll, The Essentials of
an Inclusive Concept of Mental Deficiency, 46 AM. J. OF MENT. DEFic. 214
(1941); C. BENDA, DEVELOPMENT DISORDERS OF MENTATION AND CEREBRAL

PALSIES (1952); R. MASLAND, S. SARASON, AND T. GLADWIN, MENTAL SUB-
NORMALITY: BIOLOGICAL, PSYCHOLOGICAL AND CULTURAL FACTORS (1958).
Such images have all been employed as justifications for isolation from the
community, custodial care and over-protection. Accordingly, the definition
of mental retardation is a very important consideration.

A widely used definition of mental retardation which is generally ac-
cepted in the United States was adopted by the American Assocation on
Mental Deficiency (AAMD) in 1973. See H. GROSSMAN, MANUAL OF TERMun-
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A rapidly developing scientific understanding, both of the
nature of mental retardation and the vast developmental potential
of mentally retarded citizens, has challenged the raison d'etre for

NOLOGY AND CLASSIFICATION IN MENTAL RETARDATION (1973). This definition
states that: "Mental retardation refers to significantly subaverage intellec-
tual functioning existing concurrently with deficits in adaptive behavior,
and manifested in the developmental period." Id. at 5. The terms used
in this definition may be explained as follows:

SUBAVERAGE GENERAL INTELLECTUAL FUNCTIONING: Falling
below 97% of the population on standardized tests of global intelligence.
Tests of this type are used to sample a wide range of knowledge and skills
in order to compare a person's test performance to a standard established
for his age level. A person exhibiting knowledge and skills similar to the
standard for his age group is considered average. Below and above aver-
age performance, therefore, means that a person's test performance is com-
parable to persons either younger or older than himself. See generally P.
WECHSLER, WECHSLER ADULT INTELLIGENCE SCALE (1955) and L. TERmAN, M.
MERRILL, STANFORD-BiNET INTELLIGENCE SCALE (1972).

DEVELOPMENTAL PERIOD: From conception to about 16 years of
age.

ADAPTIVE BEHAVIOR: The ability to adapt to and control one's en-
vironment, usually defined in terms of maturation, learning and social
skills. See generally E. DOLL, THE VINELAND SOCIAL MATURITY SCALE (1941)
and E. BALTHAZAR, BALTHAZAR SCALES OF ADAPTIVE BEHAVIOR FOR THE PRO-

FOUNDLY AND SEVERELY MENTALLY RETARDED (1958).

It should be noted that the AAMD definition is based upon a dual con-
cept of mental retardation: it is defined in terms of reduced intellectual
functioning which, in turn, is associated with deficits in adaptive abilities.
Even though this definition is more general than earlier statements, it does
adequately stress the learning, growth and developmental potentials that
exist for mentally retarded persons.

Persons attaining measured intelligence scores significantly below 100
(100 is considered to be average) are usually classified according to levels
of mental retardation as follows:

Level of Retardation Standardized Intelligence Test
Stanford-Binet Wechsler

Mild 52-67 55-69
Moderate 36-51 40-54
Severe 20-35 25-39
Profound Below 20 Below 25
Basic to the use of intelligence tests is the assumption that the person

taking the test has had similar opportunities to learn and shares a common
language and culture with those persons on whom the test was standardized
(e.g. culturally unfair tests in English rather than the testee's native lan-
guage). Clearly, a number of factors other than intelligence can signifi-
cantly depress test scores (e.g. sensory impairments, motivation to perform
well in a testing situation, anxiety associated with test taking, and mental
illness). See generally J. MERCER, LABELLING THE MENTALLY RETARDED

(1973).
The second criterion used in the diagnosis of mental retardation is

adaptive behavior. In the AAMD Manual on Terminology and Classifica-
tion, adaptive behavior is defined as referring primarily to the effectiveness
with which the individual copes with the natural and social demands of
his environment. It has two major facets: (1) the degree to which the
individual is able to function and maintain himself independently, and (2)

19761



CREIGHTON LAW REVIEW

massive residential institutions.2 The conceptual elements of this
current understanding, casting off stereotypes regarding the men-
tally retarded, emphasize the habilitation of mentally retarded citi-

the degree to which he meets satisfactorily the culturally-imposed demands
of personal and social responsibility. H. GROSSMAN, MANUAL OF TERMI-

NOLOGY AND CLASSIFICATION IN MENTAL RETARDATION 11 (1973).
As in the case of measured intelligence, adaptive behavior is evaluated

by comparing an individual with members of his own age group. Thus
adaptive behavior is always evaluated in terms of the degree to which the
individual meets the standards of personal independence and social respon-
sibility expected of his chronological age group. For example, maturation
would be emphasized during early childhood years in which such skills as
sitting, standing, walking, self-feeding, toileting and speech are ordinarily
developed. Academic performance would be stressed during school age
years, while vocational and social effectiveness would be appropriate topics
for adults.

A positive correlation should exist between measured intelligence and
adaptive behavior. That is, an individual who ranks relatively high in one
dimension would be expected to rank high in other areas as well. Marked
discrepancies between measured intelligence and adaptive behavior (e.g.,
an intelligence quotient within normal limits coupled with a subaverage
adaptive behavioral level, and vice versa) would cast serious doubt upon
the diagnosis of mental retardation.

In summary, the diagnosis of mental retardation is made on the basis
of two dimensions: (1) measured intelligence, and (2) adaptive behavior.
No person should be classified as mentally retarded until he or she has
been evaluated by a team of qualified professionals-including representa-
tives from the medical, social, educational, and psychological disciplines.
Moreover, the assessment should not be considered complete unless parents
or relatives have been involved in the evaluation process as significant ob-
servers, and the person's adaptive behavior has been assessed in relation
to his community and family situation, and taking into account the cultural
norms of their environment.

2. The burgeoning current national interest in the mentally retarded
can be traced to the establishment of the National Association for Retarded
Citizens (NARC) in 1950 as a citizen advocacy group to spur change in the
field, and the creation of President John F. Kennedy's Panel on Mental Re-
tardation and the subsequent federal mandate in 1963. Message from Pres-
ident Kennedy on Mental Illness and Mental Retardation, Feb. 5, 1963, in
109 CONG. REc. 1744 (1963). For example, NARC, a 250,000 member organ-
ization of parents of the retarded, professionals in mental retardation, and
concerned citizens, has been a pioneer in initiating educational, vocational,
and residential models across our country and then prompting local, state
and federal levels of government to accept these services as part of their
generic service aids to all retarded citizens. NARC has recently turned its
attention to actively litigating for sweeping changes while steadfastly mon-
itoring what they initiated. See 1975 NAT'L ASS'N FOR RETARDED CITIZENS
ANN. REP. Similarly, members of President Kennedy's Panel on Mental
Retardation, in their 1962 report, outlined 99 recommendations on what had
to be done on a national scale and then helped to develop the rationales
for the establishment of: (a) alternative models of care, (b) research
guidelines, and (c) new training programs for enlarging the professional
workers on behalf of the mentally retarded. See PRESIDENT'S PANEL ON
MENTAL RETARDATION, REPORT TO THE PRESIDENT: A PROPOSED PRocRAM FOR

NATIONAL AcTION TO COMBAT MENTAL RETARDATION (1962).
Mental retardation has been championed by our last four Presidents.
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zens in integrative community programs and services.3 The after-
shocks of this understanding are now reverberating through the
legal superstructure of the institution, as federal courts, in growing
numbers, recognize the constitutional rights of mentally retarded
citizens. 4 This interface of the developing scientific understanding
and legal activism merits an examination. To understand one and
not the other is to understand neither.

HISTORICAL PERSPECTIVES

Prior to the modern age, the early history of mental retarda-
tion, like mental illness, was dominated by primitive thinking that
tended to attribute the problems to various supernatural causes. 5

At the dawn of the 19th Century, a French psychiatrist, Jean-Marc
Gaspard Itard, reported on his five year project of "educating the
mind" of Victor, a mentally retarded adolescent, known as the
"Wild Boy of Aveyron." Itard's report sparked the beginnings of

Recently stated (1972) Presidential goals include a strong focus on the pre-
vention of mental retardation and a de-institutionalization focus wherein
a significant proportion of the over 180,000 retarded individuals in public
institutions will be able to return to useful lives in their communities. The
recently completed President's Committee on Mental Retardation Report
clearly enumerates what must be accomplished during the remaining years
of this century to bring equal rights to the retarded. This Report is a clar-
ion call, replete with specific recommendations for treatment and habilita-
tion. See PRESIDENT'S COMMITTEE ON MENTAL RETARDATION, MENTAL RETAR-
DATION: CENTURY OF DECISION (1976). Viewed in these recent historical
perspectives, the treatment and habilitation of the mentally retarded stand
today at a most exciting point in the evolution of professional and citizen
involvement.

3. Baroff, Residential Alternatives to the Institution, in MENTAL RE-
TARDATION: NATURE, CAUSE, AND MANAGEMENT 401 (G. Baroff ed. 1974);
S. THURMAN AND R. TRIELE, A VIABLE ROAD FOR RETARDATION INSTITUTIONS:
THE ROAD TO SELF-DESTRUCTION 11, 21-23 (1973); PRESIDENT'S COMMITTEE ON
MENTAL RETARDATION, MENTAL RETARDATION: CENTURY OF DECISION 94-96
(1976).

4. Welsch v. Likins, 373 F. Supp. 487 (D. Minn. 1974); Relf v. Wein-
berger, 372 F. Supp. 1196 (D.D.C. 1974); Souder v. Brennan, 367 F. Supp.
808 (D.D.C. 1973); Wyatt v. Aderholt, 368 F. Supp. 1382 (M.D. Ala. 1973),
aff'd on other grounds, 503 F.2d 1305 (5th Cir. 1974); New York State Ass'n
for Retarded Children, Inc. v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973);
Horacek v. Exon, 357 F. Supp. 71 (D. Neb. 1973); Wyatt v. Stickney, 344
F. Supp. 387 (M.D. Ala. 1972), affd sub nom., Wyatt v. Aderholt, 503 F.2d
1305 (5th Cir. 1974).

5. Except for the works of Hippocrates and a few of his contempo-
raries, mental retardation or any identifiable description of it does not ap-
pear in the medical writings of antiquity. The physicians of the first eight-
een centuries of the Christian era had precious little interest in mental re-
tardation or mental illness and their manifestations. See generally L. KAN-
NiR, A HISTORY OF THE CARE AND STUDY OF THE MENTALLY RETARDED (1964).

6. In 1801, Itard reported on his efforts to educate Victor, a "wild
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widespread scientific and professional -concern with "idiocy" (men-
tal retardation). This work clearly illustrated what a creative,
humanistic, and highly structured approach to the mentally retard-
ed could accomplish. Itard's approach to the mentally retarded
would become the professional underpinnings of the early state
supported schools for the retarded in America in the mid-1800's.7

These early institutions emphasized the development of skills for
a more independent life upon the part of the mentally retarded.8

boy" (apparently a severely retarded youth) who had probably been aban-
doned by his family and left to perish in the forests of the province of Avey-
ron in France. Itard devised and vigorously pursued a system of sensory
input and rigorous habit training.

Victor, who had been viewed as severely retarded when Itard com-
menced treatment, responded very favorably: he commenced to walk in
an upright position, fed and dressed and toileted himself, developed lan-
guage, etc. Itard's treatment program for Victor embodied the following
principles and objectives: 1) to endear him to social life by making it more
congenial than the one he had recently been leading; 2) to awaken his nerv-
ous sensibility by the most energetic stimulants and at other times by
quickening the affections of the soul; 3) to extend the sphere of his ideas
by creating new wants and multiplying his associations with surrounding
beings; 4) to lead him to the use of speech by determining the exercise
of imitation, under the spur of necessity; and 5) to exercise, during a certain
time, the simple operations of his mind upon his physical wants, and there-
from derive the application of the same to objects of instruction. See gen-
erally H. LANE, THE WILD Boy or AvEYRON (1976); J. ITARD, THE WILD Boy
OF AvEYnoN (1932).

Itard's dramatic treatment results with a retarded youth inspired an-
other Parisian psychiatrist, Eduordo S6guin, to work with the retarded. S&
guin noted that the education and training of the retarded: "Consists in
the adaptation of the principles of physiology through physiological means
and instruments, to the development of the dynamic perceptive, reflective
and spontaneous functions of youth." E. SiGUIN, THE MORAL TREATMENT,
HYGIENE AND EDUCATION OF IDIOTS AND OTHER BACKWARD CHILDREN 89
(1848). It is upon S~guin's principles, extended by successive behavioral
scientists and educationalists that most of our present methods were and
are based.

It is interesting to note that the pioneer work of Itard and S6guin was
focused on the severely retarded. This historical fact seriously questions
the hopelessness toward the severely retarded that persists to this day. The
treatment potentials were always present, and successful techniques were
elaborated early. Thus it appears that it was the eugenic alarm that turned
professionals away from what could and should be done on behalf of the
severely retarded. See generally Ball, Training Generalized Imitation:
Variations on an Historical Theme, 75 AM. J. MENT. DEFIC. 135 (1970). Ball
points out that the treatment procedures now being rediscovered in mental
retardation, were used by Itard and S6guin 100 years ago and that their
dormant status does not detract from raising the question of why these
treatment techniques are not more widely applied in modern service agen-
cies for the retarded. Id.

7. W. Wolfensberger, The Origin and Nature of Our Institutional
Models, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR THE MENTALLY
RETARDED 63 (President's Committee on Mental Retardation, 1969).

8. The Nebraska response during this period was representative of
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However, in the last decade of the 19th Century, another
fateful trend was developing. The Parisian School of Psychiatry
and Neurology turned its attention to causative factors that
produced the symptom of mental retardation. It soon viewed all
instances of mental retardation as stemming from defects in brain
development. 10 This defect position was also utilized to "explain"
some occasional behavioral manifestations" associated with mental
retardation which were being recognized more frequently. Most
retarded individuals with such problems were identified in adoles-
cence and came to the "idiot asylums" as social misfits, neglected
children, or both.1 2 Evident limitations in the "learning of let-

the mood for the country. In 1885 the Nebraska Legislature created the
Nebraska Institute for Feebleminded Youth. Law of Mar. 5, 1885, ch. 52,
§ 1, [1885] Laws of Neb. 255, as amended, NEB. REV. STAT. § 83-217 (Reissue
1971). The initial operation began in 1887 with the appropriation of
$100,000 for buildings and equipment. Forty acres of land were given to
the state by the City of Beatrice. Sixty-five patients were admitted in 1887.
See 2 THE REPORT OF THE NEBRASKA CITIZEN'S COMMITTEE ON MENTAL

RETARDATION 2 (1968).
The institutional purpose reflected the professional view of the men-

tally retarded by emphasizing the humanistic development of the individual
for life beyond the institution. The Law of Mar. 5, 1885, ch. 52, § 2, [1885]
Laws of Neb. 255-56, as amended, NEB. REv. STAT. § 83-218 (Reissue 1971),
provided:

Besides shelter and protection, the prime object of said institu-
tion shall be to provide special means of improvement for that un-
fortunate portion of the community who were born, or by disease
have become imbecile or feebleminded, and by a well adopted
course of instruction reclaim them from their helpless condition,
and, through the development of their intellectual faculties fit them
as far as possible for usefulness in society. To this end there shall
be furnished them such agricultural and mechanical education as
they may be capable of receiving. (emphasis added).
9. See generally B. MOREL, TRAITE DES DEGERERESCENSES PHYSIQUES,

INTELLECTUELLEs ET MORALES DE L'EsPEcE HUMAINE (1857).
10. W. GREISINGER, MENTAL PATHOLOGY AND THERAPEUTICS (2nd ed.

1860). While describing mental retardation in psychological and behavior-
istic terminology (as Itard and S6guin had done), the Parisian School
firmly adhered to the thesis that the ultimate nature of these conditions
lay in some form of brain impairment. This unidimensional view continues
to the present day and is expressed in a variety of "defect theories." This
belief implies a distinct limitation on the retarded person's learning and/or
adaptive ability which, because of damaged internal mechanisms, is seen
as beyond the scope of extrinsic manipulation. This perception played a
dominant part in shifting the interests and role of psychiatrists from one
of positive therapeutic intervention to that of the custodial gatekeeper. See
generally L. KANNER, note 5 supra.

11. E.g., prostitution, alcoholism, coarse social manners and unstable
job performance. See A.D.B. Clarke, The Abilities and Trainability of Im-
beciles, in MENTAL DEFIciENcY: THE CHANGING OUTLOOK 309 (A.M. Clarke
& A.D.B. Clarke eds. 1958).

12. Interestingly, today we know that 85% of the mentally retarded
have no known brain damage or impairment. See PRESIDENT'S COMMITTEE
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ters," and the frequent association with social failure prompted
English psychiatrists to term these individuals initially as "moral
imbeciles.'

u 3

Born on the crest of a dawning social conscience, the 19th
Century initially witnessed the recognition of mental retardation as
a condition in which the intellectual faculties have never developed
sufficiently; the introduction and vigorous pursuit of a rational
plan for "educating the minds of idiots." Much of which is
accounted today as "new developments" in the care, education, and
teaching of the retarded had been anticipated with sophisticated
skill by many 19th Century psychiatrists. 14 As the 20th Century
approached, the ascendency of the defect position in professional
thinking became associated with waning hopes for the education of
the retarded. The previous focus of sheltering the retarded from
society was drastically altered to one of protecting society from the
retarded. Concomitantly, the residue of benevolence toward the
retarded faded away.15

At the beginning of the 20th Century, in a timespan of only
about twenty years (1910-1930), three important trends coalesced
into a tragic interlude which left a lasting imprint on professional
involvement and treatment enthusiasm in mental retardation. The
following three crucial developments, operating in a symbiotic
relationship, administered the coup-de-grace to the dynamic move-
ment which had been initiated by Itard: 1) introduction of the
Binet Intelligence Test to America in 1908;10 2) publication of

ON MENTAL RETARDATION, MR:2000, at 14 (1976). Further, the causes of
maladaptive behavior are predominately rooted in early parent-child trans-
actions, not forms of brain damage. See generally L. KANNER, CHILD PSY-
cHIATRY (3d ed. 1966); H. BAKWIN AND R. BAKWIN, BEHAVIOR DISORDERS IN
CHILDREN (1972); S. CHESS, INTRODUCTION TO CHILD PSYCHIATRY (2nd ed.
1969).

13. See generally W. GRIESINGEB, MENTAL PATHOLOGY AND THERAPEU-
Tics (2nd ed. 1860).

14. See Sdguin's classic monograph: E. SiGUIN, THE MORAL TREAT-
MENT, HYGIENE AND EDUCATION OF IDIOTS AND OTHER BACKWARD CHILDREN
(1846).

15. See W. WOLFENSBERGER, The Origin and Nature of Our Institutional
Models, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR THE MENTALLY
RETARDED 59, 120-136 (President's Committee on Mental Retardation, 1969).

16. The Binet Test was the first widely utilized standardized test for
assessing human intelligence-especially by comparing different levels of
expected ability at the differing age levels. It promised a rapid assessment
of both a person's current level of abilities and suggested expectations for
future social and vocational attainment. Accordingly, it was viewed as a
quick method for assessing an individual's adjustment potentials and rap-
idly replaced the more lengthy and thorough clinical assessments of the
psychiatrist. Almost overnight, the Binet Test and its subsequent modifica-
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Goddard's monograph on the Kallikak Family in 1912; 1
7 and 3)

introduction of psychoanalysis to American Psychiatry by Brill,
also in 1912.11

tions gained acceptance as a crucial diagnostic technique for mental retar-
dation. Indeed, it soon came to be utilized as the one and only guide for
educational programs and even for the prognosis of social effectiveness.
The discovery of vast numbers of "morons in our midst" through the use
of mental tests soon became a matter of widespread concern, especially be-
cause so many of the mildy retarded appeared to be "social misfits." The
fact that it was mostly the "social misfits" that came under scrutiny was
overlooked, and the conclusion was drawn that all retarded individuals
were social problems, or potentially so.

17. H. GoDDARD, THE KALLIKAK FAMILY (1912). Goddard's book was
one of a number of pseudo-scientific reports which indiscriminately equated
genetic inheritance with social irresponsibility. See generally W. FERNALD,

HIsToRY OF THE TREATMENT OF THE FEEBLEMINDED (1912); M. BARR, MENTAL

DEcTIvEs (1904). These books contributed to the growing consensus
which, in time, reached four distinct conclusions: 1) there were more re-
tarded persons in our society than people realized; 2) the mentally retarded
accounted for virtually all of the current social ills; 3) heredity was the
major cause of mental retardation; and 4) since the "decadent" retarded
appeared to reproduce faster than non-retarded citizens, society would soon
be destroyed unless drastic measures were taken. H.W. Potter, a psychia-
trist who had worked with the mentally retarded for over 60 years, reflected
in 1970 on this "eugenic alarm" as follows:

[T]he mentally retarded were viewed as a genetic menace and a
political and social threat to the American way of life. The re-
tarded were regarded as socially irretrievable because a grand-
father had bitten the family tree and poisoned it or because some
kind of "brain fever" had left its victims with an irreparable "hole
in the head." It was believed that the retardation itself carried
with it a high probability of social irresponsibility, popularly ped-
dled as "the menace of the feebleminded."

With this as the popular image of the mentally retarded, a
great hue and cry went forth which bade "welfare ladies" and
"overseers of the poor" to "beat the bushes" in order to identify
the retarded and commit them, one and all, to institutions. No one
who has not lived through those days (as has this author) can ap-
preciate the nationwide dedication to this policy of identification
and institutionalization. It was a patriotic duty! Was not the pres-
ervation of the American democracy worth the effort? This is not
an exaggeration!

Many a retardate was commited to an institution with the con-
viction that he or she should remain there for the rest of his or
her natural life. It was fiscal policy that those commited should
earn their board and lodging by "the sweat of their brow." They
did so in those years, and they do today in some places! Those
whose mental and physical infirmities made them unemployable in
the institutional community lived out their lives in a bed or a
wheelchair or on a dayroom bench. They did so in those days, and
they do, in some places, today!

H. Potter, Human Values as Guides to the Administration of Residential
Facilities for the Mentally Retarded, in PsYcHIAAIc APPROAcHEs To MENTAL
RETARDATION 575, 576-77 (F. Menolascino ed. 1970).

18. While the concepts of the quick I.Q. test and eugenic alarm were
jelling, the largest group of professionals involved in mental retardation-
psychiatrists-began to rapidly assimilate the dynamic concepts of psycho-
analysis into American Psychiatry. Psychotherapy efforts with the psycho-
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The Binet test quickly became viewed as a rapid assessment
technique for general intelligence and the case study approach of
the psychiatrist became expendable. Goddard's pseudoscientific
monograph attributed mental retardation to a fixed genetic disor-
der which literally "ran in the family," and was not amenable to
treatment. Psychoanalysis captivated and riveted the attention of
American Psychiatry to theoretical and clinical challenges ranging
from early personality development to dream analysis-leaving the
"prosaic" challenges of mental retardation to others. In brief,
these three dimensions of the tragic interlude induced the interests
of the major professional group in mental retardation at that
time-psychiatrists-away from its past commitment to the thor-
ough assessments approach with resultant programs of humane
service. Instead, the ideology and practices of penology became
the focal point for controlling retarded individuals whom Goddard
had described as degenerative and dangerous to our society.19

The repercussions of the tragic interlude stimulated major
financial commitments, on a national scale, to the construction of
ever larger institutions in which to incarcerate the "dangerous"
retardate.2 0  From the early 1900's until 1960, the institutional

neuroses served to entice psychiatrists away from allegedly prosaic and
purposeless activities in mental retardation. After all, the challenge of
working with "brain impaired social misfits" was not a rosy one, and Itard's
efforts with Victor were forgotten. It is interesting to note the historical
reference wherein virtually all of the social and behavioral difficulties of
the retarded were attributed to genetically induced mechanisms of brain
impairment. See generally T. SZASZ, THE MYTH OF MENTAL ILLNESS:
FOUNDATIONS OF A THEORY OF PERSONAL CONDUCT (1961). Szasz argues, for
the opposite reason, that the term "mental illness" has undergone the same
transformation, and thus it is a misnomer. Psychiatric problems, he feels,
represent deviations from social, ethical, and political norms and, thus, are
not amenable to traditional medical approaches or treatments which are
based on physiological or anatomical deviations from a norm. In similar
fashion it has been noted that 85% of the mentally retarded are in the mild
range, and the cause of their retardation, past and present is psychosocial
in kind and thus primarily treatable by educational and other behaviorally
based treatment and management approaches. See generally H. Potter,
Foreward, PSYCHIATRIC APPROACHES TO MENTAL RETARDATION (F. Menolas-
cino ed. 1970); AMERICAN MEDICAL ASSOCIATION, MENTAL RETARDATION: A
HANDBOOK FOR THE PRIMARY PHYSICIAN (1964) and PRESIDENT'S COMMITIEE

ON MENTAL RETARDATION, MR-2000 (1976).
19. F. Menolascino, Psychiatry's Past, Current and Future Role in

Mental Retardation, in PSYCHIATRIC APPROACHES TO MENTAL RETARDATION 709,
714-17 (F. Menolascino ed. 1970).

20. See generally A. DEUTSCH, THE MENTALLY ILL IN AMERICA: A His-
TORY OF THEIR CARE AND TREATMENT FROM COLONIAL TIME (2d ed. 1949);
G. DYBWAD, CHALLENGES IN MENTAL RETARDATION (1964); G. Dybwad,
Roadblocks to Renewal of Residential Care, in PSYCHIATRIC APPROACHES TO
MENTAL RETARDATION 552 (F. Menolascino ed. 1970); B. BLATT, ExoDus FROM
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leitmotif became "protect society from the deviant."2 ' In rapid
succession, restrictive marriage 22 and sterilization laws, 23 and life-
long segregation ("ware-housing") of retarded individuals in inex-
pensive institutions fostered a posture of "dehumanization. '24 The

PANDEMONIUM (1970); B. Blatt, Empty Revolution Beyond the Mental, in
PsycHmATRIc APPROACHES TO MENTAL RETARDATION 542 (F. Menolascino ed.

1970).
21. The Nebraska Legislature followed the professional view of this

period by dehumanizing its institutional purpose through emphasis placed
upon segregation and classification of the feebleminded (mentally re-
tarded). Law of Apr. 25, 1921, ch. 241, § 1, [1921] Laws of Neb. 843, as
amended, NEB. REv. STAT. § 83-218 (Reissue 1971), provided: The objects
of the institution shall be to provide custodial care . . . to segregate them
from society, to study to improve their condition, to classify them ...."
A further example of how the "eugenic alarm" spawned legislation de-
signed to protect society from the "menace" of the mentally retarded citizen
was the 1935 Nebraska statute which created the State Commission for the
Control of the Feebleminded. Law of May 27, 1935, ch. 143, § 1, [1935]
Laws of Neb. 533 (repealed L.B. 178, § 1, [1951] Laws of Neb. 1096).

The purpose of the statute was to confine or sterilize every feeble-
minded person within the state. To achieve this end the commission was
granted extensive power over both those classified as feebleminded and
those individuals suspected of being feebleminded. To ascertain which per-
sons were under their domain the commission was to maintain a continua-
tive census of the feebleminded. In addition to obligating doctors, nurses,
hospitals, institutions, welfare boards, health officers and other public offi-
cers to report to the commission, the statute provided for access when nec-
essary to examine children and their school records.

Decentralization was provided in the form of a sub-commission com-
prising the commissioners of insanity from each county. The commission
submitted to the sub-commission a list of all feebleminded citizens in that
county. Within thirty days the sub-commission investigated and examined
each person on the list to determine whether or not he was feebleminded.
A complete list, revised and supplemented periodically, containing the
names of all those found to be feebleminded and residing within the state
was distributed to the Department of Health, to each county that issued
marriage licenses and other agencies empowered to issue marriage licenses.
No mentally retarded citizen whose name appeared on the list was eligible
for a marriage license until the commission was satisfied that he or she
had been sterilized or was otherwise incapable of procreation. Id.

22. Law of May 27, 1935, ch. 143, § 4, [1935] Laws of Neb. 534 (re-
pealed L.B. 178, § 1, [1951] Laws of Neb. 1096).

23. In 1929 legislation enacted by the Nebraska Legislature required
the sterilization of mentally retarded residents as a prerequisite to discharge
or parole from a state institution. Law of Apr. 30, 1929, ch. 163, § 1 [1929]
Laws of Neb. 564 (repealed L.B. 547, § 1, [1969] Laws of Neb. 3132).

The Nebraska Supreme Court in 1931, while upholding the constitution-
ality of this statute and exemplifying the then current thinking, stated:

The legislative act before us is in the interest of the public wel-
fare in that its prime object is to prevent the procreation of men-
tally and physically abnormal human beings. We think it is within
the police power of the state to provide for the sterilization of fee-
ble-minded persons as a condition prerequisite to release from a
state institution.

In re Clayton, 120 Neb. 680, 684, 234 N.W. 630, 632 (1931).
24. Dehumanization is manifest in long-term patients by their shuf-
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prevailing professional-societal expectations left little room for the
humane and therapeutic models that had typified the earlier profes-
sional roles in mental retardation and the role of psychiatry became
that of Charon.

25

A close review of this period (1900-1960) clearly reveals that
professionals literally led the field into a wilderness. The argu-
ments brought forth to support mass sterilization, enforced labor,
and the inexpensive warehousing by the leading "defectologists" of
that era 2 could be viewed as merely unfortunate if the results of
their labors were not so disastrous.27 This era was typified not only
by a loss of rationales for prevailing institutional practices, but a
continuation of momentum for the practices which evolved from
these outdated professional rationales. 28

fling gait, flat facial expressions, increasing social isolation, a preponderence
of self-stimulating activities such as body rocking and skin picking, and
other such characteristics. It is clear that these characteristics are not a
reflection of the disorder which is present; rather, they are a response to
marked physical and emotional isolation-the twin hallmarks of the dehu-
manization process which thrives so well (unfortunately) in the large insti-
tutions. See D. VAIL, DEHUMANIZATION AND THE INSTITUTIONAL CAREER

(1966).
25. E. HAMILTON, MYTHOLOGY 227 (1940).
26. For a critical analysis of this period, see W. Wolfensberger, The

Origin and Nature of Our Institutional Models, in CHANGING PATTERNS IN
RESIDENTIAL SERVICES FOR THE MENTALLY RETARDED 59 (President's Commit-
tee on Mental Retardation, 1969).

27. As recent as 1968, the persistence of these misperceptions could be
seen in the rationale of the Nebraska Supreme Court in its upholding the
required sterilization of mentally retarded citizens as a condition precedent
to discharge from the state institution in State v. Cavitt, 182 Neb. 712, 157
N.W.2d 171 (1968). The Cavitt court stated:

It can hardly be disputed that the right of a woman to bear
and the right of a man to beget children is a natural and consti-
tutional right, nor can it be successfully disputed that no citizen
has any rights that are superior to the common welfare. Acting
for the public good, the state, in the exercise of its police power,
may impose reasonable restrictions upon the natural and constitu-
tional rights of its citizens. Measured by its injurious effect upon
society, the state may limit a class of citizens in its right to bear
or beget children with an inherited tendency to mental deficiency,
including feeblemindedness, idiocy, or imbecility. It is the function
of the Legislature, and its duty as well, to enact appropriate legis-
lation to protect the public and preserve the race from the known
effects of the procreation of mentally deficient children by the men-
tally deficient.

Id. at 715, 157 N.W.2d at 175.
28. A negative fallout of the lingering effects of the tragic interlude

was that many of our institutions for the retarded (even to this day) have
continued to operate in the spirit and knowledge of the 1920's when the
inexpensive segregation was viewed as the only possible mode for "treat-
ment." Yet the basis for this continuing momentum of the institutions is
currently without scientific or social rationales. For example, modern
genetic studies clearly illustrate that less than 15% of the cases of retarda-
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Thus the initial enthusiasm, for "educating the mind of the
idiot," had been replaced by the tragic interlude which brought
with it nihilistic treatment and custodial approaches29 toward the

tion can be attributed to genetic or chromosomal causes. See L. HILLARD
& B. KIRMAN, MENTAL DEFICIENCY 73-79 (1965); N. ROBINSON & H. ROBIN-

SON, THE MENTALLY RETARDED CHILD 51-108 (2d ed. 1976). Similarly, the
documented improvement of social-behavioral aspects of mentally retarded
citizens when they have been helped within the framework of their primary
families and communities has put to rest the old "expected" problems of
the mentally retarded in the areas of work, socialization and sex. See gen-
erally Skeels, Adult Status of Children with Contrasting Early Life Experi-
ences, 31 Soc'Y FOR RESEARCH IN CHILD DEV. (Supp. 1966); R. Kennedy, A
CONNECTICUT COMMUNITY REVISITED: A STUDY OF THE SOCIAL ADJUSTMENT

OF A GROUP OF MENTALLY DEFICIENT ADULTS IN 1948 AND 1960 (1966).
Further, public attitudinal changes have taken on a positive tone. See

K. Packard & B. Laveck, Public Attitudes, in MENTAL RETARDATION: CEN-
TURY OF DECISION 106 (President's Committee on Mental Retardation, 1976).
Perhaps more important are the clear indications of the colossal failure of
our current public institutions as an abode for any human being. See B.
BLATT AND F. KAPLIN, CHRISTMAS IN PURGATORY (1966). It is these collec-
tive refutations of the tragic interlude which have prompted the current
approaches to redeem both the past and present via the provision of futuris-
tic-oriented services of normalized and developmentally oriented systems
of care for our retarded citizens.

29. The way society views the mentally retarded has been a major
factor in determining the location, design and program orientation of resi-
dential facilities. These basic role perceptions may be thought of in terms
of service models. In this context, a service model for mentally retarded
persons is a set of premises or predictions from which services are struc-
tured. In most cases, the total environmental setting reflects these predic-
tions and there is no allowance fon behavior or development contrary to
such predictions. Thus, models generate self-fulfilling prophesies, i.e., the
type of behavior or development predicted is encouraged and, generally,
the expected results appear to be achieved. See W. Wolfensberger, The Or-
igin and Nature of Our Institutional Models, in CHANGING PATTERNS IN RES-

IDENTIAL SERVICES FOR THE MENTALLY RETARDED 59, 63-143 (President's Com-
mittee on Mental Retardation, 1969).

Wolfensberger describes seven models for services which are frequently
found in institutions in this country. The first six are destructive in nature,
and have resulted in inappropriate and dehumanizing approaches to resi-
dential care. The developmental model is the only one which does not re-
sult in a dehumanizing approach to mental retardation. These models are:

1) The Sick Person-Mentally retarded persons are cared for in hos-
pital-like setting as if they were ill or diseased. Dependency, safety, com-
fort, cleanliness, and emphasis on the physical aspects of the "patient" are
typical.

2) The Subhuman Organism-Mentally retarded persons are viewed
as being deviant to the extent of not being completely human, and are typi-
cally housed in an indestructible setting with locked doors. They are al-
lowed minimum freedom and considered incapable of making decisions.

3) The Menace-Mentally retarded persons are viewed as a threat be-
cause of their differences. They live in a prison-like setting. Few provi-
sions for safety are provided. Care techniques may bear overtones of
persecution. There is an emphasis on segregating the sexes.

4) The Object of Pity-Mentally retarded persons are cared for as if
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"menace in our midst." '  However, since the early 1960's there
has been a distinct humanistic renaissance, replete with a new
philosophy (normalization) ' and a distinct professional approach

they were suffering victims. Responsible functioning is de-emphasized.
The retarded are sheltered, made comfortable, and emphasis is placed on
making them "happy and contented."

5) The Burden of Charity-Mentally retarded persons are viewed as
being the responsibility of public charity, but it is assumed services will
not exceed minimum expectations. The retarded are expected to be unduly
grateful and suffer through intermittent hardships without complaint.

6) The Holy Innocent-Mentally retarded persons are viewed as inno-
cent, harmless, childlike persons. Age is no criterion-even adults are
treated as children.

7) The Developing Person-All mentally retarded persons regardless
of their degree of retardation, are considered capable of growth and learn-
ing. The structure of the environment in which they live is also considered
of prime importance in influencing the rate and direction of behavioral
change.

30. This phrase was first used in F. CROOISHANK, THE MONGOL IN
OUR MIDST: A STUDY OF MAN AND His THREE FACES (1924).

31. The normalization principle advocates furnishing the retarded with
patterns of life which are as much like the normal life style as possible.
See B. Nirje, The Normalization Principle and Its Human Management Im-
plications, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR THE MEN-
TALLY RETARDED 179 (President's Committee on Mental Retardation, 1969).

The principle of normalization has been interpreted to mean the use
of management techniques that are as culturally normative as possible in
an effort to elicit and maintain behavior which is consistent with local and
subcultural differences in the mainstream of society. The principle reflects
the professional posture that when we have a retarded person live as nor-
mal a life as he possibly can within as normal a setting as possible, a re-
tarded person tends to live up to the normal expectations of the environ-
ment into which he has been placed.

The principle underscores that the retarded citizen should have a nor-
mal rhythm of day, normal rhythm of seasons, be permitted to experience
the normal developmental challenges of the life cycle of growth, the right
to make decisions and choices for one's self, the right to experience living
in a bisexual world, the right to normal economic standards as to vocational
endeavors, and finally, the right to live, work, and play in what is deemed
normal and humane for that society. This concept embodies a philosophical
position concerning the personal dignity and human rights of the individual,
as well as encompassing a series of specialized program services that are
located in the mainstream of society. Accordingly, the concept of normal-
ization, when applied to the mentally retarded, refers to both an attitude
and an approach to the individual which stresses his right to live a life
as close to the normal as possible.

The attitudinal dimension stresses that the retarded have the same right
to maximal developmental opportunities as do their fellow citizens. They
are not to be considered "vegetables," "mongolian idiots," or "low level re-
tardates," but rather as fellow human beings who have a variety of special
problems in coping with the world around them. The normalization ap-
proach encompasses a positive posture of hope, challenge, and honesty
about what can, must and will be done to help the retarded. See W. WOLF-
ENSBERGER, THE PRINCIPLE OF NORMALIZATION IN HUMAN SERVICES 6-29
(1972); Wolfensberger, The Principle of Normalization and Its Implications
to Psychiatric Services, 127 AM. J. PSYCHIATRY 291 (1970).
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(the developmental model) ,32 toward treatment of the mentally
retarded.

Perhaps the most noteworthy changes in the field of retarda-
tion have come with the embracing of the developmental model as
the major prescriptive approach for treatment-management pro-
grams,'" and the gradual acceptance of the ideological principle of

32. The developmental model is based upon three primary assump-
tions:

1) Life as change-Man, like other life forms, is in a state of change
from the time of conception until death. The assumption that mentally re-
tarded persons are often fixed or unchanging physically and psychologically
is, in effect, the same as denying that mentally retarded persons are alive.

2) Sequential development-The development of human beings pro-
gresses in a sequential, orderly, and predictable manner. Each sequence
of development serves as an introduction for more or less complex function-
ing. Thus, developmental sequences can be identified and used in planning
programs and assessing progress.

3) Modifiable development-The rate and direction of development
are influenced by the interaction of many internal and external factors, in-
cluding inherited characteristics, health and the external environmental
setting.

The programs for mentally retarded citizens, based on these three as-
pects of the developmental model, are designed for the express purpose of
modifying the rate and direction of behavioral change. Recognition of the
fact that each retarded child or adult is in a continual state of change sub-
ject to the influence of dynamic encounters with the environment is basic
to the concept. See generally P. Roos, G. PATTERSON & B. McCANN, EX-
PANDING THE DEVELOPMENTAL MODEL (1970).

33. The developmental approach to mental retardation considers each
individual as a unique, changing human being capable of growth, learning,
and development.

The primary implication of the developmental approach is that progress
oriented toward the individual and program goals should be dynamic and
individually defined. Specific goals should 'be determined by observation
of the individual's behavior and his current state of development. Equally
important, is the implication that the rate and direction of behavioral
change in relation to specific goals will be constantly re-evaluated in order
that the individual may progress at the maximum possible rate.

Developmental programming is not limited to the early phases of the
life cycle, but is applicable to all stages, including old age. During the later
stages of life, or in the case involving organic deterioration, goals should
be selected in terms of decelerating negative changes, while changes consid-
ered to be desirable are selected for acceleration. For example, a person
afflicted with progressive paralysis of the legs should be helped to retain
maximum muscle control (decelerating muscle atrophy and loss of func-
tions) while learning new skills involving the use of mechanical devices,
such as a wheelchair and crutches (accelerating new behaviors).

Therefore, future developmentally oriented programs for the mentally
retarded must focus on selected areas for accelerating, decelerating or mod-
ifying both the direction and rate of learning and behavioral changes. The
goal of the developmental model is to provide effective coping devices for
the retarded citizen's inter-personal and physical environments. Reflect for
a moment on how many of the current "lost generation" of the retarded
have primitive behavioral repertoires because they are "untutored"-rather
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normalization 34 as an overall approach to the retarded. These
relatively recent innovations represent key underpinnings of the
modern treatment approaches for the mentally retarded and have
facilitated a re-examination of personal, family, and social responsi-
bilities as well as a re-examination of imperative civil and human
rights which were not previously met for retarded citizens.

CURRENT TRENDS IN TREATMENT

Current trends can be synopsized by outlining the crucial
dimensions of habilitating retarded citizens. Although the "what
is treatment?" question has been approached quite differently, 5

than the all too frequent labeling of this primitive behavior as "austistic,"
"psychotic," or simply "odd."

Full utilization of the developmental model will produce programs
that: a) allow the retarded individual to increasingly develop control over
his environment; b) increase the complexity of his behavior; c) extend his
repertoire of interpersonal skills; and d) maximize his humanization. See
generally F. MENOLASCINO, OVERVIEW OF PROGRESSIVE IDEOLOGY IN MENTAL

RETARDATION (1976).
34. Professor Wolfensberger has proposed that the normalization ap-

proach is: "[U]tilization of means which are as culturally normative as
possible, in order to establish and/or maintain personal behaviors and char-
acteristics which are as culturally normative as possible." 'W. WOLFENS-
BERGER, THE PRINCIPLE OF NORMALIZATION IN HUMAN SERVICES 28 (1972).

35. In the past, commitment to an institution for the retarded was con-
sidered treatment in and of itself. Today, however, the approach consists
of an initial diagnostic evaluation by a multidisciplinary team which spells
out what therapeutic prescriptions are needed; then the services to meet
these specific needs are coordinated for and with the individual. See R.
KOCH & K. KOCH, UNDERSTANDING THE MENTALLY RETARDED CHILD 145-174
(1974); U. Haynes, The Cross Disciplinary-Cross Modality Approach to
Services for the Developmentally Disabled Who Have Physical Handicaps,
in BEYOND THE LIMITS 44 (F. Menolascino & P. Pearons eds. 1974); F. MENO-
LASCINO, MENTAL RETARDATION: PROGRESSIVE IDEOLOGY AND SERVICES 296
(1976).

Treatment in the field of mental retardation in contrast to mental ill-
ness is much easier to delineate because a) the diagnosis is an operational
one; and b) habilitation requires only a description of a retarded individ-
ual's current level of functioning without over concern as to the underlying
cause. In contrast, the comparative ineffectiveness of long-term treatment
approaches in mental illness is due to the fact that too much time, effort
and attention are paid to elucidation of the possible mechanisms which are
thought to be responsible, rather than employing more direct and creative
approaches to advising parents, teachers, and the individual himself on how
to handle his problems. In other words, the level of mental retardation (i.e.,
mild, moderate, severe) is more directly applicable to habilitation needs of
the mentally retarded and thus more directly spelled out as to their medi-
cal, social, emotional and vocational needs, regardless of the cause of the
symptom of mental retardation. See J. Tizard, Mental Retardation and
Child Psychiatry, in PSYCHIATRIC APPROACHES To MENTAL RETARDATION 615
(F. Menolascino ed. 1970).

During the last 20 years there has been a vigorous expansion of research
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habilitation basically encompasses: (a) a detailed developmental
assessment of a retarded individual's ability to cope with personal-
social expectations at the differing developmental stages of life
(e.g., infancy, childhood, adolescence, young adulthood, etc.), en-
compassing a survey of the physical, motor, language, social, and
intellectual components of an individual's overall functioning; and
(b) the provision of the specific services needed (e.g., educational,
medical, physical therapy, etc.) to effectively alter the deficits
identified by the developmental assessment.3 6

The initial emphasis of modern habilitation is a concerted
approach to the signs of developmental delay that are noted as a
result of the developmental assessment, while specific symptom
management is secondary.3 7 Thus the overall thrust of modern
habilitation is the remediation of the delayed learning process so as
to develop the maximum growth potential by the acquisition of

with the severely retarded concerned with the improvement in self-care and
grooming techniques. Many individuals have been trained so that antisocial
behaviors, autistic stereotyped movements and self-destructive behaviors
have been successfully eliminated. This movement has represented a rev-
olution in approach to the severely retarded. It was made possible by a
fundamental change in concepts about behavioral development which had
been taking place in the previous two decades. An emphasis on the notion
that development is primarily a function of predetermined sequences of
neurological change which are measurable and predictable, but not alter-
able, in important ways shifted to the concept that environmental stimulus
during rearing could be critical both in retarding and promoting growth.
The implication was that whatever happened to a person could affect his
behavior in positive or detrimental ways. It is no longer necessary to re-
gard the mentally retarded person as fixed at a particular level of function-
ing. Instead, one must ask whether their environment reduces their poten-
tial or promotes it. Perhaps the most succinct statement of this position
has been that of William Bricker:

I wish to affirm my belief in the importance of the nervous system
and to indicate a conviction that a host of events can do damage
to it and to its functioning. However only the failure of a perfectly
valid, perfectly reliable, perfectly efficient program of training will
convince me that the identification of the deficit is sufficient reason
to stop trying to educate the child.

Bricker, Identifying and Modifying Behavioral Deficits, 75 AM. J. MENT.
DEFIC. 16, 20 (1970).

36. See R. KOCH & K. KOCH, UNDERSTANDING THE MENTALLY RETARDED
CHILD, 145-173 (1974); P. PEARSON & C. WILLIAMS, PHYSICAL THERAPY SERv-

ICES IN THE DEVELOPMENT DISABILITIES (1972); S. Bijou, Behavior Modifica-
tion in Teaching the Retarded Child, in BEHAVIOR MODIFICATION 235, (Nat'l
Soc'y for the Study of Educ., 1973).

37. Specific secondary symptoms such as seizures, visual or hearing
disorders, and secondary emotional disturbances can be troublesome in the
retarded individual's developmental progress. However, these symptoms
can be readily managed by the community-based physician. See Pearson,
The Physician's Role in Diagnosis and Management of the Mentally Re-
tarded, 15 PEDIATRIC CLINICS OF NORTH AMERICA 835 (1968).
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self-help, language, personal, social, educational, vocational, and
recreational skills.38 Although the symptoms of mental retarda-
tion are well understood, the modern approach to habilitation
emphasizes that neither the "old" medical model nor the current
medical model is applicable to the treatment of mental retardation
because the specific causes are unknown in 75 percent of the
cases.39 Accordingly, the past and current medical models40 are
inappropriate treatment approaches for a vast majority of retarded
citizens and since the bulk of institutions for retarded citizens are
based upon the current medical model, they are irrelevant ideologi-
cally or pragmatically as sites for the habilitation of retarded
citizens.

41

To be most effective, habilitation must be initiated as early as
possible.42 There is literally a mountain of early developmental
knowledge that clearly underscores the vital importance of the first
years of life (especially up to age 8 years) as the time wherein the
bulk of basic human learning occurs. 43 Early treatment interven-
tion also carries with it a positive dimension of preventing associat-
ed disorders. 44 For the young retarded child whose delayed intel-

38. G. BAROFF, MENTAL RETARDATION: NATURE, CAUSE AND MANAGE-

MENT 117-146 (1974).
39. See PRESIDENT'S PANEL ON MENTAL RETARDATION, A PROPOSED PRO-

GRAM FOR NATIONAL ACTION TO COMBAT RETARDATION (1962); PRESIDENT'S

COMMITTEE ON MENTAL RETARDATION, MENTAL RETARDATION: CENTURY OF

DECISION (1976).
40. In the past the medical model was a symptom control approach:

the treatment of "the fevers" of unknown causes (e.g., infectious diseases
such as tuberculosis by rest, aspirin, etc.). More recently the modern med-
ical model embodies a specific treatment (e.g., an antibiotic such as penicil-
lin) for a specific set of symptoms stemming from a specific cause (e.g.,
infected throat produced by an isolated bacteria).

41. See generally J. TIZARD, COMMUNITY SERVICES FOR THE MENTALLY
HANDICAPPED (1964); L. Dunn, Small, Special-Purpose Residential Facilities
for the Retarded, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR THE
MENTALLY RETARDED 211 (President's Committee on Mental Retardation,
1969); Zigler, Balla & Watson, Developmental and Experimental Determi-
nants of Self-Image Disparity in Institutionalized and Noninstitutionalized
Retarded and Normal Children, in 23 J. PERSONALITY & SOC. PSYCH. 81
(1972); F. Menolascino, Changing Developmental Perspectives in Down's
Syndrome, 4 CHILD PSYCHIATRY AND HUMAN DEV. 205 (1974).

42. Indeed, the first 5 to 8 years of life have been termed the critical
periods of development. The rapidly enlarging central nervous system and
the child's "readiness" for learning have all been underscored by the dra-
matic results of home training programs wherein mothers can educate their
retarded children early in life while at home. See generally S. KIRK, EARLY
EDUCATION OF THE MENTALLY RETARDED (1958).

43. A comprehensive bibliography of behavioral research on severe
and profound mental retardation (currently in press) has clearly illustrated
this point. See Bershon, Behavioral Research on Severe and Profound Men-
tal Retardation, 81 AM. J. MENT. DEFIC. (In Press, 1976).

44. This dimension was clearly illustrated by a study of young infants
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lectual level makes him already seriously "at risk" (i.e., in need of
extra developmental stimulation), confinement in a depersonalized
institutional setting characterized by high personnel turnover and
multiple staff shifts deprives him of the needed warmth and per-
sonal contact at the most critical developmental period in his life, a
deprivation which is usually not reversible.4 5

The place of implementation becomes important when one
analyzes the rationales for placing retarded citizens in institutions.
A study by Dr. F.J. Menolascino clearly illustrates the irrational
persisting approach of institutionalizing mentally retarded citi-

whose mothers had contacted Rubella (german measles) during the first
three months of pregnancy. These youngsters all had major handicaps (e.g.
small head circumference (microcephaly), blindness, mild hearing loss, and
mental retardation). The authors noted that in those infants whose
mothers and/or visiting nurses provided a stimulating environment(e.g.,
loud speech, fondling and tactile stimulation, etc.), early and positive emo-
tional contact with those around them occurred and the infants developed
quite well.

In contrast, similar infants who had not had such early stimulation be-
came withdrawn, had "blindisms" (e.g., aimless, solitary hand play near
their eyes for hours) and showed major developmental delays. This study
clearly shows the need to initiate modern treatment as early as possible
or there may not be another opportunity to effectively aid the child's devel-
opment. See S. CHEss, S. KORN & P. FERNANDEZ, PSYCHIATRIC DisoRDERS OF
CHILDREN WITH CONGENITAL RUBELLA (1971).

45. In early personality development, the effects of early parental loss
and institutionalization have had a markedly negative effect on children.
See generally R. Spitz, Hospitalism: An Inquiry Into the Genesis of Psychi-
atric Conditions in Early Childhood, 1 PSYCHOANALYTICAL STUDY OF THE
CHILD 53 (1945); J. BowLY, MATERNAL CARE AND MENTAL HEALTH (1951).
As recently as ten years ago some of the most familiar sights in institutions
for the retarded were the detached, mildly to moderately retarded individ-
uals. These persons tended to manifest two basic expressions of the syn-
drome of detachment. One was the child with chronic relationship hunger
who would indiscriminately approach any visitor in a pathetic attempt to
gain attention. The other was the child who had given up on reaching peo-
ple and would withdraw to spend countless hours in some type of ritual-
ized, often bizarre, self-stimulating behavior. These two types of behavior
were for years often cited as "reasons" to continue institutional care. The
lesson clearly learned from the work of Spitz and Bowlby was that to a
large extent, the impersonal care of the institution had led to these behav-
ioral characteristics of detachment.

As the newer principles of care have been directly applied, it has be-
come increasingly apparent that much of the behavior thought to be most
typical of the retarded person had been actually an expression of emotional
detachment, and was therefore preventable through placing retarded chil-
dren in small settings where they had a limited and consistent group of
caretakers. More recent attention to these critical developmental periods
and events have underscored the importance to children of this type of
care for acquiring and sustaining higher levels of competence. See gener-
ally K. CONNOLY & J. BRUNER, COMPETENCE: ITS NATURE AND NURTURE
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zens.46 In a group of youngsters with Down's Syndrome (mongol-
ism) the study revealed that they had been institutionalized for
three main reasons: 1) lack of educational opportunities; 2)
family crisis; and 3) behavior problems. Each of these three
"problems" could have been treated in their home communities
more efficiently, more effectively, more conducive to their current-
future growth, and without the feature of a restrictive environ-

(1974); Balla, McCarthy & Zigler, Some Correlates of Negative Reaction
Tendencies in Institutionalized Children, 79 J. PSYCH. 77 (1971).

46. The study was of a relatively large (72) group of retarded young
adults with Down's Syndrome (individuals who are usually in the moderate
level of mental retardation). The major hypothesis of the study was that
individuals with Down's Syndrome have much higher developmental expec-
tations than are generally reflected in the current literature. This hypothe-
sis was studied by assessing the current developmental attainments of a
randomly selected sample of mature individuals with Down's Syndrome at
a large public residential facility for the mentally retarded. Five areas of
developmental attainment were investigated: ambulation, feeding, dress-
ing, toilet training and grooming.

Overall, the levels of functioning noted were not consistent with the
prevailing beliefs that Down's Syndrome prevents one from attaining a
rather advanced repertoire of self-help skills. For example, in ambulation
the results indicated that, as a whole, members of this sample were able
to walk without assistance of any type. To the reader, this might appear
as a somewhat elementary and unsophisticated accomplishment, but it nev-
ertheless denies one of the primary suppositions of custodial or institutional
care, that of the staff "wheeling the patient" or otherwise needing to aid
the resident in this area. Sadly, the overwhelming majority of the sample
were generally confined to the widely used institutional concept of the
"lowest common denominator" wherein only a limited number of options
were available to them for fully utilizing or further embellishing their am-
bulatory potentials.

The presence of Down's Syndrome is often erroneously equated with
severe and/or "hopeless" retardation, and a very low level of functioning
self-help skills is expected. Yet, it is clear that the overwhelming majority
of the patients evaluated in this study were able to master those develop-
mental attainments that constitute the core of self-help care, despite the
negative self-fulfilling prophecy that brought them to the institutions early
in their lives. See F. Menolascino, Changing Developmental Perspectives
in Downs Syndrome, 4 CHILD PSYCHIATRY AND HUMAN DEv. 205 (1974).

The data in this study was compiled at an institution for the mentally
retarded that was actively being investigated by a Governor's Committee
on Mental Retardation. The amount of developmental stimulation received
by the residents at this institution was described by the committee as shock-
ingly and grossly insufficient. See Wolfensberger and Menolascino, Reflec-
tions on Recent Mental Retardation Developments in Nebraska, 8 MENT.
RETARD. 20 (1970). Accordingly, the findings in this particular sample may
reflect an underestimation of possible developmental performance and/or
attainment of mature individuals with Down's Syndrome. The relatively
high level of self-help skills demonstrated in this study was obtained under
very adverse conditions. If this institution had been adequately staffed and
developmental programming actively pursued, we could surmise that a
larger percentage of the sample would probably have attained higher levels
of self-help skills.
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ment.47 Thus, modern habilitation of mentally retarded citizens
must be implemented in the mainstream of his or her community,
utilizing the generic developmental services provided for their non-
retarded brothers and sisters.48

In the past, the diagnosis of mental retardation was often
offered simultaneously with a calamitous prognosis without any
concerted effort to assess the role and/or benefits of developmental
approaches which focus on normalized stimulation. The mixed
challenges of the unknown-known developmental aspects of mental
retardation have all too often been ignored in favor of the profes-
sional posture of institutionalization. Similarly, questions about
future attainments were commonly answered by suggesting prompt
institutionalization to parents or guardians. 49 The literal trading
of the individual's right to developmental maximization for the
family's well-being, both of which are factors in this mode of
"treatment" recommendation, has been too long viewed as unim-
portant.

One vital recent development obviates the use of traditional
institutions as a treatment or educational milieu for retarded indi-
viduals-community-based alternatives that can provide increasing
opportunities for self-fulfillment. Community-based services allow
the individual to retain his family environment while providing the
family with community resources at predetermined critical points
in the retarded person's development.50

As the literature of normalization began to awaken parents to
the artificial nature of life in an institution and to the promise of

47. F. Menolascino, Developmental Attainments in Down's Syndrome,
12 MENT. RETARD. 13 (1974).

48. See generally B. Lensink, One Service System that Works, in NEW
NEIGHBORS: RETARDED CITIZENS IN QUEST OF A HOME (C. Cherrington & G.
Dybwad eds. 1974); F. MENOLASCINO, MENTAL RETARDATION: PROGRESSIVE
IDEOLOGY AND SERVICES 263-93 (1976); PRESIDENT'S COMMITTEE ON MENTAL
RETARDATION, PEOPLE LIVE IN HOUSES (1975).

49. Recommending early institutionalization for the child with Down's
Syndrome as a "treatment" for his developmental needs continues to be a
common practice past and present. See Aldrich, Preventive Medicine and
Mongolism, 52 AM. J. MENT. DEFIC. 127 (1947); D. BRAGINSKY & B. BRAG-
INSKY, HANSELS AND GRETELS: STUDIES OF CHILDREN IN INSTITUTIONS FOR

THE MENTALLY RETARDED (1971); P. MORRIS, PUT AWAY (1969); Kelly &
Menolascino, Physicians' Awareness and Attitudes Toward the Retarded, 13
MENT. RETARD. 5 (1975).

50. See generally B. Lensink, One Service System that Works, in NEW
NEIGHBORS: RETARDED CITIZENS IN QUEST OF A HOME (C. Cherrington & G.
Dybwad eds. 1974); F. MENOLASCINO, MENTAL RETARDATION: PROGRESSIVE
IDEOLOGY AND SERVICES 263-93 (1976); PRESIDENT'S COMMITTEE ON MENTAL
RETARDATION, PEOPLE LIVE IN HOUJSES (1975),
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development for their child,"1 parents of mentally retarded children
in Nebraska advocated the establishment of a Governor's Citizens'
Committee on Mental Retardation.5 2 Armed with the belief that
mentally retarded citizens could function within their own commu-
nity if provided with the necessary services within that community,
the Governor's Committee outlined in their report a system of
services wherein mentally retarded citizens could "make it" in their
own communities. 5 This parent-inspired report resulted, in 1969,
in the establishment of a statewide system of community-based
services for mentally retarded citizens in Nebraska.5 4

The state is divided into six mental retardation regions and
each county within the state is authorized to provide or contract for
services either individually or through one of the six regional
offices.5 1 The Eastern Nebraska Community Office of Retarda-
tion (ENCOR) is one of Nebraska's six regions.56 ENCOR pro-
vides a comprehensive continuum of services at the local level so
that necessary services can be provided without the individual
leaving the ENCOR region.5 7

All ENCOR services are premised upon the principle of
normalization and strive to provide each retarded citizen with the
opportunity for optimum life within the individual's community. 8

A primary purpose of ENCOR has been the advancement of
"mentally retarded persons to the use of the same educational,
vocational, residential and other social environments available to
all citizens within a community independent of ENCOR sup-
port."5 9

51. Address by E. Elkin, National Conference on Mental Retardation,
Nov. 1974.

52. See generally 1 THE REPORT OF THE NEBRASKA CITIZENS STUDY
COMMITTEE ON MENTAL RETARDATION (1968).

53. Id.
54. The State Office of Mental Retardation is authorized to contract

with public or private agencies for mental retardation service delivery and
administration. NEB. REv. STAT. §§ 83-1,141, -1,146 (Reissue 1971).

55. NEB. REv. STAT. §§ 23-2,201-2,207 (Reissue 1974). This act, known
as the Interlocal Cooperation Act, authorizes two or more governmental
units to join together for one or more functions. NEB. REv. STAT. §§ 23-
104.03 (Reissue 1974) specifically authorizes counties, individually or
through the Interlocal Cooperation Act, to provide by contract for services
for mentally retarded citizens as well as other groups.

56. ENCOR was established on July 1, 1970 as a joint venture between
five counties in the eastern portion of Nebraska.

57. See generally [1973-74] EASTERN NEBRAsKA COMMUNITY OFFICE OF
RETARDATION ANNUAL REPORT.

58. Id.
59. Id. at 1.

[Vol. 10



MENTAL HEALTH

To accomplish this purpose ENCOR is set up into three
program divisions: developmental and vocational programs, resi-
dential services, and family resource services. Developmental pro-
grams provide individualized progression types of educational pro-
grams for all ages. 60 Vocational programs emphasize progression
of the individual toward competitive employment.6 ' Residential
services provide alternative living and support settings which range
from emergency crisis homes to group residences and various
individualized alternative living units.6 2 Family resource services

60. Id. at 5-13. Developmental programs are directed toward pro-
gressing an individual into the public or private school systems. Develop-
mental centers work with children up to 12 years of age who have been
excluded or prevented from attending public or private schools. The cen-
ters are geared to meet individual needs in the areas of language, develop-
ment, motor development, socialization, self-care development and aca-
demic development. Coordinated Early Education Program takes small
groups of pre-school mentally retarded children and with the assistance of
an ENCOR resource teacher enrolls those children in regular pre-school pro-
grams. These integrated settings provide opportunities for mentally re-
tarded children to learn from children of their own age group. An adoles-
cent education program, designed for the mentally retarded youngsters up
to 18 years of age who have been denied public school admittance, provides
language development, motor development, self-care, group interactions,
pre-work skill development and community access experiences. Children,
who are severely and profoundly retarded with complex medical problems,
are provided a combination residential and medical setting which also con-
tinues educational and developmental activities aimed at self-help skills,
ambulation and social personal awareness. The developmental maximiza-
tion unit is considered a temporary placement which "graduates" children
into more normalized residential and educational settings at the earliest
opportunity. Id.

61. Id. at 14-15. Five industrial training centers within the ENCOR
region serve approximately 190 mentally retarded trainees at any one time.
These centers train individuals over 16 years of age for integration into em-
ployment generated by local industry. 'Work Stations in Industry offers
specific skill training for community business or industry employment. In
addition to developing skills which are prerequisites for employment, the
individual also develops self-help skills in the use of community transporta-
tion services. In conjunction with vocational training, evening classes are
offered at community facilities to further develop skill in academic and job
related areas. Since 1970, over 200 mentally retarded adults have been
placed in competitive community employment by ENCOR. Id.

62. Id. at 16-19. Whenever possible families are provided with support
services which permit the mentally retarded citizen to remain within his
or her home. When the individual cannot live in the family home a resi-
dential setting which is as normalized as possible is provided. Group resi-
dences for children and group residences for adults (serving from six to
twelve persons at a residence) are home-like settings where independent
living skills such as cooking, cleaning, laundry, shopping, budgeting and
socializing are developed. Alternative Living Units for six or fewer persons
are a more normalized and individualized type of residence which includes
homes, apartments, condominiums and townhouses. All living situations
provided by ENCOR must meet licensing standards regulated by the local,
state and federal governments. Id.
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provide professional services63 for the retarded and their families
as well as consultative support to the ENCOR staff.6 4 While the
foregoing description of ENCOR does not address the question of
whether it actually delivers modern services to mentally retarded
citizens, the efficacy of ENCOR has been described in a number of
recent studies and publications.65 The general consensus of these
studies is that ENCOR has been highly effective in providing
mentally retarded citizens with necessary services within the
mainstream of the society where they live.

Thus, the ideology of normalization and the developmental
model formulated during the 1960's reshaped professional percep-
tions regarding mentally retarded citizens. The evolving profes-
sional perceptions focused upon eradication of the destructive mod-
els underpinning the residential institutional approach to mentally
retarded citizens.6 Mental retardation professionals soon realized
that application of normalization principles demanded less restric-
tive integrated settings which could never be achieved within the
confines of massive residential institutions. Alternative systems of
services were created reflecting the new perceptions.6 7

As the disparity grew between what was (custodial institu-
tional care) and what was evolving (community-based pro-
grams),6 mentally retarded citizens turned to the judicial branch,
as had other minorities before them, for recognition and protec-
tion.69 The judicial response in the 1970's, by utilizing concepts of

63. The services provided through Family Resource Services include
intake counseling, psychological and medical services, speech and physical
therapy, transportation, recreation and records. Id. at 20-23.

64. Id. at 20.
65. See generally B. Lensink, One Service System at Work, in NEW

NEIGHBORS: RETARDED CITIZENS IN QUEST OF A HOME (C. Cherrington & G.
Dybwad eds. 1974); [1973-74] EASTERN NEBRASKA OFFICE OF RETARDATION

ANNUAL REPORT 27-36; L. Glenn, Cost-Service Benefit Dimensions of a
Community Based Service System for the Retarded (ENCOR), 1975 (un-
published doctorial thesis in University of Kansas Library); R. WEBRING,
MODEL SERVICE PROGRAMS FOR THE MENTALLY RETARDED (1976); PRESIDENT'S

COMMITTEE ON MENTAL RETARDATION, ISLANDS OF EXCELLENCE (1972); U.S.
GENERAL ACCOUNTING OFFICE, NEBRASKA'S EFFORTS TO PROVIDE ALTERNATIVES
TO INSTITUTIONAL CARE FOR THE MENTALLY DISABLED (1976).

66. See note 29 supra.
67. See NATIONAL ASSOCIATION FOR RETARDED CITIZENS, THE RIGHT TO

CHOOSE (1973); PRESIDENT'S COMMITTEE ON MENTAL RETARDATION, PEOPLE

LIvE IN HOUSES (1975); See also C. CHERRINGTON & G. DYBWAD, NEW NEIGH-
BORS: RETARDED CITIZENS IN QUEST OF A HOME (1974); F. MENOLASCINO,
MENTAL RETARDATION: PROGRESSIVE IDEOLOGY AND SERVICES (1976).

68. See R. PERSKE, NEW DIRECTIONS FOR PARENTS OF PERSONS WHO ARE
RETARDED 58-62 (1973); Roos, Mentally Retarded Citizens: Challenge for
the 1970's, 23 SYRACUSE L. REV. 1059 (1972).

69. See L. MIL=TE, THE P&TxTx9NF1S (1966); Symposium-Women and
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substantive due process ° and the prohibition against cruel and
unusual punishment,7'1 in union with the evolving professional per-
ceptions and principles in mental retardation, focused upon the
conditions of confinement in institutions, as had the professionals
in mental retardation in the 1960's. The initial formulation of a
due process right to habilitation, when analyzed, may be viewed as
a limited reaction to dehumanizing and degrading conditions
present within the institutions.

RECOGNITION OF THE DEVELOPMENTAL MODEL-
RIGHT TO HABILITATION

The seminal formulation of a constitutional right to habilita-
tion 72 for mentally retarded citizens involuntarily confined in a
state institution appeared in Wyatt v. Stickney. 73 The right to
habilitation for involuntary confined74 mentally retarded citizens

the Law, 23 HAST. L. J. 1-316 (1971); L. KANOWITZ, WOMEN AND THE LAW

160-96 (1969).
70. See, e.g., Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972).
71. See, e.g., New York State Ass'n for Retarded Children, Inc. v.

Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973).
72. The use of the concept "habilitation" instead of "treatment" in the

context of mental retardation reflects an awareness that "mental illness"
is not synonymous with "mental retardation." Mental illness concerns an
inability to cope with one's environment regardless of intellectual level.
Mental illness can occur at any stage of life while mental retardation is
considered to be a developmental disability beginning in the early years.
See 1 LEGAL RIGHTS OF THE MENTALLY HANDICAPPED 17-75 (B. Ennis & P.
Friedman eds. 1973).

73. The Wyatt litigation consists of the following opinions: 325 F.
Supp. 781 (M.D. Ala. 1971); 334 F. Supp. 1341 (M.D. Ala. 1971); 344 F. Supp.
373 (M.D. Ala. 1972); 344 F. Supp. 387 (M.D. Ala. 1972); aff'd sub nom.
Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974).

74. The doctrine of the right to habilitation was recognized for men-
tally retarded citizens who were involuntarily committed to the state insti-
tution. However, since the state failed to adduce any evidence showing that
any resident was voluntarily confined the court presumed all residents were
entitled to constitutionally minimum habilitation. Wyatt v. Stickney, 344
F. Supp. 387, 390 n.5 (M.D. Ala. 1972).

For many mentally retarded citizens involuntary commitment is usu-
ally a formality; most institutional residents have not been formally com-
mitted but "voluntarily" placed by their parents, relatives or guardians. To
regard the decision by the parent or guardian as the equivalent of the con-
sent of the retarded person is to fail to perceive the conflicting interests
at work. Recognizing this possible conflict, the court in Horacek v. Exon,
357 F. Supp. 71, 74 (D. Neb. 1973) appointed a guardian ad litem to alert
the court to potential and actual differences in positions asserted by parents
and positions that need to be asserted on behalf of the plaintiffs during
the pendency of the litigation. See text at notes 46-47 supra. See also Herr,
Civil Rights, Uncivil Asylums and the Retarded, 43 U. GIN. L. REv. 679,
708-25 (1974); Kay, Farnham, Karren, Knakal & Diamond, Legal Plan-
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followed on the heels of an earlier decision 75 by the same court
establishing a right to treatment for involuntarily committed men-
tally ill.76

Substituting "habilitation" for "treatment," the Wyatt court
noted:

In the context of the right to appropriate care for people
civilly confined to public mental institutions, no viable dis-
tinction can be made between the mentally ill and the
mentally retarded. Because the only constitutional justi-
fication for civilly committing a mental retardate, there-
fore, is habilitation, it follows ineluctably that once
committed such a person is possessed of an inviolable con-
stitutional right to habilitation.77

The court in Wyatt defined "habilitation" as:
[T] he process by which the staff of the institution assists
the resident to acquire and maintain those life skills which

ning for the Mentally Retarded: The California Experience, 60 CALIF. L.
REV. 438, 516 (1972).

Both groups of retarded citizens are institutionalized by processes
which do not involve their participation or consent; both groups are treated
the same and subjected to the same limitations once confined. To attempt
to distinguish between the two groups for the purpose of constitutional doc-
trine would approach folly. Such a distinction was implicitly rejected by
Wyatt and explicitly by New York State Ass'n for Retarded Children v.
Rockefeller, 357 F. Supp. 752, 762 (E.D.N.Y. 1973). See also Bartley v.
Kremens, 402 F. Supp. 1039 (E.D. Pa. 1975), prob. juris. noted, 96 S. Ct.
1457 (1976) (statute which allowed voluntary placement in state institution
by parents of mentally retarded minors held unconstitutional as violative
of due process); J.L. & J.R. v. Parham, 412 F. Supp. 112 (M.D. Ga. 1976).

75. Wyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 1971). For a his-
tory of the Wyatt litigation, see 23 ALA. L. REV. 642, 642-44 (1971); Case
Comment, Wyatt v. Stickney and the Right of Civilly Committed Mental
Patients to Adequate Treatment, 86 HARv. L. REv. 1282, 1282-83 nn.2, 4, 1298-
99, 1303 (1973).

76. The genesis for the concept of the "right to treatment" appeared
with Dr. Morton Birnbaum's thesis that if society sought to deprive an in-
dividual of his liberty in order to provide care and treatment, courts should
ensure that such treatment is provided. Birnbaum, The Right to Treatment,
46 A.B.A.J. 499 (1960). Birnbaum's thesis received judicial recognition in
Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966). Judge Bazelon, while
premising the right for treatment on statutory grounds, suggested in dicta
that failure to provide treatment could raise serious constitutional questions
of due process, equal protection and cruel and unusual punishment. Id. at
453. For a discussion of the debate spawned by the Rouse decision, see
A Symposium: The Right to Treatment, 57 GEO. L.J. 673 (1969); Note, The
Nascent Right to Treatment, 53 VA. L. REv. 1134 (1967); Note, Civil Re-
straint, Mental Illness and the Right to Treatment, 77 YALE L.J. 87 (1967);
Katz, The Right to Treatment-An Enchanting Legal Fiction, 36 U. CI. L.
REV. 755 (1969); Bazelon, Implementing the Right to Treatment, 36 U. CHI.
L. REV. 742 (1969). See also Nason v. Superintendent of Bridgewater State
Hosp., 353 Mass. 604, 223 N.E.2d 908 (1968); Dobson v. Cameron, 383 F.2d
519 (D.C. Cir. 1967).

77. 344 F. Supp. at 390.
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enable him to cope more effectively with the demand of
his own person and of his environment and to raise the
level of his physical, mental and social efficiency.78

Thus, Wyatt implicitly accepted the concepts of the developmental
model and its premises that all mentally retarded citizens, regard-
less of their degree of retardation, are capable of growth and
learning; and that learning proceeds in a sequential fashion which
is modifiable by the environment, and the interaction with staff,
family, and peers.7 9

This judicial recognition of the developmental model as the
factual basis for the right to habilitation signals that mere custodial
care as the primary function of institutionalization has reached a
denouement. In Wyatt, a federal court finally recognized the
growth potential of mentally retarded citizens"° and was requiring
a custodial state institution to provide an environment to develop
that potential, as a matter of constitutional law, as its primary
function. Wyatt carefully etched out the parameters of the consti-
tutional obligation imposed upon the institution. The Wyatt court
found the essential minimum preconditions to habilitation to be
(1) a humane psychological and physical environment, (2) quali-
fied staff in numbers sufficient to administer adequate treatment,
and (3) individualized habilitation plans for each resident.8 1

Implementing these preconditions of habilitation the Wyatt
court approved 35 objectively measurable standards.8 2  Underly-
ing the standards rectifying the physical facilities of the institution
that prevented overcrowded, dehumanizing, substandard living con-

78. Id. at 395.
79. See note 32 supra. See also Roos, Mentally Retarded Citizens:

Challenge for the 1970's, 23 SYRACUSE L. REV. 1059, 1065-66 (1972).
80. 344 F. Supp. at 395. The growth potential of mentally retarded

citizens gained additional recognition in Pennsylvania Ass'n for Retarded
Children v. Commonwealth of Pennsylvania, 343 F. Supp. 279 (E.D. Pa.
1972) [hereinafter cited as PARC]. The fact is that among every 30 re-
tarded children, 29 with a proper program of education and training have
the potential to achieve self-sufficiency; 25 in the ordinary marketplace; 4
in a sheltered environment. The remaining 1 of every 30 with a proper
program of education and training is capable of achieving a significant de-
gree of self-care. Id. at 296.

81. 344 F. Supp. at 395-407.
82. Id. The Wyatt standards were drawn from various published

standards: ACCREDITATION COUNCIL FOR FACILITIES FOR THE MENTALLY RE-

TARDED, STANDARDS FOR RESIDENTIAL FACILITIES FOR THE MENTALLY RETARDED

(1971) [hereinafter cited as ACFMR standards]; NATIONAL ASSOCIATION FOR
RETARDED CHILDREN, POLICY STATEMENTS ON RESIDENTIAL CARE (1968); PRES-
IDENT'S COMMITTEE ON MENTAL RETARDATION, RESIDENTIAL SERVICES FOR THE
MENTALLY RETARDED (1970); AMERICAN ASSOCIATION ON MENTAL DEFICIENCY,
STANDARDS FOR STATE RESIDENTIAL INSTITUTIONS FOR THE MENTALLY RETARDED

(1964).
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ditions 3 was the modern emphasis of the developmental model
upon the modifiability of behavior by the environmental setting.8 4

Thus Wyatt recognized the developmental model's premise that
habilitation cannot proceed in a deteriorated and deprived physical
environment.8,5 The standards requiring the institution to recog-
nize each such resident's right to privacy, freedom from physical
restraint, retention of private possessions, association with members
of the opposite sex, and wearing of their own clothes,86 reflected
the philosophical basis of the principle of normalization while
emphasizing the personal dignity of the mentally retarded citizen 1

and rejecting the former destructive models.88

Elaborating upon the individualized habilitation plan for each
resident, the Wyatt court mandated the following standards to be
constitutionally required to ensure habilitation: (1) a statement of
the least restrictive habilitation conditions necessary to achieve the
purposes of commitment; (2) a description of intermediate and
long-range habilitation goals, with a projected timetable for their
attainment; (3) a statement and rationale for the plan of habilita-
tion for achieving these intermediate and long-range goals; (4) a
specification of staff responsibility and a description of proposed
staff involvement with the patient in order to attain these habilita-
tion goals; (5) criteria for release to less restrictive habilitation
conditions; and (6) criteria for discharge.8 9 The standards for
implementation of individualized treatment plans not only utilize
the developmental model's emphasis upon individualized program
goals, based upon the identified and assessed needs of the person,
the methods of achieving those goals and periodic review of both
the goals and methods,90 but provided the court with objective
measurable criteria for compliance.91

83. 344 F. Supp. at 404-05.
84. See note 32 supra.
85. Wyatt had recognized that an "atomosphere of psychological and

physical deprivation, is wholly incapable for furnishing [habilitation] to the
mentally retarded and is conducive only to deterioration and debilitation
of the residents." 344 F. Supp. at 391, quoting Wyatt v. Stickney, Unre-
ported Interim Emergency Order (M.D. Ala. March 2, 1972).

86. 344 F. Supp. at 399-404.
87. See note 31 supra.
88. See note 29 supra.
89. 344 F. Supp. at 397-99.
90. See note 32 supra.
91. The adoption of standards by the Wyatt court weakened consider-

ably the past contention that "adequacy of treatment" was a nonjusticiable
question and beyond the competency of the judiciary because of the lack
of manageable standards. The Department of Health, Education and Wel-
fare in 1973 promulgated regulations detailing requirements for continued
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Wyatt was cognizant of the substantial evidence that institu-
tionalization is a disfunctional response to mental retardation since
confinement in the institutional setting itself contributes to mala-
daptive social behavior, one of the indicia of mental retardation 2

Accordingly, Wyatt sought to apply the principles of normalization
in an institutional setting by formulating that the right to habilita-
tion must exist in the least restrictive setting:

Residents shall have a right to the least restrictive con-
ditions necessary to achieve the purposes of habilitation.
To this end, the institution shall make every attempt to
move residents from (1) more to less structured living;
(2) larger to smaller facilities; (3) larger to smaller living
units; (4) group to individual residence; (5) segregated
from the community to integrated into community living;
(6) dependent to independent living.9 3

The constitutional basis for the right to habilitation formulat-
ed by the Wyatt court proceeds with an acknowledgment of the
indisputable fact that civil commitment is confinement entailing a
massive curtailment of liberty in the constitutional senseY4 This

curtailment of liberty, prohibited by the fourteenth amendment
without due process of law, must be justified in terms of some
permissible purpose.9 5

funding of intermediate care facilities for the retarded under the Medicaid
Program. Social Security Act, Tit. XIX, 42 U.S.C. § 1396 (1970); 45 C.F.R.
234, 248, 249, 250 (1975) (hereinafter cited as ICFMR Standards). The
ICFMR Standards, similar to the Wyatt standards, supply additional na-
tional standards in which to measure the adequacy of treatment. The Su-
preme Court in O'Connor v. Donaldson, 422 U.S. 563, 574 n.10 (1975), char-
acterized the argument that the question of adequacy of treatment is non-
justiciable, as unpersuasive and unacceptable. See also Wyatt v. Aderholt,
503 F.2d 1305, 1314 (5th Cir. 1974).

92. 344 F. Supp. at 391 n.7.
93. Id. at 396. The doctrine of the least restrictive alternative acts as

a restriction which requires that in judging governmental actions, "even
though the governmental purpose be legitimate and substantial, that pur-
pose cannot be pursued by means that broadly stifle fundamental personal
liberties when the end can be more narrowly achieved." Shelton v. Tucker,
364 U.S. 479, 488 (1960). See generally Chambers, Alternatives to Civil
Commitment of the Mentally Ill: Practical Guides and Constitutional Im-
peratives, 70 MIcH. L. REv. 1107 (1972); D. CHAMBERS, The Principles of the
Least Restrictive Alternative: The Constitutional Issues, in THE MENTALLY

RETARDED CITZEN AND THE LAW 487-99 (1976); Warmuth and Michin, The
Doctrine of the Reasonable Alternative, 9 UTAH L. Rzv. 254 (1964).

94. Humphrey v. Cady, 405 U.S. 504, 509 (1972). See also Covington
v. Harris, 419 F.2d 617, 623 (D.C. Cir. 1969).

95. "[D]ue process requires that the nature and duration of commit-
ment bear some reasonable relation to the purpose for which the individual
is committed." Jackson v. Indiana, 406 U.S. 715, 738 (1972). See also Tribe,
Forward: Toward a Model of Roles in the Due Process of Life and Law,
87 HARv. L. REv. 1, 16-17 (1973).
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The only constitutionally permissible purposes for such a
curtailment of liberty are the fulfillment of the state's parens pa-
triae interest96 and/or the effectuation of its police power objec-
tives.97 Since the purpose for confinement of the mentally retard-
ed citizen is the parens patriae rationale,98 the Wyatt court
formulated the rationale:

Adequate and effective treatment is constitutionally re-
quired because, absent treatment, the hospital is trans-
formed "into a penitentiary where one could be held in-
definitely for no convicted offense." (citation omitted). 9

The Wyatt court's substantive due process basis for the right
to habilitation was developed and elaborated by the Fifth Cir-
cuit Court of Appeals' decision in Donaldson v. O'Connor.100

In Donaldson, the Fifth Circuit provided alternative rationales for
such a due process right.' 0 ' The first rationale utilized by the
Fifth Circuit in Donaldson relied upon the rule established by the
Supreme Court in Jackson v. Indiana: 10 2 "[A] t least, due process
requires that the nature and duration of commitment bear some

96. Parens patriae refers to the sovereign power of guardianship over
persons under disability. BLACK'S LAw DICTIONARY 1269 (4th Ed. 1968);
See Developments in the Law-Civil Commitment of the Mentally Ill, 87
HARV. L. REv. 1190, 1207-22 (1974).

97. The state as sovereign possesses the power to legislate for the pro-
tection of the public, health, safety, welfare and morals. See Developments
in the Law-Civil Commitment of the Mentally Ill, 87 HARv. L. REV. 1190,
1222-44 (1974).

98. 344 F. Supp. at 390. The Wyatt court had previously stated:
To deprive any citizen of his or her liberty upon the altruistic
theory that the confinement is for humane therapeutic reasons and
then fail to provide adequate treatment violates the very funda-
mentals of due process.

Wyatt v. Stickney, 325 F. Supp. 781, 785 (M.D. Ala. 1971). See also Herr,
Civil Rights, Uncivil Asylums and the Retarded, 43 CIN. L. REV. 679, 742-
44 (1974).

99. 344 F. Supp. at 390, quoting Wyatt v. Stickney, 325 F. Supp. 781,
784 (M.D. Ala. 1971).

100. 493 F.2d 507 (5th Cir. 1974), rev'd, 422 U.S. 563 (1975).
101. Id. at 518-29. Donaldson involved a civil rights claim by a patient

involuntarily committed under civil commitment procedures to a state hos-
pital for the mentally ill. The Fifth Circuit upheld a jury award of $38,500
damages while holding that the patient had a constitutional right to such
treatment as would help him to be cured or improve his mental condition.
Id. at 527. Although the Supreme Court in O'Connor v. Donaldson, 422
U.S. 563 (1975) vacated the judgment and remanded the case to the Fifth
Circuit Court of Appeals, the rationale of the circuit court merits an exami-
nation.

102. 493 F.2d at 521. Jackson v. Indiana, 406 U.S. 715 (1972), involved
a mentally defective deaf mute who was committed after the court deter-
mined that he was incompetent to stand trial. Since the mental and physi-
cal defects which were the cause of his inability were not susceptible to
treatment and not likely to improve during his confinement, it was unlikely
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reasonable relation to the purpose for which the individual is com-
mitted.' 10 3 Thus, if the purpose of the commitment is treatment
under the parens patriae power, and treatment is not provided, then
the "nature" of the commitment bears no "reasonable relation" to
its "purpose" and the confinement is violative of the Jackson rule.

Clearly, under the first rationale for the right to habilitation,
the court of appeals in Donaldson reasoned that the Jackson "per-
missible purpose" rule acted as a restraint upon the arbitrary
exercise of parens patriae power and that failure to provide treat-
ment would be arbitrary.10 4  Alternatively, the court of appeals,
drawing no distinction between individuals committed under par-
ens patriae rationales and those committed under police power
rationales, reasoned that due process imposes specific limitations
upon the government's power to detain and when confinement
occurs in the absence of those limitations, treatment was the re-
sponsibility society assumed for the protection it derived from the
denial of the individual's liberty. 0 5 This quid pro quo formula-
tion'0 6 recognizes that the commitment process has undermined
traditional criminal justice deterrents to oppressive confine-
ments;10 7 and where the state justifies confinement of a retarded
citizen on the police power basis, instead of the traditional parens
patriae basis, treatment would be required as the quid pro quo.10 8

In Wyatt v. Aderholt,10 9 the Fifth Circuit Court of Appeals
reaffirmed the quid pro quo rationale and rejected the state's

that he would ever become competent to stand trial. In these circumstances,
the Supreme Court held that the state may confine Jackson under the pro-
visions for the commitment of those found incompetent to stand trial only
for "the reasonable period of time necessary to determine whether there
is a substantial probability that he will attain that capacity [to stand trial]
in the foreseeable future." 406 U.S. at 738. It held further that even if
it were determined that he was likely to become able to stand trial, "his
continued commitment must be justified by progress toward that goal." Id.

103. 406 U.S. at 738.
104. 493 F.2d at 521.
105. Id. at 521-22.
106. The quid pro quo theory is founded upon a recognition of the con-

currency between the state's exercise of sanctioning powers and its assump-
tion of the duties of social responsibility. Its implication is that effective
treatment must be the quid pro quo for society's right to exercise its parens
patriae controls. Whether specifically recognized by statutory enactment
or implicitly derived from the constitutional requirements of due process,
the right to treatment exists. See Kittrie, Can the Right to Treatment Rem-
edy the Ills of the Juvenile Process?, 57 GEo. L.J. 848, 882 (1969).

107. See N. KrRIIE, THE RIGHT TO BE DIFFERENT 45-49 (1971).
108. 493 F.2d at 522.
109. 503 F.2d 1305 (5th Cir. 1974). Wyatt v. Aderholt affirmed Wyatt

v. Stickney, 344 F. Supp. 373 (M.D. Ala. 1971); 344 F. Supp. 387 (M.D. Ala.
1972).
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argument that the "need to care" for the mentally retarded and to
relieve their families, friends, or guardians of the burdens of doing
so can supply a constitutional justification for civil commitment.11 0

The constitutional right to habilitation, its rationale and fac-
tual underpinnings was given added strength in the recent decision
of Welsch v. Likins:III

[D]ue process requires that civil commitment for reasons
of mental retardation be accompanied by minimally ade-
quate treatment designed to give each committed person "a
realistic opportunity to be cured or to improve his or her
mental condition. '1 1 2

The constitutional obligation imposed by the Welsch court reaf-
firmed the prior judicial acceptance of the developmental model in
Wyatt:

The evidence in the instant case is overwhelming and
convincing that a program of "habilitation" can work to
improve the lives of Cambridge's residents. Testimony of
experts and documentary evidence indicate that everyone,
no matter the degree or severity of retardation, is capable
of growth and development if given adequate and suitable
treatment." 8

In a subsequent opinion, the Welsch court adopted the princi-
ple of normalization within an institutional setting while determin-
ing the scope of the right to treatment and the remedies needed for
implementation:

The expert testimony showed that improvements in
the intellectual capacities and functional abilities of re-
tarded persons may be accomplished through a compre-
hensive program of care and treatment known as "habilita-
tion." A basic component of the habilitation process con-
sists of the application of the principles of "normalization"
by which the living conditions, appearances, and activities
of mentally retarded persons should generally approximate
those found in the rest of society. This means that, unless
disabilities of the individual resident dictate otherwise, he
should participate in training programs conducted outside
resident living areas; eat or be fed, unless bedridden, in
established dining areas; participate in planned, super-
vised outdoor recreational activities on a year-round basis;
be provided with, and have access to, individual storage
space for personal belongings; and be afforded normal
privacy for bathing, toileting and dressing.

110. 493 F.2d at 1312-13.
111. 373 F. Supp. 487 (D. Minn. 1974).
112. Id. at 499, quoting Wyatt v. Stickney, 325 F. Supp. 781, 784 (M.D.

Ala. 1972).
113. Id. at 495.
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At least for the severely and profoundly retarded, this
program of habilitation and normalization should be carried
on consistently during the waking hours. This would en-
able skills learned in formal training programs to be con-
tinued and reinforced during portions of the days during
which there are no formal programs or activities.' 1 4

Welsch, like Wyatt, recognized the state's constitutional obli-
gations flowing from the due process clause to provide habilitation
in the least restrictive setting. The Welsch court, while recogniz-
ing such a constitutional right, did not mandate the immediate
transfer or require the formulation of a court order plan to imple-
ment the constitutional right.115 Seizing upon the "hospital trans-
formed into a penitentiary" aspect of commitment absent treatment,
the Welsch court based its rationale for a right to habilitation upon
both substantive due process and the prohibition against cruel and
unusual punishment." 6

Acknowledging that treatment is the only permissible purpose
for confinement of mentally retarded citizens, and applying the
Supreme Court's decision in Robinson v. California"7 proscribing
criminal incarceration for a status offense to various noncriminal
incarceration, the Welsch court reasoned:

The plaintiffs in the instant action are not criminals; they
are victims of uncontrollable status.

If they are subject to "detention for mere illness-
without a creative program," [citation omitted], plaintiffs
will be within the ambit of the Robinson proscription.
While Robinson turned on the Eighth Amendment, in the
context of civil commitment in the instant case it is the
due process clause that would compel that minimally ade-
quate treatment be afforded the plaintiffs."18

The constitutional obligation to provide habilitation in a nor-
malizing setting that Wyatt and Welsch thrust upon the institution

114. Welsch v. Likins, No. 4-72 Civil 451, at 5 (D. Minn. Oct. 1, 1974).
115. Id. at 28-31.
116. Id. at 11. One federal court recently held that residents of a state

institution for the mentally retarded have a constitutional right to freedom
from harm founded in the Eighth and Fourteenth Amendments. New York
State Ass'n for Retarded Children, Inc. v. Rockefeller, 357 F. Supp. 752, 764
(E.D.N.Y. 1973). For criticism of the limited freedom from harm right see
Halpern, The Right to Habilitation, in THE MENTALLY RETARDED CITIZEN AND
THE LAW 385, 402-04 (The President's Committee on Mental Retardation,
1976).

117. 370 U.S. 660 (1962). In Robinson, the Supreme Court held that
incarceration for the crime of being a narcotics addict was unconstitutional
under the Eighth and Fourteenth Amendments since the sanction was im-
posed not for an act but for mere status. Id. at 666-67.

118. 373 F. Supp. at 496.
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received impetus from the Supreme Court's decision O'Connor v.
Donaldson.119 Although the Supreme Court in Donaldson de-
clined to decide whether a right to treatment for the mentally ill
exists upon confinement and whether the parens patriae purpose
of commitment for the treatment is constitutionally permissible,'120

Mr. Justice Stewart, speaking for the Court, held that mere custodi-
al care can never justify the involuntary confinement of harmless
mentally ill individuals.1 21

The import of the Donaldson holding upon the vast number
of mentally retarded citizens who are mildly and moderately retard-
ed and able to function independently with a minimum of assist-
ance is significant. 22 Considered in the context of the modern
understanding of mental retardation and the habilitative nature of
community programs, continual confinement in an institutional
setting is inconsistent with the constitutional right of every man to
liberty. The Court in Donaldson stated:

[A] State cannot constitutionally confine without more a
nondangerous individual who is capable of surviving safely
in freedom by himself or with the help of willing and re-
sponsible family members or friends. 23

Although Wyatt and Welsch are significant in their recogni-
tion of the principles of normalization and the developmental
model for the factual foundation of their formulation of the consti-
tutional right to habilitation, their approach can be considered only
the rudimentary beginning. The logic of normalization and the
developmental model which Wyatt and Welsch recognized suggests
full implementation of habilitation can only be achieved in a non-
institutional setting. Institutions, by their very structure-a closed
and segregated society founded on obsolete custodial models-can
rarely normalize and habilitate the mentally retarded citizen to the
extent of community programs created and modeled upon the
normalization and developmental approach components of habili-
tation. Neither Wyatt nor Welsch fully implemented the right to
habilitation in that they failed to challenge the very existence of the
institution. Consequently, the two institutional characteristics
most antithetical to the application of the normalization principle

119. 422 U.S. 563 (1975).
120. Id. at 573.
121. Id. at 575.
122. See F. MENOLASCINO & P. PEARSEN, BEYOND THE LIvITS (1974);

PRESIDENT'S COMMITTEE ON MENTAL RETARDATION, SILENT MINORITY 14-17
(1973); See also D. BRAGINSKY & B. BRAGINSKY, HANSELS AND GRETLS:

STUDIES OF CHILDREN IN INSTITUTIONS FOR THE MENTALLY RETARDED (1971);
P. MORRIS, PUT AWAY (1969).

123. 422 U.S. at 576.
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remain intact: segregation from the community and the total
sheltering of retarded citizens in all spheres of their lives.12 4

The immediate consequence of the continued segregation is
that vestiges of the former destructive models of a mentally retard-
ed citizen as an "object of pity," "a menace," "a danger to himself
and society," continue to linger.12 5 The reaffirmance of these
perceptions lengthens the time that the continued application of
parens patriae unnecessarily restricts the mentally retarded citi-
zen's exercise of such personal rights as: the right to marry,126 the
right to sexual freedom outside marriage,127 the right to bear chil-
dren,1 28 the right to raise children, and the right to family life;1 29

such civil and commercial rights as the right to contract for goods
and property, the right to work; and such governmental participa-
tion rights as right to vote, hold office, and serve on a jury. 3 0

Likewise, the Wyatt and Welsch courts' reliance upon elabo-
rate standards for staffing ratios and physical facilities not only
reinforces the total sheltering of retarded citizens in all spheres of
their lives, but it raises the distinct possibility of further legitimatiz-

124. See note 31 supra.
125. See note 29 supra.
126. See Loving v. Virginia, 388 U.S. 1 (1967), where the Court stated:

"The freedom to marry has long been recognized as one of the vital personal
rights essential to the orderly pursuit of happiness of free men." Id. at
'12.

127. See Eisenstadt v. Baird, 405 U.S. 438 (1972), where the Court
stated: "If the right of privacy means anything, it is the right of the indi-
vidual, married or single, to be free from unwarranted governmental intru-
sion into matters so fundamentally affecting a person as the decision
whether to bear or beget a child." Id. at 453.

128. See Skinner v. Oklahoma, 316 U.S. 535 (1942), where the Court
stated: "We are dealing ... with ... one of the basic civil rights of man.
Marriage and procreation are fundamental to the very existence and sur-
vival of the race." Id. at 541.

129. See, e.g., Stanley v. Illinois, 405 U.S. 645 (1972), where the Court
stated:

The Court has frequently emphasized the importance of the fam-
ily. The rights to conceive and raise one's children have been
deemed "essential" . . . "basic civil rights of man" . . . and
"[r]ights far more precious . . . than property rights" ....... "It
is cardinal with us that the custody, care and nurture of the child
reside first in the parents, whose primary function and freedom
include preparation for obligations the state can neither supply nor
hinder". . . . The integrity of the family unit has found protection
in the Due Process Clause of the Fourteenth Amendment ....

Id. at 651.
130. See P. Wald, Basic Personal and Civil Rights, in THE MENTALLY

RETARDED CITIZEN AND THE LAW 2, 18-26 (President's Committee on Mental
Retardation, 1976). In regard to disabilities incurred by being mentally re-
tarded, see generally THE MENTALLY DISABLED AND THE LAW (Rev. Ed. S.
Brakel & R. Rock eds. 1971); R. ALLEN, LEGAL RIGHTS OF THE DISABLED AND
DISADVANTAGED (1969).
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ing the institution when such legitimacy is unfounded for the vast
majority of mentally retarded citizens.' 3 ' The direct and immedi-
ate effect of this may be seen in a failure to develop or fund
community programs by diverting legislative appropriations to im-
prove an archaic institutional system whose foundation has melted
away.1

3 2

Criticism of Wyatt's and its progeny's efforts in their formula-
tion and implementation of the right to habilitation is not to
diminish the primary thrust and significance of these seminal deci-
sions. Wyatt, in rejecting the custodial care model of the institu-
tion and recognizing the developmental potential of mentally re-
tarded citizens, supplied a constitutional basis for habilitation for
confined mentally retarded citizens. The right to habilitation,
formulated by Wyatt, was designed to remedy the dehumanizing
conditions of the institution. In the absence of community pro-
grams, the right to habilitation at least supplies a constitutional
basis to address the plight of the retarded citizens who remain
confined in the asylums of the 19th Century.

NORMALIZATION-EQUAL ACCESS TO HABILITATIVE
SERVICES

As community programs continue to develop, the judiciary
will be forced to confront the inherently unequal nature of the
institutional setting when compared to the community program
setting in achieving habilitation. The physical and social integra-
tion of mentally retarded citizens with their fellow citizens is a
normalization goal which can be achieved by the formulation and
implementation of a right to habilitation in the community based
upon the Equal Protection Clause. State actions which affect
fundamental interests 13 3 or which establish categories of suspect
classifications 134 bring to bear a standard of active review, subject-
ing such classifications to strict scrutiny. To justify the classifica-
tion, the state must prove not only that a compelling interest
justifies the classification, 3 5 but that the distinctions drawn are

131. See note 2 supra.
132. See note 28 supra.
133. Shapiro v. Thompson, 394 U.S. 618 (1969); Loving v. Virginia, 388

U.S. 1 (1967); Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966); Gris-
wold v. Connecticut, 381 U.S. 479 (1965); Skinner v. Oklahoma, 316 U.S.
535 (1942).

134. See Graham v. Richardson, 403 U.S. 365 (1971); McLaughlin v.
Florida, 379 U.S. 184 (1964); Hernandez v. Texas, 347 U.S. 475 (1954); Taka-
hashi v. Fish & Game Comm'n, 334 U.S. 410 (1948).

135. See Dunn v. Blumstein, 405 U.S. 330, 338-39 (1972).
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necessary to accomplish the state's purpose. 8 6 Under strict- scruti-
ny, 1

37 the state must demonstrate that there are no reasonable
alternative means of accomplishing the stated purpose without
discriminating, and that the classification is neither impermissively
overbroad nor underinclusive.' 3

8

Civil commitment and confinement in an institution abridges
a disturbing litany of constitutional guarantees deemed fundamen-
tal.1 3 9 Civil commitment not only drastically restricts the mentally
retarded citizen's personal liberty,140 but confinement itself circum-
scribes his freedom of movement or travel both from the institution
and within the confines of the institution.' 4 1 Institutional condi-
tions1 42 flagrantly violate the fundamental rights of privacy, 143

marriage, 44 and procreation.1 45  The common institutional prac-

tices of the use of seclusion, physical restraints, adversive behavior
modification, and excessive reliance upon drugs are so degrading

136. See Kramer v. Union Free School Dist. No. 15, 395 U.S. 621, 627
(1969); Shapiro v. Thompson, 394 U.S. 618, 634 (1969).

137. Strict scrutiny is not employed when neither a fundamental inter-
est nor a suspect classification exist. The alternative to the strict scrutiny
standard of review requires that the state action be shown to bear some
rational relationship to legitimate state purposes. See Levy v. Louisiana,
391 U.S. 68, 71 (1968); McGowan v. Maryland, 366 U.S. 420, 425 (1961).

138. See Dunn v. Blumstein, 405 U.S. 330, 343 (1972).
139. See Developments in the Law-Civil Commitment of the Mentally

Ill, 87 HARv. L. REv. 1190, 1193-1201 (1974); Chambers, Alternatives to Civil
Commitment of the Mentally Ill: Practical Guides and Constitutional Im-
peratives, 70 MICH. L. Rzv. 1107, 1155-68 (1972).

140. See note 94 supra.
141. The Supreme Court has recognized that the right to travel or free-

dom of movement is an essential right. Generally, freedom to travel in
the context of international travel or interstate travel has been protected
by the Court through the Due Process Clause. See Zemel v. Rusk, 381 U.S.
1, 15-16 (1965); Aptheker v. Secretary of State, 378 U.S. 500, 505-06 (1964);
Kent v. Dulles, 357 U.S. 116, 125-26 (1958). Clearly, the Court's reasoning
is applicable to restrictions upon movement in the institutional setting. In
Papachristou v. City of Jacksonville, 405 U.S. 156, 164 (1972), Mr. Justice
Douglas emphasized the importance of freedom to merely stroll or walk.

142. The overcrowding, unsanitary, hazardous and often dangerous con-
ditions of many institutions is well documented. See B. BLATT, CRISTMAS
IN PURGATORY (1966); E. GOFFMAN, AsYLUMs 78-83, 146-50 (1961). See also
Welsch v. Likins, No. 4-72 Civil 451, at 20 (D. Minn. Oct. 1, 1974); New
York State Ass'n for Retarded Children, Inc. v. Rockefeller, 357 F. Supp.
752, 756 (E.D.N.Y. 1973); Wyatt v. Stickney, 344 F. Supp. 387, 391 (M.D.
Ala. 1972).

143. Although a right to privacy is not explicitly mentioned in the Con-
stitution, the United States Supreme Court has recognized such a right.
Roe v. Wade, 410 U.S. 113, 152 (1973); Griswold v. Connecticut, 381 U.S.
479, 481-86 (1965).

144. See note 126 supra.
145. See note 128 supra,
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to the dignity of human beings 146 as to constitute cruel and unusual
punishment. 1 47  The "preferred freedoms" of the first amend-
ment 1 48 are drastically curtailed if existing at all in the institutional
setting.1 4 Institutional "life" is such a day-by-day infringement of
fundamental rights for mentally retarded citizens that "liberty" by
any definition has no meaning. 1 0

This historical and social experience of mentally retarded
citizens, punctuated by a litany of deprivation, meets the three
major reasons underlying a "suspect" classification: the unfairness
of classifying an individual on the basis of immutable characteris-
tics present at birth;'" the protection of politically impotent
groups;15 2 and the attaching of a stigma of inferiority. 5 3  Mentally
retarded citizens, like blacks and the illegitimate, have been con-

146. Furman v. Georgia, 408 U.S. 238, 273 (1972) (Brennan, J., concur-
ring opinion).

147. Such practices when applied in a prison setting have been held
violative of the Eighth Amendment. See Nelson v. Heyne, 491 F.2d 352,
354-57 (7th Cir. 1974); Inmates of Boys' Training School v. Affleck, 346 F.
Supp. 1354, 1366-70 (D.R.I. 1972). Note, Conditioning and Other Technolo-
gies Used to "Treat", "Rehabilitate", "Demolish" Prisoners and Mental Pa-
tients, 45 So. CAL. L. REV. 616, 633-40 (1972). See also Schwitzgebel, Lim-
itations on the Coercive Treatment of Offenders, 8 CRIM. L. BULL. 267
(1972).

148. The First Amendment speaks unequivocally when it prohibits any
law abridging the freedom of speech. Administrative regulations cannot
be employed to stifle First Amendment rights. Louisiana v. N.A.A.C.P., 366
U.S. 293 (1961).

149. Institutional segregation of residents from society and from the op-
posite sex within the institution flagrantly violates the most basic premise
of the freedom of association: the right to keep company with people of
one's choice. See Coates v. City of Cincinnati, 402 U.S. 611, 615 (1971).

150. In Doe v. Bolton, 410 U.S. 179 (1973), Justice Douglas, in a concur-
ring opinion, interpreted "liberty" as used in the Fourteenth Amendment
to include the following:

First is the autonomous control over the development and
expression of one's intellect,. interests, tastes and personality.

Second is freedom of choice in the basic decisions of one's life
respecting marriage, divorce, procreation, contraception and the
education and upbringing of children.

Third is the freedom to care for one's health and person, free-
dom from bodily restraint or compulsion, freedom to walk, stroll
or loaf.

Id. at 211-13.
151. See, e.g., Developments in the Law-Equal Protection, 82 HAsv. L.

REV. 1065, 1126-27 (1969).
152. Id. at 1125. See also Strauder v. West Virginia, 100 U.S. 303, 306

(1879).
153. See, e.g., Developments in the Law, supra note 151, at 1127. See

also Brown v. Board of Education, 347 U.S. 483, 494 (1954) (segregation
of black children generating a feeling of inferiority).
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demned to "non-person" status, not by any action on their part, but
by birth. Birth conferred upon blacks a skin color, and it con-
ferred upon the illegitimate proof of a liaison beyond the confines
of marriage which society has deemed irresponsible. 154  Birth
confers upon mentally retarded citizens a developmental delay.

The "political impotence" of mentally retarded citizens is
dramatically reflected in society's encouragement and tolerance
toward such restrictive measures as: total segregation,1 5 compul-
sory sterilization,' 56 institutional peonage, 157 prohibitive marriage
provisions, 5 8 systematic exclusion from public education, 1 59 and
legislative recommendation of euthanasia. 160 To be denied liberty,
the opportunity to marry, procreate, be educated, be compensated

154. Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175 (1972).
The Supreme Court stated:

The status of illegitimacy has expressed through the ages soci-
ety's condemnation of irresponsible liaisons beyond the bonds of
marriage. But visiting this condemnation on the head of an infant
is illogical and unjust. Moreover, imposing disabilities on the ille-
gitimate child is contrary to the basic concept of our system that
legal burdens should bear some relationship to individual responsi-
bility or wrongdoing. Obviously, no child is responsible for his
birth and penalizing the illegitimate child is . . . unjust....
Courts are powerless to prevent the social opprobrium suffered by
these hapless children, but the Equal Protection Clause does enable
us to strike down discriminatory laws relating to status of birth
where . . . the classification is justified by no legitimate state in-
terest, compelling or otherwise.

Id. at 175-76.
155. See W. WOLFENSBERGER, THE PRINCIPLE OF NORMALIZATION IN HuMAN

SERVIcE: 47-54 (1972).
156. The dehumanizing practice of compulsory sterilization resulted

from judicial acquiescence to the myth that until sterilization is effected,
a mentally retarded citizen is a defective person who is a detriment and
menace to society. Buck v. Bell, 274 U.S. 200, 205-06 (1927).

157. See generally Friedman, The Mentally Handicapped Citizen and
Institutional Labor, 87 HARv. L. REV. 567 (1974); P. Friedman, Peonage and
Involuntary Servitude, in THE MENTALLY RETARDED CITIZEN AND THE LAW

564 (President's Committee on Mental Retardation, 1976); Wexler, Token
and Taboo: Behavior Modification, Token Economies and the Law, 61
CALIF. L. REv. 81 (1973).

158. See note 21 supra.
159. In Mills v. Board of Education, 348 F. Supp. 866, 874-76 (D.D.C.

1972), the court declared the exclusion of mentally retarded citizens from
public schools unconstitutional. See also Pennsylvania Ass'n for Retarded
Children v. Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971). See generally
Kirp, Buss & Kuriloff, Legal Reform of Special Education: Empirical Stud-
ies and Procedural Proposals, 62 CALIF. L. REv. 40 (1974); Comment, Toward
a Legal Theory of the Right to Education of the Mentally Retarded, 34 OHxo
ST. L.J. 554 (1973); S. Herr, The Right to an Appropriate Free Public Ed-
ucation, in THE MENTALLY RETARDED CITIZEN AND THE LAW 252 (President's
Committee on Mental Retardation, 1976).

160. Florida Law-Death with Dignity, MENTAL RETARDATION NEWS,

Nov. 1973, at 23.
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for their work, even life, is a haunting indictment of political
powerlessness suffered by this "insular minority."'161 Clearly, a
stigma of inferiority, the central rationale upon which the Supreme
Court has justified the determination of a classification as sus-
pect,' 6 2 has been thrust upon mentally retarded citizens. The label
"retarded" has historically evoked this judgment of inferiority
founded upon the destructive perceptions of mentally retarded
citizens as "subhumans," "defects," or "menaces."' 168

Notwithstanding these historical and social realities, any
arguments suggesting that mental retardation is a constitutionally
suspect classification must confront the dictum of Mr. Justice
Brennan in Frontiero v. Richardson.16 4  Mr. Justice Brennan,
writing for four members of the Court who would have held sex a
suspect criteria, suggested:

[W]hat distinguises sex from such nonsuspect statuses as
intelligence or physical disability and aligns it with the
recognized suspect criteria, is that the sex characteristic fre-
quently bears no relation to ability to perform or contribute
to society.165

Mr. Justice Brennan's dictum suggests that classification based
upon intelligence, such as mental retardation, often relates to per-
sonal limitations which might well serve as a legitimate basis for
state regulation.

Mr. Justice Brennan's classification does not withstand analy-
sis. First, it is the mental retardation classification that frequently
bears no relation to the ability of mentally retarded citizens to
perform or to contribute to society. 166 Of the estimated six million

161. The "insular minority" basis for determining suspect classification
was first suggested by Mr. Justice Stone in United States v. Carolene Prod-
ucts Co., 304 U.S. 144 (1938):

[P]rejudice against discrete and insular minorities may be a special
condition, which tends seriously to curtail the operation of those
political processes ordinarily to be relied upon to protect minorities,
and which may call for correspondingly more searching judicial in-
quiry.

Id. at 153 n.4.
162. See Wisconsin v. Constantineau, 400 U.S. 433, 435-37 (1971). See

also Comment, The Evolution of Equal Protection-Education, Municipal
Services and Wealth, 7 HARV. Civ. RIGHTS-Civ. LIB. L. REV. 105, 134-38
(1972). On the nature and consequences of this stigma of inferiority upon
the mentally retarded, see generally E. GOFFMAN, STIGM (1963); R. EDGER-
TON, THE CLOAK OF INCOMPETENCE: STIGMA IN THE LIVES OF THE MENTALLY

RETARDED 207 (1967).
163. See note 29 supra. See also J. MERCER, LABELING THE MENTALLY

RETARDED 2-19 (1973).
164. 411 U.S. 677 (1973).
165. Id. at 686.
166. See NAT'L ASS'N FOR RETARDED CITIZENS, EFFECTIVE ADVOCACY 9-10

(1974),
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mentally retarded citizens, over five million (approximately 89
percent) with proper education and training by adulthood, can live
and work independently.

1 67

Second, the classification of mental retardation bearing upon
the mentally retarded citizen's merit or performance, as suggested
by Mr. Justice Brennan, is representative of the stereotyped "self-
fulfilling prophecy." Predictions made about mentally retarded
citizens come true because the environment constructed for them in
institutions allows no other behavior to develop except that which
has been predicted.1 68 Furthermore, the specific abuses inflicted
upon mentally retarded citizens trigger the majoritarian abuse and
stigma rationales. 69

Finally, the recent declaration by Mr. Justice Powell as to the
traditional indicia of suspectness would indicate that the classifica-
tion "mentally retarded" is suspect. Mr. Justice Powell stated that
a system of alleged discrimination and the class it defines are
suspect where the class is

saddled with such disabilities, or subjected to such a history
of purposeful unequal treatment, or relegated to such a
position of political powerlessness as to command extra-
ordinary protection from the majoritarian political pro-
cess.

1 70

However, should courts decline to find the classification of
mental retardation a suspect classification for all purposes, the
utilization of the classification of mental retardation for confinment
in segregated and isolated institutions should still require strict
judicial scrutiny.'' The interface of civil commitment's infringe-
ment upon fundamental interests and the particularly vulnerable
position mentally retarded citizens occupy in society should trigger
a strict scrutiny of the legislative choice of confining mentally
retarded citizens to isolated segregated institutions for habilitation.

Recent decisions of the Supreme Court have indicated a will-
ingness to assess legislative means in terms of legislative purposes
that have a substantial basis in fact, not merely conjecture. 1'7 2

167. R. CONLEY, THE ECONOMICS OF MENTAL RETARDATION 6-49 (1973).
Each one dollar spent in habilitation of 18-year-old mentally retarded men
generates an estimated increase in future earnings of fourteen dollars. Id.
at 322.

168. See note 29 supra.
169. See text at notes 152-153 supra.
170. San Antonio School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973).
171. See R. Burt, Beyond the Right to Habilitation, in THE MENTALLY

RETARDED CITIZEN AND THE LAW 418 (President's Committee on Mental
Retardation, 1976).

172. See, e.g., Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 172
(1972); Reed v. Reed, 404 U.S. 71, 75-76 (1971). See also note 95 supra.
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Under this analysis, a heightened judicial scrutiny of the state's
choice would necessitate an examination of the alternatives to
establish that the state's choice bears a fair and substantial factual
relation to the object of the legislation. 173

HORACEK v. EXON-NORMALIZATION IMPLEMENTED

The existence of alternatives such as the community programs
in Nebraska indicates that continued reliance upon confinement of
mentally retarded citizens for habilitation in an institution lacks a
compelling state interest justifying the confinement, that reasonable
alternatives exist to accomplish the purpose, and that confinement
lacks a fair and substantial factual relation to the purpose. The
very existence of a successful alternative to the institution and the
disparity in conditions and practices between such alternatives and
the institution in Nebraska 74 precipitated five residents of the state
institution to file a right to habilitation suit 17 5 modeled after Wyatt
v. Stickney. 76

The complaint in Horacek differed critically in one aspect
from the Wyatt effort. Horacek alleged that the State of Nebraska
was operating a dual system of treatment in violation of the Due
Process Clause and Equal Protection Clause of the fourteenth
amendment in that mentally retarded citizens in Nebraska of
similar disabilities were being habilitated in a system of community
services far less restrictive of personal liberties and substantially
superior as to the level of habilitation.177 Thus the thrust of the
Horacek complaint was the continued legitimacy of the institution,
which Wyatt and Welsch failed to address.

The factual foundation for the Horacek allegation, aimed at
dismantling the institution, rested upon the opinion of leading
experts in the field of mental retardation and data accumulated by
the community programs since their inception in 1969, indicating
that community programs were not only habilitating mentally re-
tarded citizens in an integrated normalizing setting but in a manner

173. See Dunn v. Blumstein, 405 U.S. 330, 343 (1972).
174. For reports critical of conditions present at Nebraska's institution,

the Beatrice State Home, see THE REPORT OF THE NEBRASKA CITIZEN'S STUDY
COMMITTEE ON MENTAL RETARDATION (1968); THE REPORT OF THE HUMAN
AND LErAL RIGHTS COMMITTEE OF THE NEBRASKA AssOcIATION FOR RETARDED
CHILDREN (1972).

175. Horacek v. Exon, 357 F. Supp. 71 (D. Neb. 1973) (Memorandum
and Order on Motion to Dismiss); Civil No. 72-L-299 (D. Neb., consent de-
cree entered Oct. 31, 1975).

176. See note 73 supra.
177. 357 F. Supp. at 72.
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far less restrictive of constitutional rights. Utilizing these facts the
plaintiffs and plaintiff-intervenor' 78 in Horacek sought to establish
that the community programs with their proven success were the
less drastic, reasonable alternative to accomplish habilitation and
that continued reliance upon the institution for habilitation by the
state was neither "compelled" nor justified.

On October 31, 1975, the Federal District Court of Nebraska
entered a consent decree in Horacek, approving and incorporating
a settlement agreement entered into by the parties on August 6,
1975. The consent decree in Horacek, recognizing a constitution-
al right to habilitation in the least restrictive alternative and the
civil and constitutional rights of mentally retarded citizens, ap-
proved the reduction of the institutional population from 1200 to a
"goal" of 250 within three years.'17 9

Reflecting the concern of all parties that the reduction would
be an orderly transfer and not a "dumping" of mentally retarded
citizens into the community, the Horacek decree further pro-
vided a detailed assessment mechanism to insure appropriate
placement. °80 The Horacek decree, by providing a mechanism for
the orderly placement of mentally retarded citizens into community
programs, not only reflects the primary tenet of normalization-
access to habilitative services in an integrated setting-the decree
mandated its implementation to the fullest extent.

Thus, Horacek may be viewed as an extension of the right to
habilitation in an institutional setting formulated by Wyatt to the
right to habilitative services within the community. Such an exten-
sion denotes a distinct shift from judicial intervention aimed at

178. The United States of America on March 10, 1975 had made appli-
cation to intervene as a party plaintiff. The district court granted the ap-
plication on March 28, 1975. Earlier, the court had allowed the National
Center for Law and the Handicapped to intervene as amicus curiae.

179. The settlement agreement also imposes upon the institution the
Standards for Residential Facilities for the Mentally Retarded, Joint Com-
mission on Accreditation of Hospitals (current) and the staff ratios con-
tained in Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972) and New
York State Ass'n for Retarded Children v. Carey, Civil Nos. 72-356,
72-357 (E.D.N.Y., consent decree entered on May 2, 1975).

180. The settlement agreement, embodied in the consent decree, re-
quires the Governor: to prepare a statewide plan to address the population
reduction goal and the time frame necessary to achieve the goal; identify
the method by which the reduction is to be achieved; establish teams to
evaluate each mentally retarded person in the institution and prepare indi-
vidualized evaluations, treatment plans and placement recommendations;
and insure that current services are not curtailed to meet the requirements
of the agreement. Horacek v. Exon, Civil No. 72-L-299 (D. Neb., consent
decree entered October 31, 1975).
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