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improving the conditions of institutions to a judicial involvement in
the dismantling of the institution itself.

As community programs continue to actively proliferate
across our country, the thrust of future litigation will reflect less the
Wyatt focus upon the conditions of confinement, but more the
Horacek focus upon the qualitative and quantitative equalization
of habilitative services for the mentally retarded.

CONCLUSION

The equalization of habilitative services for mentally retarded
citizens is merely the end of the beginning of the odyssey of
mentally retarded citizens for equal justice. Mental retardation
professionals have shown that the mentally retarded are capable of
learning and development no matter how severely handicapped. By
maximizing the mentally retarded citizen's personal, social, and
vocational development within the mainstream of society, tailoring
program objectives to individual needs, and increasing recognition
of the dignity and potential for independence mentally retarded
citizens possess, mental retardation professionals have thrown
asunder stereotypes which have burdened retarded citizens far
more than their actual developmental delay.

The rejection of these destructive stereotypes provides a fac-
tual basis for judicial enforcement of basic constitutional rights
long denied mentally retarded citizens. As judicial enforcement of
these basic constitutional rights increases, eroding the legal stigma
attached to mental retardation, the challenges to both professions
will demand a continued joint effort in achieving the re-entry of
mentally retarded citizens into their rightful place in the com-
munity.

MENTAL HEALTH

LEGISLATION

NEBRASKA MENTAL HEALTH COMMITMENT ACT
1

During the 1975-1976 legislative session, the Nebraska Uni-
cameral passed a major piece of legislation relating to the involun-

1. L.B. 806, § 89, [1976] Laws of Neb. 599.
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tary commitment of mentally ill persons. L.B. 8062 [Act] sets
forth a definition of a mentally ill person, as well as establishing
the necessary administrative procedures which must be followed
in order to commit an individual to a mental institution.

Definition

Prior to the passage of L.B. 806, the term mental illness was
liberally defined so as to include any "persons suffering from
any type of mental illness whatsoever."'3 The Unicameral repealed
this definition 4 in favor of a more narrow interpretation of mental
illness. In order to be covered by the Act, an individual has to
be found to be a "mentally ill dangerous" person.5 This phrase
is defined as including any person who presents a "substantial risk
of serious harm to another person"6 or "a substantial risk of serious
harm to himself."7 This narrower definition will serve to restrict

the number of individuals who may be involuntarily committed.
Furthermore, it will compel the state to meet a stricter standard
in determining who should be committed. As a result it is hoped
that individual rights and civil liberties of potential subjects can
be better protected.

Procedures for Involuntary Commitment

The Act states that the public policy of the State of Nebraska
is to encourage individuals to seek voluntary treatment. Only in
the event that such voluntary treatment is not obtained will the
state seek to involuntarily commit an individual.8 In order to
effectuate this policy, County Mental Health Boards, consisting of
three members including one attorney and two members of the

2. L.B. 806, [1976] Laws of Neb. 571.
3. NEB. REV. STAT. § 83-306(4) (Cum. Supp. 1974).
4. L.B. 806, § 18, [1976] Laws of Neb. 575.
5. Id. § 9, at 572.
6. Id. § 9 (1), at 572. The clause reads as follows:

A substantial risk of harm to another person or persons within the
near future, as manifested by evidence of recent violent acts or
threats of violence or by placing others in reasonable fear of such
harm....

Id.
7. Id. § 9 (2), at 572. The full clause reads as follows:

A substantial risk of serious harm to himself within the near fu-
ture, as manifested by evidence or recent attempts at, or threats
of, suicide or serious bodily harm, or evidence of inability to pro-
vide for his basic human needs, including food, clothing, shelter,
essential medical care, or personal safety.

Id.
8. Id. § 1, at 571.
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mental health services profession,9 are to be established.10 Speci-
fically, the Board's function will be to determine whether an indi-
vidual should be committed against his will.'1

The procedures the board must follow are clearly set forth in
the Act. 1 2  Under normal circumstances, the county attorney
initiates board proceedings by seeking a petition to. commit an
individual.'3 However, when the county attorney or a police offi-
cer believes an individual to be a "mentally ill dangerous" person,
and that harm is likely to occur prior to a preliminary hearing by
the board, he may place that individual under protective cus-
tody.' 4  In either instance, the county attorney or police officer
must show probable cause for initiating the arrest or petition.'5

Furthermore, it must be shown that neither voluntary hospitaliza-
tion nor other alternatives less restrictive than a mental health
board-ordered treatment are available.' 6 If these stipulations are
not met, the individual must be released. 17 However, should the
board conclude that there is probable cause, a final hearing is
arranged.'

8

At the final hearing, the county attorney must offer "clear and
convincing proof" that the individual is a "mentally ill dangerous"
person.19 If such proof is provided, the board will then commit
the subject to a mental institution.20  The board, however, is
required to recommend a treatment which imposes the least
''restraint upon the liberty of the subject required to successfully
treat the particular mental illness."'2 1 If an individual disagrees
with the decision of the board, he may appeal the order to the
district court.22  Should that appeal be unsuccessful, the order
may then be appealed to the Nebraska Supreme Court.28

9. Id. § 28, at 579. The two members from the mental health serv-
ices profession may be physicians, psychologists, psychiatric social workers,
psychiatric nurses, or any lay person with a demonstrated interest in
mental health. Id.

10. Id. § 27, at 579.
11. Id. § 42, at 584.
12. Id. §§ 29-56, at 581-90.
13. Id. § 32, at 581.
14. Id. § 31, at 580-81.
15. Id. § 42, at 584-85.
16. Id. § 43, at 585.
17. Id.
18. Id.
19. Id. § 46, at 586.
20. Id. § 47, at 587.
21. Id. § 48, at 587.
22. Id. § 53, at 589.
23. Id.
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The responsibilities of the board do not conclude when all
appeals have been exhausted and the subject has been formally
committed to an institution. The board must assign an official
from a designated agency 24 to follow the progress and treatment
of the subject. 25 If at any time, that official, or any other person,
can show to the satisfaction of the board that cause no longer exists
for the confinement, or that a less restrictive alternative to commit-
ment exists, then the board must order an immediate release.20

Specific Rights Granted

The Act specifically states the rights of an individual charged
as being a "mentally ill dangerous" person.27 Prior to the pre-
liminary hearing, the subject is entitled to written notice of the
time and place of such hearing, and the reasons alleged for believ-
ing that he is a "mentally ill dangerous" person.28 While at the
preliminary hearing, or any subsequent hearings, the subject has
the right to be represented by legal counsel.29 In the event
the subject is an indigent, legal counsel will be provided by the
county.30 At the hearing, the subject has the right to request a
closed hearing3' at which time he may testify on his own behalf3 2

or cross-examine adverse witnesses.33 The Act further states that
the rules of evidence in a civil proceeding will be followed and "in
no event shall evidence be considered which is inadmissible in
criminal proceedings." 34 In addition to these rights, the Act pro-
vides a list of rights granted a subject in custody awaiting a
hearing.35

Through these rights, a narrow definition, and a strict proce-
dure of commitment, L.B. 806 is an attempt to more effectively
administrate the commitment of a mentally ill person. More
importantly, the Act establishes the necessary safeguards to protect
the right of potential subjects.

'24. Id. § 54, at 589. The individual assigned to the subject must file
an individualized plan with the board. The plan must state the deserved
treatment and goals to be accomplished. In addition periodic reports as
to the success of such treatment must be reported to the board. Id. § 55,
-at 589-90.

25. Id.
26. Id. § 56, at 590.
27. Id. § 57-87, at 590-98.
28. Id. § 58, at 580-91.
29. Id. § 59-61, at 591-92.
30. Id. § 59, at 591.
31. Id. § 65, at 593.
32. Id. § 66, at 593.
33. Id. § 68, at 593.
34. Id. § 69, at 593-94.
35. See Id. § 76, at 595-96.
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