
MOTOR VEHICLES

SUPREME COURT REVIEW

Decisions of the Nebraska Supreme Court during the survey
period relating to the law of motor vehicles did not manifest any
major developments or trends.' Not unusually, a frequent source
of litigation was Nebraska's "implied consent" law.2  The most
important decision was Mackey v. Director of Department of Mo-
tor Vehicles,3 an appeal from revocation of a driver's license for
refusal to submit to chemical testing for intoxication. 4

A person arrested for driving while intoxicated on Nebraska
highways must either agree to a test for alcoholic content in his body
fluids or suffer suspension of his license.5 Before the Department
of Motor Vehicles may suspend a license, however, it must estab-
lish that the arresting officer's belief of intoxication was reasonable,
that a warning of the consequence of failure to test was given, and
that such refusal to test was unreasonable." In the de novo review
of revocation in Mackey, the major issue was whether the licensee-

1. A list of decisions relating to other than the "implied consent"
law is as follows: Therkildsen v. Gottsch, 194 Neb. 729, 235 N.W.2d 622
(1975) (interpreting the statutory definition of a crosswalk); Hyland v.
State, 194 Neb. 737, 235 N.W.2d 236 (1975) (underscoring the requirement
of records of convictions for traffic point assessments for violations);
State v. Padley, 195 Neb. 358, 237 N.W.2d 883 (1976) (rejecting an allega-
tion of unconstitutionality of the 55-miles per hour speed limit); Laux v.
Robinson, 195 Neb. 601, 239 N.W.2d 786 (1976) (a negligence action
involving an application of a statutory rule concerning rights-of-way;
Luther v. Pauling, 195 Neb. 679, 240 N.W.2d 42 (1976) (upholding the
guest statute and affirming the rule that a guest may remove himself
from its operation by providing his riding confers a "tangible and sub-
stantial" benefit which is a "motivating influence" in the furnishing of
transportation); and Brown v. Sullivan, 195 Neb. 729, 240 N.W.2d 51
(1976) (stating that suspension of a license under the point system is not
a penalty).

2. In addition to the case of Mackey v. Director of Dep't. of Motor
Vehicles, infra, Barton v. Director of Dep't. of Motor Vehicles, 194 Neb.
765, 235 N.W.2d 863 (1975) and Miller v. Sullivan, 194 Neb. 127, 230
N.W.2d 226 (1975) related to revocations of licenses under the implied
consent law. NEB. REV. STAT. § 39-669.08 et seq. (Reissue 1974).

3. 194 Neb. 707, 235 N.W.2d 394 (1975) [hereinafter cited as
Mackey].

4. Id. at 708, 235 N.W.2d at 395.
5. NEB. REv. STAT. § 39-669.16 (Reissue 1974).
6. 194 Neb. at 712-14, 235 N.W.2d at 397-98.
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petitioner or the state bears the burden of proof as to the validity or
invalidity of revocation under the "implied consent" law.7

The court decided that the licensee has the burden of pleading
and proving by a preponderance of the evidence specific grounds
for invalidating the Department's action.8 Other jurisdictions have
split on the question, 9 but the Nebraska Supreme Court found the
Iowa case of Buda v. Fulton o most persuasive. That case essen-
tially held that the party exercising the privilege of appeal, neces-
sarily making affirmative allegations, must bear the burden of
proof since the burden ordinarily is carried by the one "who pleads
and relies upon the affirmative of an issue."" The former Nebras-
ka decision of Lutjemeyer v. Dennis,1 2 while placed the burden of
proof on the licensee appealing a revocation under the point sys-
tem,13 supported the result reached in Mackey.' 4

LEGISLATION

During the survey period the Unicameral enacted some minor
changes to the motor vehicle laws, the most significant of which are
outlined below.

L.B. 2651 amended the statute which details the traffic points
system 2 specifying the amount of alcohol in the body which will
result in a point assessment for driving while under the influence of
alcohol.3  The amendment also removed overwidth, overheight,
and overlength violations from the list of items for which points are
assessible.

4

7. Id. at 711, 235 N.W.2d at 396.
8. Id. at 713, 235 N.W.2d at 397.
9. Id. See, e.g., Lira v. Billings, 196 Kan. 726, 414 P.2d 13 (1966);

Burbage v. Dep't of Motor Vehicles, 252 Ore. 486, 450 P.2d 775 (1969);
contra, Campbell v. Superior Court, 106 Ariz. 542, 479 P.2d 685 (1971).

10. 261 Iowa 981, 157 N.W.2d 336 (1968).
11. Id. at -, 157 N.W.2d at 338-39.
12. 186 Neb. 46, 180 N.W.2d 679 (1970).
13. Id. at 50, 180 N.W.2d at 682.
14. 194 Neb. at 711-12, 235 N.W.2d at 396-97.

1. L.B. 265, [1976] Laws of Neb. 94.
2. NEB. REv. STAT. § 39-669.26 (Supp. 1975).
3. L.B. 265, § 1(5), at 94-95. Ten hundreths of one per cent or

more by weight of alcohol in body fluids is the level of alcohol which
results in an assessment of six points.

4. Id. § 1(11), at 95.
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Several bills dealt with registration and licensing. L.B. 8395
imposes a fine for failure to obtain the annual permit and to pay
the motor vehicle tax8 for cabin trailers or mobile homes.7  Re-
garding registration of a fleet of commercial vehicles engaged in
interestate commerce, L.B. 8848 adds specific procedures for regis-
tration when an owner transfers, loses, or adds vehicles to his fleet.9

L.B. 84610 engrafts an exemption from licensing requirements for
the nonresident, full-time, postsecondary student who is licensed in
his state of residence." Another enactment concerning driver's
licenses, L.B. 56912 deleted the requirement of automatic revoca-
tion of the license of a person sentenced to the custody of the
Department of Correctional Services. Nevertheless, the Director of
Correctional Services is directed to confiscate the driver's license of
any person placed under his jurisdiction. No record of such
confiscation shall be made, and the license is to be returned to the
licensee upon his release from custody.18

L.B. 82314 clarified standards of smoke emission and noise
and means of enforcement thereof.15  It further changed provi-
sions relating to the shifting of loads when axle loads exceed
statutory limits' 6 and excluded certain types of vehicles, such as
pickups with capacities of one ton or less, from the requirement of
stopping at weighing stations.1 7 Another bill aimed at enhance-
ment of road safety, L.B. 628,' s places the responsibility on. com-

5. L.B. 839, [1976] Laws of Neb. 643, amending NEB. REv. STAT.

§§ 60-1602 and -1605 (Reissue 1974).
6. NEB. REv. STAT. § 60-1603 (Reissue 1974).
7. L.B. 839, §§ 1-2, [1976] Laws of Neb. at 643-44.
8. L.B. 884, [1976] Laws of Neb. 699, amending NEB. REv. STAT.

§ 60-305.09 (Supp. 1975).
9. Id. § 1(6), (7) and (8), at 701-02.

10. L.B. 846, [1976] Laws of Neb. 646, amending NEB. REV. STAT.

§ 60-410 (Reissue 1974).
11. Id. § 1(2) (c), at 646.
12. L.B. 569, [1976] Laws of Neb. 241.
13. Id., amending N.. REV. STAT. § 60-419 (Reissue 1974). Any

other person committed to or incarcerated in any state institution still
faces an automatic revocation of his license to operate a motor vehicle,
but a record of such revocation is impermissible upon reinstatement of the
license.

14. L.B. 823, [1976] Laws of Neb. 624.
15. Id., at 627-31, amending NEa. REV. STAT. §§ 60-2203, -2205, -2210,

and -2211 (Reissue 1974).
16. Id., at 624-25, amending NEB. REV. STAT. § 39-6,185 (Cum. Supp.

1974).
17. Id., at 625-26, amending NEB. REv. STAT. § 60-1301 (Reissue

1974).
18. L.B. 628, [1976] Laws of Neb. 306.
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mercial sellers of bicycles rather than operators for insuring that
certain safety devices are mounted on bicycles.19

Finally, the Legislature realigned and redefined some func-
tions of the Nebraska Aeronautics Commission and Department of
Aeronautics. 20 This enactment removes registration requirements
for federal licenses by airmen and for licensing of air schools. 21

19. Id. § 1, at 306, amending NEB. REV. STAT. §§ 39-6,138.01 and
-6,138.02 (Cum. Supp. 1974).

20. L.B. 460, [1976] Laws of Neb. 185, amending NEB. REV. STAT.
§§ 3-101, -104, -105, -111, -128, -139, -150 (Reissue 1974), and 79.446.01,
(Reissue 1971) and repealing § 3-132 (Reissue 1974).

21. Id. § 5, at 191.

1976]


