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The constitutionality of section 18-14011 of the Nebraska
statutes was the issue in Chase v. County of Douglas.2 Section
18-1401 allows the governing body of any city, village, or county
to appropriate or expend funds for, inter alia, publicity campaigns
and the purchase of real estate.3 Plaintiffs contended that section
18-1401 violated that portion of the Nebraska Constitution which
prohibits the state from giving or loaning its credit "in aid of any
individual, association, or corporation. . . .14 The court agreed
with plaintiffs as to the purchase of real estate,' but overruled
plaintiffs' contention as to publicity campaigns.6

The court had little difficulty in striking down that portion
of section 18-1401 authorizing expenditures for purchasing real
estate. Framing the issue in terms of public capital for private

1. NEB. REV. STAT. § 18-1401 (Reissue 1974).
2. 195 Neb. 838, 241 N.W.2d 334 (1976).
3. NE& REV. STAT. § 18-1401 (Reissue 1974) contains, in part the fol-

lowing language:
The city commissioners or council of any city, the board of trustees
of any village, and the county board of any county.. . shall have
the power to appropriate or expend. . . for the purpose of encour-
aging immigration, new industries, and investment and to conduct
and carry on a publicity campaign . . . exploiting and advertising
the various agricultural, horticultural, manufacturing, commercial,
and other resources . . . of the city, village, or county, purchasing
real estate suitable for industrial development, acquiring options on
real estate suitable for industrial development, and renewing or ex-
tending such options, paying for such real estate or options with
funds provided for in this section, with the amounts paid for any
such option to be taken as part payment of the purchase price of
any such option if the option be exercised. Such sum may be ex-
pended directly by the city, village, or county or may be paid to
the chamber of commerce or other commercial organization or a
similar county organization or multicounty organization or local
development corporation to be expended for the purposes herein
enumerated under the direction of the board of directors of said
organization ...

4. 195 Neb. at 845, 241 N.W.2d at 339. NEB. CONST. art. XIII, § 3 pro-
vides:

The credit of the state shall never be given or loaned in aid of any
individual, association, or corporation, except that the state may
guarantee or make long-term, low-interest loans to Nebraska resi-
dents seeking adult or post high school education at any public or
private institution in this state. Qualifications for and the repay-
ment of such loans shall be as prescribed by the Legislature.

5. 195 Neb. at 845, 241 N.W.2d at 339.
6. Id.



MUNICIPAL CORPORATIONS

use, the court noted that the statutory scheme under section
18-1401 allowed the use of a municipality's credit to be loaned to
an individual, association, or corporation.7 The court also noted
that any loss in value of land purchased under the scheme inured
to the municipality, while any increase in value accrues to the
private individual.8 The court concluded that this portion of
section 18-1401 violated the Nebraska Constitution.9

The court sustained, however, the constitutionality of that
portion of section 18-1401 which authorized expenditures for pub-
licity. Again framing the issue in terms of public purpose, the court
cites two propositions in support of its holding: 1) the legislature
is to decide in the first instance what is and what is not a public
purpose; and 2) the encouragement of growth and industry through
publicity is a public purpose. 10  Nor was the court troubled by
the fact the statutory scheme specified that the funds were to be
expended through private organizations."'

[A] uthorities clearly settle that the vital point in all such
appropriations [by governmental subdivisions to private
concerns] is whether the purpose is public; and that, if it
is, it does not matter whether the agency through which it
is dispensed is public or not; that the appropriation is not
made for the agency, but for the object which it serves; the
test is in the end, not in the means .... 12

Noting that the broad scope of the funds benefits the public gener-
ally, the court held the only benefit to the private organization is
that which is "incidental" to most public welfare legislation.'3

Furthermore, by means of contract or other accounting methods,
the city and county could retain control of the funds. 1 4

NEBRASKA LIQUOR CONTROL ACT

At issue in Bali Hai, Inc. v. Nebraska Liquor Control Commis-
sion 5 was whether section 6.08.280 of the Lincoln Municipal Code

7. Id. at 849-50, 241 N.W.2d at 341.
8. Id.

The real estate so acquired may decrease in value, and the loss is
that of the municipality because funds or proprietary income are
the sources of the capital. If the property increases in value the
benefit of the increase and thus of the capital furnished will pass to
the private person. Even if title is held by the city or county, this
would still be true.

Id.
9. Id. at 850, 241 N.W.2d at 341.

10. Id. at 846, 241 N.W.2d at 339.
11. Id. at 846-47, 241 N.W.2d at 340.
12. Id.
13. Id. at 847, 241 N.W.2d at 340.
14. Id. at 847-48, 241 N.W.2d at 340.
15. 195 Neb. 1, 236 N.W.2d 614 (1975).

19761



CREIGHTON LAW REVIEW

conflicts with the Liquor Control Act.1 6 The Lincoln ordinance
authorizes the revocation of a liquor license whenever the licensed
premises remain voluntarily closed for ten days, except where city
approval is obtained or the closing is due to repairs or an owner's
physical disability. 17 Appellant's premises remained voluntarily
closed beyond the ten-day period, because no "suitable lessee"
could be found.18 After a hearing determining noncompliance
with the ordinance, the city council revoked appellant's license
pursuant to section 53-134(1).19

Appellant contended on appeal that the municipal ordinance
invaded the Nebraska Liquor Control Commission's powers under
the Liquor Control Act.20 Citing its prior decision, Phelps Inc.
v. City of Hastings,2' the court held that a municipal corporation
may enact regulatory liquor laws provided they are not in direct
conflict with state law.22 Since the Liquor Control Act has no
provision for forfeiture of a liquor license for failure to use said
license, the court could find no conflict between the municipal
ordinance and the state law. 28 While acknowledging the exclusive
power of the Liquor Control Commission, the court reasoned that
the state had not pre-empted the field; the city was free to enact
local regulatory legislation.24

The court rejected the argument that the ordinance was uncon-
stitutional because due process provisions before the revocation of
a license were omitted from the ordinance. 25  The court noted
that the appellant was accorded a hearing after the ten-day period
expired. 26 Also the action by the city council was not final until

16. Id. at 3-4, 236 N.W.2d at 616. The State Liquor Control Act is set
out in NEB. REv. STAT. § 53-116 et seq. (Reissue 1974).

17. 195 Neb. at 3, 236 N.W.2d at 616.
18. Id. at 5, 236 N.W.2d at 616.
19. NEB. IEV. STAT. § 53-134(1) (Reissue 1974).
20. Since NEB. REV. STAT. § 53-116 (Reissue 1974) granted the State

Liquor Control Commission exclusive authority in this area, appellant con-
tended the ordinance was invalid and the action so taken void. The statute
provides:

The power to regulate all phases of the control of the manufacture,
distribution, sale, and traffic in alcoholic liquors, except as specif-
ically delegated in this act, is hereby vested exclusively in the com-
mission.
21. 152 Neb. 651, 42 N.W.2d 300 (1950).
22. 195 Neb. at 5, 236 N.W.2d at 617.
23. Id.
24. Id.
25. Id. at 7-8, 236 N.W.2d at 618.
26. Id. One who is accorded due process may not complain of such

denial. Id. The court further supported its reasoning by citing State ex
rel. Herbert v. Anderson, 122 Neb. 738, 241 N.W. 545 (1932) and Hanson
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appeal was taken to the Liquor Control Commission.27  Noting
that appellant's attorney was present at the appellate hearing, the
court held that due process was satisfied both at the city council
and appellate hearings.28

TERMINATION OF TEACHING CONTRACTS

In Chase v. Board of Trustees of Nebraska State College2 9

the Nebraska Supreme Court considered the vote of a governing
board necessary to terminate a tenured teacher's contract. The
court held that a majority of all the members of such a board is
required rather than a majority of a quorum.3 0

The plaintiff was a tenured language professor at Chadron
State College when in December of 1973, he was notified that his
contract would be terminated at the end of the 1973-74 term because
foreign language courses would no longer be offered at the col-
lege.31 On May 24, 1974, defendant board of trustees met to con-
sider the termination of plaintiff's contract. Of the board's seven
members, three of four attending the meeting voted to terminate
plaintiff's employment contract.82 A regular meeting of the board
was held in June at which the termination of plaintiff's contract
was once again considered. This time six members of the board
were present and five voted to terminate plaintiff's contract based
on the transcript of the May 24, 1974, hearing.33 After official notice
of the board's action was given plaintiff, he filed a declaratory judg-
ment action to determine whether the defendant board's action was
effective to terminate his employment contract.3 4

The district court, in ruling that plaintiff's employment con-
tract was not terminated, held that an action by a vote of a
majority of the board is necessary to terminate a teaching con-
tract.3 5 The district court determined that the action on May 24,

v. City of Omaha, 157 Neb. 403, 59 N.W.2d 622 (1953). Both cases hold
that a court will not declare a statute or ordinance unconstitutional where
the party initiating the claim is not injuriously affected by the statute.

27. 195 Neb. at 7, 236 N.W.2d at 618. See NEB. REV. STAT. § 53-134(1)
and § 53-1,115 (Reissue 1974).

28. 195 Neb. at 7-8, 236 N.W.2d at 618.
29. 194 Neb. 688, 235 N.W.2d 223 (1975).
30. Id. at 693, 235 N.W.2d at 227.
31. Id. at 689, 235 N.W.2d at 225.
32. Id. at 690, 235 N.W.2d at 225.
33. Id. at 690, 235 N.W.2d at 225-26.
34. Id. at 689, 235 N.W.2d at 225.
35. NEB. REV. STAT. § 79-1254.02 (Cum. Supp. 1974) provides the pro-

cedures for termination of teaching employment contracts by the applicable
governing board. The aggrieved party must be given a hearing before the
contract is terminated. NEB. REV. STAT. § 79-1254.02 (Cum. Supp. 1974).
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1974, was the final action of the board and was ineffective because
a majority of the board did not vote.36 Because the May vote was
"final", the vote at the June meeting was void.3 7

The Nebraska Supreme Court, in reversing the district court's
opinion, struck down defendant's contention that section 79-1254.02
only requires a majority of a quorum to terminate a contract. Cit-
ing Houser v. School District,38 the court held that in the absence
of a contrary statutory provision, for a body to act, a majority of
a quorum which constitutes a simple majority of the board is
required.3 9  The language in section 79-1254.02 is interpreted to
mean a majority of all the members of the board and not just a
majority of a quorum.

The court rejected plaintiff's contention that the action of the
May meeting was "final" by noting that section 79-1254.02 merely
requires that the board's decision be based on the evidence produced
at the hearing-the statute does not set a time limit after the hear-
ing at which the board must decide. 40  The court reasoned that
although the vote on May 24, 1974, was not effective to terminate
plaintiff's contract, the board was not deprived of its power and
jurisdiction to determine the issue at a subsequent meeting.41

Since the board's action on June 8, 1974, was based upon a hearing
on May 24, at which a majority of the board voted to terminate
plaintiff's contract, such action constituted final action by the board
effective to terminate plaintiff's contract.42

NEBRASKA POLITICAL SUBDIVISION TORT CLAIMS ACT

The Nebraska Supreme Court in Campbell v. City of Lincoln,43

held that the notice provisions of the Nebraska Political Subdivi-
sions Tort Claims Act 44 are a condition precedent to the initiation

36. 194 Neb. at 691, 235 N.W.2d at 226.
37. Id.
38. 189 Neb. 323, 202 N.W.2d 621 (1972). This case also involved a

statutory provision governing the procedures for termination of a teacher's
contract. The Nebraska Supreme Court held that a majority of the mem-
bers of the board meant a majority of all members of the board and not
just a majority of a quorum.

39. Id. at 326, 202 N.W.2d at 623.
40. 194 Neb. at 693, 235 N.W.2d at 227.
41. Id. at 695, 235 N.W.2d at 228.
42. Id. The court also dismissed a due process argument by finding

that since a hearing was had at which plaintiff had full opportunity to pre-
sent his case, the due process requirements of notice and hearing were fully
met. 194 Neb. at 695-96, 235 N.W.2d at 228.

43. 195 Neb. 703, 240 N.W.2d 339 (1976).
44. NEB. REV. STAT. § 23-2401 et seq. (Reissue 1974).
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of a suit against a political subdivision.45  Furthermore, the notice
requirement and the statute of limitations provided in section
23-2416 4 are constitutional. 47

Plaintiff was a paying patient in Lincoln General Hospital. On
July 4, 1972, plaintiff was directed to use a shower room in the
hospital, wherein he slipped, fell and fractured his hip. Alleging
negligence of the hospital, its agents, and employees, he filed an
action for personal injuries.4 8  However, plaintiff failed to file a
notice of his accrued claim, as required by section 23-2416, and the
trial court dismissed the action.49

Plaintiff, on appeal, argued that, since prior to the enactment
of the tort claims act the city was carrying out a proprietary func-
tion5" in operating the hospital, the hospital was subject to the
same liability for negligence as a private hospital; a fortiori, the
hospital was subject to the same statute of limitations and notice re-
quirements as private tort-feasors.51 Plaintiff also urged that, since
the act accords hospitals run by municipal corporations "special
privileges" without any reasonable basis for such classification, 52

the act violated the uniformity clause of the Nebraska Constitu-
tion.53 The court affirmed the trial court's judgment.

In upholding the lower court's judgment, the court ruled that
the notice requirements imposed by section 23-2416 are constitu-
tional even though a similar notice requirement is not imposed
when private corporations are involved. 54  The court held such

45. 195 Neb. at 712-13, 240 N.W.2d at 344.
46. This statute provides in part:

(1) Every claim ... permitted under this act shall be forever
barred, unless within one year after such claim accrued, the claim
is made in writing to the governing body. Except as otherwise pro-
vided in this section, all suits permitted by this act shall be forever
barred unless begun within two years after such claim accrued.

NEB. REV. STAT. § 23-2416 (Reissue 1974).
47. 195 Neb. at 713, 240 N.W.2d at 344.
48. Id. at 705, 240 N.W.2d at 340.
49. Id.
50. The proprietary power is a corporate power, and is the power
to which the Constitution of Nebraska by Article VIII, section 7,
refers when it states that the Legislature shall not impose taxes
upon municipal corporations, its inhabitants or property, for corpo-
rate purposes.

Obitz v. Airport Authority, 181 Neb. 410, 416, 149 N.W.2d 105, 110-11 (1967).
51. 195 Neb. at 706, 240 N.W.2d at 341.
52. The act places a municipal corporation in a special class distinct

from private corporations, thereby reducing the time limitations in the stat-
ute of limitations and the notice requirements. See note 46 supra.

53. 195 Neb. at 707, 240 N.W.2d at 342.
54. Id. at 710-11, 240 N.W.2d at 343-44.
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notice requirements to be reasonable in light of the public's inter-
est in prompt notification and settlement of tort claims. 55

The court also rejected plaintiff's contention that section
23-2416 violated the uniformity clause.56 While conceding that the
act created a single class of tort feasors-all political subdivisions-
the court ruled that the classification met the tests of reasonable-
ness and uniformity of application.57 The classification is reason-
able in that the public has an interest in seeing "prompt and
thorough investigation" of tort claims against a political subdivi-
sion.58 Since the act applied "equally and uniformly to all tort
claims against political subdivisions" the uniformity of application
test was satisfied.59

LEGISLATION

During the survey period, the legislature passed a bill
amending various statutes dealing with sanitary and improvement
districts [SID].' The bill primarily addresses itself to duties and
powers of the trustees of these districts.

L.B. 313 grants the board of trustees of each district the power
to set a specified minimum mill levy on taxable property in the
district.2 Further, the trustees are now authorized to enforce the
collection of special assessments, levied by the district, through
foreclosure or other available means.8 In connection with this
authorization, the legislation enables the board to accelerate the
debt if three or more installments on the special assessment are
delinquent.

4

55. Id. at 710-11, 240 N.W.2d at 343.
56. Id. at 708, 240 N.W.2d at 342. NEB. CoNsT. art. III, § 8 states, in

part:
The Legislature shall not pass local or special laws ....

Granting to any corporation, association, or individual any special
or exclusive privileges, immunity or franchise whatever ....
57. 195 Neb. at 709, 240 N.W.2d at 342.
58. Id. at 710, 240 N.W.2d at 343.
59. Id. at 709, 240 N.W.2d at 342.

1. L.B. 313, [1976] Laws of Neb. 108, amending NEB. REV. STAT. §§
31-734, -751, -753, -764, and 77-1917.01 (Reissue 1974); §§ 31-727, -735, -740,
-744 and -749 (Cum. Supp. 1974); § 31-755 (Supp. 1975).

2. L.B. 313, § 3, [1976] Laws of Neb. 112-15, amending NEB. REV.
STAT. § 31-740 (Cum. Supp. 1974).

3. Id.
4. L.B. 313, § 7, [1976] Laws of Neb. 119-20, amending NEB. REV. STAT.
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A major statutory revision occasioned by L.B. 313 concerned
the election process designed for district trustees.5 Each trustee's
term of office is set at two years. Eight years after the first elec-
tion of trustees in a district, three members of the board are to
be elected by legal property owners residing within the district and
two trustees are to be elected by all the owners of real estate
located in the district.6 Notice of the election of trustees must be
given at least forty-five days prior to the election to those persons
entitled to vote.7

In addition to the powers given to the trustees, the clerk of
each district has been granted new duties after the district has been
formed. The clerk is now required to file with the register of deeds
in the county in which the district is located a statement of the
size of the district and of the district's power to levy an unlimited
property tax for the purpose of paying its debt.8  Finally, one of
the most important additions in the bill is the requirement that
the district make available the most recent of these statements upon
request by the general public, real estate salesmen, and brokers.9

Prior to the conveyance of title to a purchaser of any real estate
located in the district, the real estate salesman or broker is required
to provide this statement to the purchaser. 10 Failure to provide
such a statement entitles the purchaser to damages.'1

31-753 (Reissue 1974). This statute provides that if this type of delinquency
occurs, the board of trustees have the power to declare all the remaining
installments due at nine per cent per annum until paid. Id.

5. L.B. 313, § 14, [1976] Laws of Neb. 124, amending NEB. REV. STAT.
31-735 (Cum. Supp. 1974).

6. Id. at 126.
7. Id. at 125. Additional regulation of voting procedures for condo-

minimum owners in the district appears for the first time in the new statute.
Id. The revised law contains provisions for voting procedures vis-a-vis bal-
loting, certification of the election, and the possible contesting of an election.
Id. 99 15, 16, 17, at 126-27.

8. L.B. 313, § 10, [1976] Laws of Neb. 122-23. This bill also requires
the clerk to give notice to the municipality or county in which the district
is located at least seven days prior to the date of a meeting of the board of
trustees of the district. Id. at § 11(1), at 123. There is also a provision
requiring the clerk to send the minutes of each board of trustees meeting
to the municipality, or county in which the district is located. Id. at §
11(2), at 123.

9. L.B. 313, § 12, [1976] Laws of Neb. 123-24.
10. Id.
11. Id. The measure of damages is the difference between the actual

value of the property at the time of the conveyance with the disclosures
contained in the statements, and the value of the property at the time of
the conveyance without the disclosure contained in the statement.
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