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SUPREME COURT REVIEW

VENDOR-VENDEE

Of several cases decided by the Nebraska Supreme Court dur-
ing the review period involving allegations of fraud in real
estate transfers, the most significant was Vogt v. Town & Country
Realty,' where the court considered the fiduciary duties of a real
estate broker in relation to his clients. In Vogt, a real estate broker
from Town & Country Realty approached the vendee to solicit a
listing for the sale of a certain residence she owned. The broker
suggested a price of $12,500. Eventually acquiring the listing, the
broker arranged a sale but did not disclose that the buyer was a
licensed real estate broker, incorporator, stockholder, and officer of
Town & Country Realty who had expressed interest in the property
prior to the initial contact with the vendor. The vendor learned
this two years later when the house was sold by Town & Country
for $28,500, whereupon she instituted this action.2

Holding against the real estate firm, the court stated that
"[a] real estate agent owes a fiduciary duty to use reasonable care,
skill and diligence in procuring the greatest advantage to his client
of all material facts affecting his interests."'3 The court applied sec-
tion 81-8814 of the Nebraska statutes which labels as unfair trade
practices:

[A]cting in a dual capacity of broker and undisclosed
principal in any transaction . . . (and) representing or
attempting to represent a real estate broker, other than
the employer, without the express knowledge or consent
of the employer.5

The court distinguished section 36-107 of the Nebraska statutes6

pertaining to the necessity of written contracts in the sale of land,
and concluded that at the time of the agreement to the listing, the

1. 194 Neb. 308, 231 N.W.2d 496 (1975) [hereinafter cited as Vogt].
2. Id. at 310-12, 231 N.W.2d at 498-500.
3. Id. at 315, 231 N.W.2d at 501.
4. NEB. REV. STAT. § 81-881 (Reissue 1971). The court noted the con-

flicting obligations of such a dual relationship. Vogt at 315-16, 231 N.W.2d
at 501.

5. NEB. REV. STAT. § 81-881 (Reissue 1971).
6. NEB. REV. STAT. § 36-107 (Reissue 1974).
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broker had a duty to disclose his business relationship with the
vendee.7 The court also determined that the broker and realty
firm had a duty to advertise and solicit offers from other prospects,8

and that the vendee, as a stockholder and officer of the realty firm,
was jointly and severally liable on the basis of constructive fraud
where he had knowledge and had instigated the fraud.9

EMINENT DOMAIN

In the area of eminent domain, one case decided by the court
during the survey period merits comment. The right of an abutting
landowner to access to a newly constructed highway was considered
in Morehead v. State Department of Roads.10 United States
Highway No. 73, running adjacent to the boundary on one side of
the condemnee's property, was relocated and replaced by a con-
trolled access highway, also designated No. 73, running through the
condemnee's property. The old highway remained as a street."

Section 39-132912 of the Nebraska statutes provides for the
right of access from lands "abutting on an existing highway.' 13

But no access accrues where a new highway is built adjacent to
land which did not previously provide access. 14  The condemnee
argued that relocated highway No. 73 was not a highway which
did not previously provide access, but was an existing highway for
which they were entitled to compensation for the loss of access.
Rejecting this contention, the court held that "(t)here is no right
of direct access. . . to a new highway constructed upon a new right-
of-way where no highway previously existed if the new highway
is designated as a controlled access facility from the beginning."'-"

7. Vogt at 317-18, 231 N.W.2d at 502.
8. Id. at 318-19, 231 N.W.2d at 502-03. The vendor had argued that

the vendee was liable for a breach of fiduciary duty based on his business
relationship. Id. at 318, 231 N.W.2d at 502.

9. Id. at 320-21, 231 N.W.2d at 504. The vendor claimed entitlement
to the value of improvements and profits accrued from the property. Id.
The court distinguished the rules of law stated in Schepers v. Lauten-
schlager, 173 Neb. 107, 112 N.W.2d 767 (1962) and Ericson v. Nebraska-Iowa
Farm Inv. Co., 134 Neb. 391, 278 N.W. 841 (1938), concluding that the vendor
was to be made whole but that, as a constructive trust is an equitable rule,
she was not to be unjustly enriched. Id. at 321-22, 231 N.W.2d at 504.

10. 195 Neb. 31, 236 N.W.2d 623 (1975) [hereinafter cited as More-
head].

11. Id. at 32, 236 N.W.2d at 625. The origin and nature of highway
access control is discussed in Covey, Control of Highway Access, 38 NFB.
L. REV. 407 (1959).

12. NEB. REV. STAT. § 39-1329 (Reissue 1974).
13. Id.
14. Id.
15. Morehead at 34, 236 N.W.2d at 626.

1976]



CREIGHTON LAW REVIEW

The precise question had not previously been decided by the
Nebraska Supreme Court. 16  It was noted in Frank v. State,'7

however, that a landowner whose property bordered a drainage
ditch prior to condemnation of land adjacent to that border for
a controlled access highway had enjoyed no previous access and
therefore no new right of access accrued.'8

RIPARIAN BOUNDARIES

In Winkle v. Mitera 9 the court engaged in an interesting
application of the law pertaining to ownership in riparian lands.
At some time prior to 1900, a parcel of land designated as "Lot
1" lay on the north bank of the Platte River near Columbus,
Nebraska. The course of the river moved north over the years and
by 1914, "Lot 1" was completely submerged. In about 1914, Walt
Giger built a cabin on "Giger's Island," which lay, to the south of
"Lot 1." In about 1930, land which laid within boundaries of what
was previously "Lot 1" began to appear between "Giger's Island"
and the north bank. In 1935, the defendants received a sheriff's
deed pursuant to a tax lien foreclosure. Plaintiff acquired title to
"Giger's Island" in 1970, and subsequently brought this action to
quiet title of "Lot 1.)720

In quieting title in the plaintiff, the court first determined that
when land began appearing in what was previously "Lot 1' bound-
aries, it no longer belonged to its previous owner. The court cited
as authority the rule that a riparian landowner loses title to land
as it is taken by a river's erosion process and does not regain title
if the river thereafter forms land within his original boundaries. 2'
The court then applied the rule of law that an owner of an island

16. Id.
17. 176 Neb. 759, 127 N.W.2d 300, rehearing denied, 177 Neb. 488, 129

N.W.2d 522 (1964).
18. Id. at 767, 127 N.W.2d at 305. The court's conclusion is in accord

with the rulings of several other jurisdictions. See cases and treatises cited
in Morehead at 34-35, 236 N.W.2d at 626. Particularly extensive in docu-
mentation of the case law in 3 NICHOLS, EMINENT DOMAIN § 10.2211 [4], 393-
97 (3d ed. rev. 1975). Quoted by the court in Morehead was the reasoning
of the Maryland Court of Appeals that "[a]t the time of the taking, there
[was] no easement of access to the new road inuring to the benefit of the
abutting land not taken. No existing right has been taken." Morehead at
34, 236 N.W.2d at 626, quoting D'Arago v. State Roads Comm'n, 228 Md.
490, 180 A.2d 488 (1962).

19. 195 Neb. 821, 241 N.W.2d 329 (1976) [hereinafter cited as Winkle.]
20. The complex facts of this case are set forth, with the aid of a draw-

ing, in Winkle at 822-24, 241 N.W.2d at 331.
21. E.g., Worm v. Crowell, 165 Neb. 713, 87 N.W.2d 384, 390 (1958);

Yearsley v. Gipple, 104 Neb. 80, 175 N.W. 641 (1919).

[Vol. 10
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on a non-navigable river has title to any land lying between his
island and the center of each surrounding channel.22 Thus
defendant's "loss" was plaintiff's "gain."

ADVERSE POSSESSION

In Bartlett v. Kloepping,23 the basic issue was whether the
Bartletts could tack possession of their predecessors in title to their
own claim of adverse possession to meet the ten year holding re-
quirement.24 Complicating the issue was that prior to the ownership
of both parties to the action "both tracts were owned as tenancies
in common with at least three cotenants common to both tracts." 25

Holding against the claim of adverse possession, the court set forth
the law to be applied to a situation where it is necessary to show
that cotenants who were predecessors of title to one grantee held
adversely to predecessors of another grantee:

When there is common ownership of two contiguous tracts
of land, subsequently conveyed to different grantees, one
of the grantees cannot, for the purpose of establishing title
by adverse possession against the other grantee, tack his
possession to that of the common grantor.26

This is apparently the first application of this rule of law to
cotenants in Nebraska. Heretofore the cases have involved trans-
fers of continguous -tracts by a single common grantee.27

ALIEN LAND LAW-ESCHEAT

In In re Wilson28 the court interpreted the Nebraska escheat
law, described by one writer as "the most complex alien land legis-
lation in the United States. ' 29  The court concluded that failure
of the state to enforce an escheat against a non-resident alien dur-
ing his life barred assertion of that right upon his death, the inter-

22. Winkle at 825, 241 N.W.2d at 332. See, e.g., Heider v. Kautz, 165
Neb. 649, 87 N.W.2d 226 (1957); Wiggenhorn v. Kountz, 23 Neb. 690, 37 N.W.
603 (1888).

23. 195 Neb. 755, 240 N.W.2d 592 (1976) [hereinafter cited as Bartlett].
24. Id. at 758, 240 N.W.2d at 594.
25. Id.
26. Id. at 759, 240 N.W.2d at 594.
27. See Folty v. Brakhage, 151 Neb. 216, 36 N.W.2d 768 (1949) (cited

in Bartlett); Goozee v. Grant, 81 Neb. 597, 116 N.W. 508 (1908); Sluyter
v. Schuab, 73 Neb. 370, 107 N.W. 757 (1905).

28. 195 Neb. 228, 237 N.W.2d 835 (1976) [hereinafter cited as Wilson].
29. Sullivan, Alien Land Laws: A Re-evaluation, 36 TEMPLE L.Q. 15,

22 (1962). Nebraska alien and escheat law is thoroughly discussed in Note,
Nonresident Alien Inheritance of Nebraska Land: 1854-1971, 4 CREIGHTON
L. REV. 304 (1971) [hereinafter cited as Alien Inheritance]. See also
Orfield, Alien Land Rights in Nebraska, 17 NEB. L. BULL. 3 (1938).

19761



CREIGHTON LAW REVIEW

est passing to his devisees subject to the statutory restrictions of
their ownership. 30

Under section 76-402 non-resident aliens may not acquire inter-
ests in land"' except as provided by statute32 or inheritance pro-
visions contained in foreign treaties.13 When intestate succession
fails for want of a qualified heir, the land escheats to the state.3 4

In Wilson, the state contended that by virtue of section 76-402,
the decedent, a resident and citizen of England, did not acquire an
interest in the land and that the land therefore escheated to the
state.3 5 Holding that the decedent's interest did not escheat auto-
matically, the court indicated that in absence of enforcement of
escheat by the state during the life of the alien, the interest could
pass to his devisees,36 who were qualified takers pursuant to a
treaty with the United Kingdom.3 7

In support of the conclusion that the estate did not escheat
automatically, the court cited the general rule of many jurisdictions
that an alien may hold and convey title to land if the state has
not commenced proceedings for declaration of escheat.3 8  It found
further support for its ruling in the fact that section 76-4083 9

requires the county attorney to bring the action of an escheat and
that section 76-4094o authorizes the widow, heirs, or devisees to
sell the property before the final decree and divide the proceeds
appropriately.

41

Significantly, to support such reasoning required the court to

30. Wilson at 231, 237 N.W.2d at 837.
31. NEB. REV. STAT. § 76-402 (Reissue 1971). See, e.g., In re James, 192

Neb. 614, 223 N.W.2d 481 (1974); Semrad v. Semrad, 170 Neb. 911, 104
N.W.2d 338 (1960); Engen v. Union State Bank, 121 Neb. 257, 236 N.W. 741
(1931).

32. See NEB. REV. STAT. § 76-414 (Reissue 1971) and § 4-107 (Reissue
1974); Alien Inheritance at 331-38.

33. E.g., Bahuaud v. Bize, 105 F. 485, 488 (C.C.D. Neb. 1901). See
Alien Inheritance at 308 & n.22.

34. NE-B. REv. STAT. § 76-401 (Reissue 1971). The constitutionality of
the Nebraska alien inheritance laws were upheld in Shames v. Nebraska,
323 F. Supp. 1321 (D. Neb. 1971). See Alien Inheritance at 317-331. The
Shames decision and the Nebraska legislation were criticized in Note,
Descent Statutes and Nonresident Aliens, 3 RUTGERS-CAMDEN L.J. 442
(1972).

35. Wilson at 229-30, 237 N.W.2d at 836.
36. Id. at 231, 237 N.W.2d at 837. The court followed Abrams v. State,

45 Wash. 327, 88 P. 327 (1907).
37. Wilson at 231-32, 237 N.W.2d at 837.
38. Wilson at 230, 237 N.W.2d at 837.
39. NE.B. REV. STAT. § 76-408 (Reissue 1971).
40. NEB. REV. STAT. § 76-409 (Reissue 1971).
41. Wilson at 231, 237 N.W.2d at 837.
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overrule Semrad v. Semrad42 to the extent that it rejects the
application of section 76-408 to sections 76-402, barring aliens from
holding land, and 76-401, providing for their escheat.43

The conflict in interpretation rose as a result of a change in
statutory language by the Reviser of Statutes in 1943. Before the
1943 revision, the statute read in part: "whenever any such lands
shall revert and escheat to the State of Nebraska as provided in
this statute it shall be the duty of the county attorney [to bring
escheat proceedings in the county court].44 The Reviser altered
the phrase "as provided in this article" to read "as provided in sec-
tions 76-403, 76-405 and 76-411." 4 5 The Semrad court had reasoned
that this specific reference to the enumerated sections, rather than
the all-encompassing wording "this article," and the clear exclusion
of section 76-401 indicated that section 76-408 did not apply to sec-
tion 76-401.46 This interpretation was essentially overruled in In
re James,47 where the compensation provisions of section 76-408
were held to apply to the escheat provisions of sections 76-401
and -402. There the court stated that the narrowing of the scope
of the language by the Reviser of Statutes was inadvertant and
not intended to alter the statutory scheme.48

Despite overruling the interpretation that section 76-408 does
not apply to sections 76-401 and -402 and such consequences as may
follow, there is no indication that the Wilson decision undermines
the holding in Semrad that a devise to a non-resident alien escheats
to the state automatically absent the application of a statutory
exception, treaty, or other qualification of heirs or devisees.49

42. 170 Neb. 911, 104 N.W.2d 338 (1960) [hereinafter cited as Sem-
rad].

43. Wilson at 230, 237 N.W.2d at 837.
44. NEB. COmP. STAT. § 76-503 (1939).
45. NEB. REV. STAT. § 76-408 (Reissue 1971).
46. Semrad at 916-17, 104 N.W.2d at 342.
47. 192 Neb. 614, 223 N.W.2d 481 (1974) (cited in Wilson as Shames

v. State).
48. Id. at 619, 223 N.W.2d at 484. This interpretation is in accord with

Judge Van Pelt's dissent in Shames v. Nebraska, 323 F. Supp. 1321, 1343-44
(D. Neb. 1971). Judge Van Pelt was an advisor to the Revisor. Id. at 1343
n.4. The Revisor's notes indicated that the change was intended to provide
"definiteness." In re James, 192 Neb. 614, 619, 223 N.W.2d 481, 484 (1974).

49. See notes 42-45 supra and accompanying text. The court expressly
noted that there was no such treaty involved. Semrad at 913, 104 N.W.2d
at 340.
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LEGISLATION

MOBILE HomE PARKS

The Nebraska Legislature has adopted the Uniform Standard
Code for Mobile Home Parks, requiring inspection and licensing of
mobile home parks within the state.' The law further requires
a permit for construction, expansion, remodeling, or altering the
sanitary facilities of mobile home parks.2 The statute is directed
toward regulation of utility systems and sanitary conditions for
mobile home parks,8 and the Department of Health may deny or
revoke licenses for "conduct or utility or sanitation practices detri-
mental to the health or safety of residents of a mobile home park. ' ' 4

PRE-FABRICATED HOUSING

The legislature also adopted the Uniform Standards for Manu-
factured Housing Units Act.5 The act provides for uniformity in
the design and construction of "pre-fab" housing units to avoid
problems caused to consumers by differing requirements of the
units and to promote safety in the construction of the units. 6 The
act gives the Department of Health the duty of adopting standards
and regulations,7 and provides for establishment of a manufactured
housing advisory board.8

ABSTRACTORS

L.B. 310 amends section 76-526 of the Nebraska statutes to
redefine as an unfair practice of abstractors the paying or allowing
a rebate of fees.9 Specifically barred is rendering of a statement
or bill which does not reflect the true amount charged or the charg-
ing of an amount from which a rebate is to be paid to a person
other than the client.10

1. L.B. 91, [1976] Laws of Neb. 63.
2. Id. § 5, at 65.
3. Id. § 9, at 66.
4. Id. § 11(3), at 67-68.
5. L.B. 248, [1976] Laws of Neb. 88. Legislation of pre-fabricated

housing is discussed generally at Comment, Factory-Built Housing: Statu-
tory Solutions, 38 U. CHI. L. REV. 788 (1971) and Comment, Closing the Low-
Cost Housing Gap: The California Factory-Built Housing Laws, 8 COLUM.
J. LAw & SOC. PROB. 469 (1972).

6. L.B. 248, § 3, [1976] Laws of Neb. 88.
7. Id. §§ 3(6), 4, 5, at 88-90.
8. Id. § 11, at 92.
9. L.B. 310, [1976] Laws of Neb. 105, amending NEB. REv. STAT. §

76-526 (Reissue 1971).
10. Id. § 1, at 105.
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SALE OF CouNTY REAL ESTATE

The requirements for legal publication of the sale or lease of
real estate owned by a county were changed by L.B. 805, which
requires public notice of a public hearing regarding such sale to
run once each week for two consecutive weeks prior to the hearing
date."

ADVERSE POSSESSION

L.B. 858 changes the time for serving a summons in an action
for possession. The summons must now be served within three
days from the date of its issuance. 12 The time for trial has also
been changed from between seven and ten days after service to
between ten and fourteen days after issuance of the summons.' 3

Enforcement of an order of restitution must now come within ten
days after issuance of the writ of restitution.14

11. L.B. 805, [1976] Laws of Neb. 569.
12. L.B. 858, § 1, [1976] Laws of Neb. 651, amending NEB. REV. STAT.

§ 76-1442 (Cum. Supp. 1974).
13. Id.
14. Id. § 2, at 651.
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