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FEDERAL COURTS - CIvIL RIGHTS - HOUSING - SUPREME COURT

HOLDS INTERDISTRICT RELIEF APPROPRIATE TO CORRECT SEGRE-

GATED HOUSING PRACTICES-HilLS V. Gautreaux, 96 S. Ct. 1538
(1976).

INTRODUCTION

This article explores the background and implication of the
Court's recent opinion in Hills v. Gautreaux' in which the Supreme
Court permitted interdistrict relief against a public housing author-
ity's segregative practices. Such a result, at first glance, may
appear to contradict the Court's earlier holding which disallowed
such relief in the school desegregation context. 2 However, as this
article hopes to point out, the factors inhibiting the Court's willing-
ness to expand federal courts' remedial powers in the school deseg-
regation area have less influence in the housing context.

FACTS AND HISTORY

In 1966, Dorothy Gautreaux, and five other Negro tenants in
and applicants for public housing in Chicago initiated separate
suits against the Chicago Housing Authority [CHA] and the United
States Department of Housing and Urban Development [HUD].
Plaintiffs sought relief under § 601 of Title VI of the Civil Rights
Act of 1964, 42 U.S.C. § 2000d,8 and alleged that CHA, in its site
selection policy, had denied them their rights as guaranteed and
protected by the fourteenth amendment and 42 U.S.C. §§ 19814

and 1983. 5 In their complaint, plaintiffs alleged that since 1950,
CHA had deliberately selected sites for public housing in neighbor-

1. 96 S. Ct. 1538 (1976).
2. Milliken v. Bradley, 418 U.S. 717 (1974).
3. 42 U.S.C. § 2000d (1970) relates that:

No person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any pro-
gram or activity receiving Federal financial assistance.

4. 42 U.S.C. § 1981 (1970) guarantees that:
All persons within the jurisdiction of the United States shall have
the same right in every State and Territory . . . to the full and
equal benefit of all laws and proceedings for the security of per-
sons and property as is enjoyed by white citizens....
5. 42 U.S.C. § 1983 (1970) provides for a civil action against:

Every person who, under color of any statute, ordinance, regu-
lation, custom, or usage, of any State or Territory, subjects, or
causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any
rights, privileges or immunities secured by the Constitution and
laws....
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hoods which were either all or substantially all Negro for the pur-
pose of maintaining existing patterns of residential segregation.6

Following the submission of evidence by both parties to sup-
port their respective positions on the constitutional issues, the dis-
trict court issued a memorandum opinion finding it "incredible," in
light of the evidence and the frank testimony of housing officials,
"that this dismal prospect of an all Negro public housing system
in all Negro areas came about without the persistent application of
a deliberate policy to confine public housing to all Negro or im-
mediately adjacent changing areas."'7 The opinion held that because
CHA failed to present a "substantial or even a speculative indica-
tion that racial criteria were not used," plaintiffs were entitled to
judgment as a matter of law.8

Several months later, on July 1, 1969, Judge Austin of the dis-
trict court issued a judgment order, the provisions of which he
found "necessary to prohibit the future use and to remedy the past
effects of the defendant Chicago Housing Authority's unconstitu-
tional site selection . . ."I To remedy such effects, his order
directed CHA to build its next 700 units in white areas of Chicago
and thereafter to build at least 75% of its public housing in pre-
dominantly white areas of Chicago and Cook County. 10

6. Gautreaux v. Chicago Housing Authority, 265 F. Supp. 582, 583
(N.D. Ill. 1967). The action against HUD was stayed pending the out-
come of the suit against CHA.

7. Gautreaux v. Chicago Housing Authority, 296 F. Supp. 907, 910
(N.D. Ill. 1969). Among the facts and statistics offered by evidence and
testimony at the trial, the court cited: that of the 54 family projects in
operation as of July, 1968, four were segregated white projects and the
percentage of Negroes in the remaining 50 projects was 99%; that 99!%
of CHA family units were located in areas which were or soon would be
substantially all Negro; that an informal arrangement between CHA and
Chicago aldermen existed whereby CHA would "clear" a site with the
alderman in whose ward it was being proposed and if the alderman
rejected it, as almost always happened in white wards, CHA would drop
it; and that, even if an alderman did approve a site, City Council approv-
al, as required by ILL. REV. STAT. Ch. 67 , § 9 (1965) was rarely forthcom-
ing. Id. at 910-13. For another expression of judicial concern over the
pattern of residential segregation in Chicago, see Clark v. Universal Build-
ers, Inc., 501 F.2d 324 (7th Cir. 1974), cert. denied, 419 U.S. 1070 (1974).
The court there noted that of the thirty largest cities in the United States,
Chicago is the second most segregated. Id. at 336 n.10. For a description
of the changes in the racial composition of Chicago's population and
neighborhoods, see T. Landye & J. Vanecko, The Politics of Open Housing
in Chicago and Illinois, in THE POLITICS OF FAIR HouSING LEGISLATION 65
(1968).

8. 296 F. Supp. at 913.
9. Gautreaux v. Chicago Housing Authaority, 304 F. Supp. 736, 737

(1969).
10. Id. at 738-39. Using the census tract, the court distinguished
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The order having been issued against CHA, Judge Austin
turned to the action against HUD.1 On September 20, 1970, he
entered a memorandum opinion in which he dismissed the com-
plaint against HUD for lack of jurisdiction and for failure to state a
claim upon which relief could be granted.1 2 On appeal, the Seventh
Circuit Court of Appeals reversed and remanded, finding that
HUD's role in the public housing system in Chicago was "sig-
nificant" and that HUD continued to assist CHA while knowing of
its racially discriminatory practices. 13 Consequently, the court of
appeals held that HUD, by approving and funding segregated
municipal housing, had violated the due process clause of the fifth
amendment 14 and § 601 of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000d.15

between "Limited Housing Areas" and "General Public Housing Areas."
The former were those containing at least 30% non-white population or
within a distance of one mile from any point on the outer perimeter of
any such census tract. "General" or predominantly white areas were the
remaining part of Cook County. Id. at 737. Construction was to begin
in the "General Public Housing Areas."

11. Along with the action against HUD, implementation of the July
1, 1969 order against CHA continued to occupy Judge Austin's time. That
order contained no timetable but called for CHA to "use its best efforts to
increase the supply of Dwelling Units as rapidly as possible in conformity
with the provisions of this judgment order ...... Id. at 741. This "best
efforts" provision resulted in considerable foot-dragging by CHA. As of
May, 1970, almost one year later, no sites for family dwelling units had
been submitted. On questioning by plaintiff's counsel, CHA acknowledged
that it did not intend to submit sites to the City Council until after the
Chicago mayoralty election of April, 1971. Five conferences, involving
parties on both sides with Judge Austin, ensued. On July 20, 1970, Judge
Austin entered a judgment order modifying the "best efforts" provision
of the earlier order. The modified order contained a timetable for sub-
mission of sites to the City Council. CHA's motion to vacate the modified
order was denied. For an account of these events, see Gautreaux v. Rom-
ney, 332 F. Supp. 366, 367-69 (N.D. Ill. 1971).

12. Gautreaux v. Romney, Civil No. 66-1460 (N.D. Ill., filed Sept.
1, 1970).

13. Gautreaux v. Romney, 448 F.2d 731, 739 (7th Cir. 1971). The
court noted that between 1950 and 1966 HUD spent nearly $350,000,000 on
CHA projects; that CHA's program, according to HUD's acknowledgment,
was "entirely dependent upon continuing ... Federal financial assist-
ance;" and that HUD had a great deal of discretion to approve or reject
site selection procedures. Id. at 739. It was at this time that the actions
against CHA and HUD were consolidated. Gautreaux v. Chicago Housing
Authority, Civil Nos. 66-1459, 66-1460 (7th Cir., filed Nov. 24, 1971).

14. 448 F.2d at 740. For a case with similar facts finding HUD in
violation of the fifth amendment, see Hicks v. Weaver, 302 F. Supp. 619
(E.D. La. 1969).

15. 448 F.2d at 740. For cases with a similar holding, see Shannon
v. HUD, 436 F.2d 809 (3d Cir. 1970); Hicks v. Weaver, 302 F. Supp. 619
(E.D. La. 1969); El Cortez Heights Residents & Property Owners Ass'n
v. Tucson Housing Authority, 10 Ariz. App. 132, 457 P.2d 294 (1969).
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On remand, an increasingly beleaguered Judge Austin granted
plaintiff's request for an injunction directing HUD to withhold
twenty-six million dollars in Model Cities Funds"6 from CHA until
it approved some seven hundred units.17 HUD appealed this in-
junction and the Seventh Circuit, also beginning to express im-
patience with the protracted litigation, nevertheless held the dis-
trict court's injunction to be an improper exercise of its equitable
powers.' Citing the statement from Swann v. Charlotte-Mecklen-
burg Board of Education' that a court's task is to "correct, by a
balancing of the individual and collective interests, the condition
that offends the Constitution, '20 the Seventh Circuit found the dis-
trict court's order lacked this balancing.21 Specifically, it felt the
district court had failed to take into consideration the poor and the
blacks who would be benefited by the Model Cities Program.2 2 In
the court's view, this was particularly true since the Model Cities
Program had "minimal" involvement with low-cost public housing
for low-income families. 23

On remand, plaintiffs urged a metropolitan remedy 24 on the
order of that upheld by the Sixth Circuit in Bradley v. Milliken,2 5

a school segregation case. Judge Austin rejected that suggestion
and accepted HUD's proposal to limit relief to the boundaries of
the city of Chicago,26 but the issue of the remedy to be applied-
and its nature and scope-would remain. It became the central
question in Gautreaux and eventually provided the Court with an

16. 332 F. Supp. at 369-70. The Model Cities Program was created
under the Demonstration Cities and Metropolitan Development Act of 1966,
42 U.S.C. §§ 3301-3374 (1970). These programs provided the Secretary of
HUD with the power to grant funds to cities for the purpose of initiating
programs for the benefit of low and moderate income people.

17. Gautreaux v. Romney, 332 F. Supp. 366, 368-70 (N.D. Ill. 1971).
18. Gautreaux v. Romney, 457 F.2d 124, 127 (7th Cir. 1972), wherein

the court stated:
We think it was improper for the District Court to threaten the
termination of a program which was not tainted with discrim-
inatory action in order to bring about a cure of a separate pro-
gram which was found to have been so tainted.
19. 402 U.S. 1 (1971).
20. Id. at 16.
21. 457 F.2d at 127.
22. Id.
23. Id. The court found that only six of the fifty Model Cities activ-

ities affected housing and relocation.
24. Id. "Metropolitan remedy," as used in the Gautreaux litigation

and in this article, refers to a remedial plan which includes not only that
area within the geographic boundaries of the city, but also the adjacent
and surrounding suburban areas.

25. Bradley v. Milliken, 484 F.2d 215 (6th Cir. 1973).
26. Gautreaux v. Romney, 363 F. Supp. 690, 691 (N.D. Ill. 1973).
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opportunity to give further definition to the nature of a federal
court's remedial powers-a problem it had frequently encountered
in the area of school desegregation. Because the discussion of
remedies in the school desegration cases played a significant role
in the Gautreaux litigation, it is necessary to look at the develop-
ment of the Court's thinking on federal remedial powers.

NATURE OF FEDERAL COURTS' REMEDIAL POWERS

The nature of the remedies which a federal court may order
in granting relief to victims of segregation and its effects has been
problematic since the seminal case of Brown v. Board of Education
[Brown I].27 Brown I itself did not suggest how the lower federal
courts were to implement its historic declaration that separate is
not equal and that state-mandated segregation in school systems
is violative of the equal protection clause. That suggestion came
one year later when the Court established the goal of Brown I to be
the "transition to a racially non-discriminatory school system,"
which transition was to be accomplished "with all deliberate
speed. '28 The guidelines for the judiciary in entering orders and
decrees were broadly set:

In fashioning and effectuating the decrees, the courts will
be guided by equitable principles. Traditionally, equity has
been characterized by a practical flexibility in shaping its
remedies and by a facility for adjusting and reconciling
public and private needs.2 9

This formula provided little real guidance to courts confronted
with scores of cases, public hostility, and frequent obstructionism on
the part of school systems and local communities. Thus, a decade
after Brown I, desegregation of southern school systems had not
progressed in a meaningful way.80

However, it was also one decade after Brown I that Congress
enacted the Civil Rights Act of 1964,31 which provided for remedies
in desegregation of schools, public facilities, and accommodations.
Whether coincidentally or not, the Court also began to give clearer
articulation to the question of remedies in school desegregation.

27. 347 U.S. 483 (1954).
28. Brown v. Board of Education, 349 U.S. 294, 301 (1955) [Brown II].
29. Id. at 300.
30. See the Court's discussion on the progress of desegregation of

schools in the South in Swann v. Charlotte-Mecklenburg Bd. of Educ.,
402 U.S. 1, 11-15 (1971). See also Johnson, School Desegregation Prob-
lems in the South: An Historical Perspective, 54 MINN. L. REv. 1157
(1970).

31. 42 U.S.C. §§ 1971, 1975a-1975d, 2000a to 2000h-6 (1970).
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Green v. County School Board of New Kent County8 2 launched
the Court's effort to define and delimit the remedies available to
federal courts in effectuating the Brown mandate. Most signifi-
cantly, it clarified the question of whether Brown simply prohibited
segregation or whether it demanded integration. The Green court
was unequivocal in stating the latter view. In rejecting New Kent
County's "freedom of choice" plan-adopted for the purpose of
maintaining eligibility for federal aid but ineffective in changing
the racial composition of the schools-the Court held that such a
plan did not meet Brown II's "command" to "effectuate a transition
to a unitary system. '8

3 It charged the school board with the "af-
firmative duty to take whatever steps might be necessary to convert
to a unitary system in which racial discrimination would be elim-
inated root and branch. 834 Furthermore, it placed the burden on
school boards to "come forward with a plan that promises realist-
ically to work, and promises realistically to work now."35

While Green established that only those remedies which would
bring about a "unitary system" would be constitutionally accept-
able, it was in Swann v. Charlotte-Mecklenburg Board of Educa-
tion8" that the Court decided it was time to "amplify guidelines"
for school authorities and courts.

Swann involved a plan which had been developed by an
expert appointed by the district court which had found the school
board's plans non-compliant with Green. This plan called for
alternation of attendance zones so as to "group" students from for-
merly all-white and all-black schools, and for tranportation of
students by busing.8 7 Reversing the court of appeals which had set
aside the plan, the Court held that judicial authority could be
invoked when school boards failed in their affirmative duty under
Brown and subsequent cases.88 The Court went on to declare:

Once a right and a violation have been shown, the scope
of a district court's equitable powers to remedy past wrongs
is broad, for breadth and flexibility are inherent in equit-
able remedies. 39

This generous acknowledgment of the federal courts' remedial
powers was immediately qualified by two notes of caution: (1) In

32. 391 U.S. 430 (1968).
33. Id. at 441.
34. Id. at 437-38.
35. Id. at 439.
36. 402 U.S. 1 (1971).
37. Id. at 27-31.
38. 'Id. at 15.
39. Id.

1976]
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correcting the condition that offends the Constitution, the court
must balance the individual and collective interests,4 and (2)
judicial powers may be exercised only on the basis of a constitu-
tional violation.41 The Court later emphasized that "[n]o fixed or
even substantially fixed guidelines can be established as to how far
a court can go, but it must be recognized that there are limits. '42

Perhaps the outer limits of remedial powers were reached in
Keyes v. School District No. 1, Denver, Colo. 43 A case in which the
Court dealt with a segregated school district in a northern city,
Keyes concerned the problem of segregation in one portion of a
school district.44 The Court held that "where plaintiffs prove that
school authorities have carried out a systematic program of segre-
gation affecting a substantial proportion of the students, schools,
teachers, and facilities," a finding that the whole district was seg-
regated is permissible.4 5

MILLIKEN V. BRADLEY

The next major statement in desegregation remedies, and the
first to specifically limit the federal courts' remedial powers, was
Milliken v. Bradley,4 6 which was decided while Gautreaux was
pending before the Seventh Circuit. Milliken was an appeal from
the Sixth Circuit opinion on which the Gautreaux plaintiffs had
based their proposal for a metropolitan remedy, and concerned the
desegregation plan for Detroit schools.47  In two separate actions,
the Michigan district court had found that, although suburban
school districts had not participated in a constitutional violation, a
purely intra-city plan would not accomplish desegregation within
the geographical limits of Detroit.48  The Sixth Circuit affirmed,
saying "any less comprehensive a solution than a metropolitan area
plan would result in an all black school system immediately sur-

40. Id. at 16.
41. Id.
42. Id. at 28.
43. 413 U.S. 189 (1973).
44. Plaintiffs sought desegregation of the schools in the Park Hill

area, and after being granted relief, further sought to have other schools
in Denver desegregated, particularly those in the "inner city" area. Id.
at 191-93.

45. Id. at 201.
46. 418 U.S. 717 (1974).
47. Id.
48. Initially, the district court in Milliken found that the Detroit

School System had violated plaintiff's right to equal protection through
the improper use of attendance zones, optional attendance areas, and
building site selections. 338 F. Supp. at 587. The district court also found

[Vol. 10
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rounded by practically all white suburban school systems .... 49

In reversing the Sixth Circuit decision, the Supreme Court
stated the issue to be "whether a federal court may impose a multi-
district, area-wide remedy to a single-district de jure segregation
problem" absent a finding of constitutional violation on the part
of the other school districts.5 0 Chief Justice Burger, writing for the
majority, found the district court's action to raise "the fundamental
question . .. as to the circumstances in which a federal court may
order desegregation relief that embraces more than a single school
district."'

After reminding the lower courts of the principle that "the
nature of the violation determines the scope of the remedy, '5 2 the
Court went on to find the Sixth Circuit opinion inappropriate for
three reasons. First, it viewed the district court's and court of
appeals' decree of a metropolitan remedy as resulting from "their
conclusion that total desegregation . . . would not produce the
racial balance which they perceived as desirable. 5 3  Such a con-
clusion, the Court said, did not square with its previous holding that
the objective in the desegregation effort was not to establish racial
quotas or balance but to see that pupils of racial minorities were
not excluded from schools on account of race. 54

Secondly, it found that, given the nature of public education
in the United States and in Michigan in particular, such an inter-

the State of Michigan to have commited constitutional violations by failing
to provide transportation within Detroit, while providing transportation
to suburban, mostly white districts. In addition, it held that the state
legislature had acted to delay integration of the schools. The court viewed
Act No. 48, sec. 12, MICH. PUB. ACTS of 1970, which allowed for "free
choice" and "neighborhood schools," as having the effect of maintaining
segregation. Id. at 589. The court deferred a motion to join adjacent
school districts until the other parties had had the opportunity to submit
their proposals for desegregation. Following hearings and the submission
of plans for desegregation of Detroit schools, the district court found that
it was necessary to consider a metropolitan plan for desegregating Detroit
schools. Bradley v. Milliken, 345 F. Supp. 914 (E.D. Mich. 1972).

49. 484 F.2d at 245.
50. 418 U.S. at 721.
51. Id. at 741.
52. 418 U.S. at 738, citing Swann at 16.
53. Id. at 739-40.
54. Id. at 740-41, citing Swann at 24. See The Supreme Court, 1970

Term, 85 HARV. L. REV. 3, 78-79, which suggests that the Supreme Court
was reluctant to establish racial quotas as they would require (1) "ex-
cessive racial consciousness" on the part of courts and school boards;
(2) such a drastic measure might engender strong local opposition;
(3) racial integration may not be crucial to educational quality; and
(4) the expense would probably be prohibitive.
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district remedy could be disruptive. 55 It cautioned that, absent "a
constitutional violation calling for interdistrict relief," school dis-
trict lines should not be "casually ignored or treated as mere ad-
ministrative convenience . . ... 6 Otherwise, stated the Court,
"the District Court will become first, a de facto 'legislative author-
ity' to resolve these complex questions, and then the 'school super-
intendent' for the entire area."'57

Thirdly, and most importantly, the Court stated that the con-
stitutional violation which had been found in the Milliken case
did not warrant an interdistrict remedy. Interdistrict remedies
were justified and feasible, it said, "where the racially discrimina-
tory acts of one or more school districts caused racial segregation
in an adjacent district, or where district lines have been deliberately
drawn on the basis of race."58 Otherwise, "without an interdistrict
violation and interdistrict effect, there is no constitutional wrong
calling for an interdistrict remedy."59 In Milliken, the Court con-
cluded, the "disparate treatment of white and Negro students
occurred within the Detroit school system and not elsewhere, and
on this record the remedy must be limited to that system."60

In a concurring opinion which appeared to leave open, if only
slightly, the door which the majority had seemed to close,6 ' Justice
Potter Stewart pointed out that the Court had accepted the district
court's finding of a violation of the equal protection clause and that
therefore the Court was not dealing with questions of substantive
constitutional law.6 2 He stated the basic issue to be "the appropri-

55. Under the Michigan School Code of 1955, the local school board
is an autonomous political body which operates through a popularly
elected board of education and exercises a wide variety of powers in regard
to school matters. See McH. COMP. LAws, §§ 340.0-340.984 (1976).
Burger noted that a metropolitan remedy would involve consolidation of
54 historically independent school districts into one "vast new super" dis-
trict. The logistical problems attending such a consolidation were
equalled by the seriousness of resulting problems in financing and oper-
ating the new systems. 418 U.S. at 743.

56. Id. at 741.
57. Id. at 743-44.
58. Id. at 745.
59. Id.
60. Id. at 746.
61. For more suggestions that Milliken "thwarted" the movement

toward remedies against interdistrict school segregation, see Comment,
Milliken v. Bradley in Historical Perspective: The Supreme Court Comes
Full Circle, 69 Nw. U. L. REV. 799, 801 (1974). See generally The Supreme
Court, 1973 Term, 88 HAav. L. REV. 61 (1974); Symposium: Milliken v.
Bradley and the Future of Urban School Desegregation, 21 WAYNE L. REV.
1 (1975).

62. 418 U.S. at 753 (Stewart, J., concurring). Stewart's comments
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ate-exercise of federal equity jurisdiction. '6 3 He did allow that the
type of interdistrict remedy approved by the Sixth Circuit might
be acceptable in other factual settings.6 4

As examples of other factual situations Stewart suggested (1)
the drawing or redrawing of school district lines by state officials
to maintain separation of the races; (2) transfer of school units
between districts; or (3) the "purposeful, racially discriminatory use
of state housing or zoning laws . . . ."5 In his concurring opinion,
Stewart left much open to speculation. 6 Allowing room for inter-
pretation, this open-ended opinion provided the Seventh Circuit
with the opportunity to reverse Judge Austin's denial of the metro-
politan remedy requested in Gautreaux.

SEVENTH CIRCUIT-METROPOLITAN REMEDY WARRANTED TO CORRECT
EFFECTS OF HOUSING DISCRIMINATION

Milliken v. Bradley having been decided so recently, the Sev-
enth Circuit, through Associate Justice of the United States
Supreme Court Tom Clark (Ret.) sitting by designation, found it
appropriate to analyze the Milliken decision and its applicability to
the metropolitan remedy being urged by the Gautreaux plaintiffs.
Clark focused on Milliken's discussion of the many logistical, finan-
cial, and administrative problems attendant on the consolidation of
54 school districts and concluded that the requirement of an inter-
district violation for interdistrict school desegregation was based
on these practical problems.67 Clark believed that his assessment
of the Milliken holding was reinforced by Stewart's concurrence;
in particular, the statement that the Court was not dealing with
substantive constitutional law, and that the tradition of local control
of schools and the difficulty involved with a multidistrict remedy
militated against such a remedy.68

From this reading of Milliken, the Seventh Circuit found that

case "to hold that the interdistrict, metropolitan relief sought

in his concurring opinion have peculiar relevance to the Gautreaux deci-
sion for he would write the majority opinion in that case.

63. Id.
64. Id. at 755.
65. Id.
66. For one analysis of Stewart's suggestions in Milliken, see Taylor,

The Supreme Court and Urban Reality: A Tactical Analysis of Milliken
v. Bradley, 21 WAYNE L. REV. 751 (1975); see also Pettigrew, A Sociological
View of the Post-Bradley Era, 21 WAYNE L. REV. 813 (1975).

67. Gautreaux v. Chicago Housing Authority, 503 F.2d 930, 935
(1974).

68. Id.
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there would be an impractical and unreasonable over-response to a-
violation limited to one school district."69  Viewing Milliken as
dealing with equitable limitations on remedies, Clark then saw the
court's task as one to "determine how great a degree of public
housing desegregation is practical. °7 0 He found that for any plan
to be effective it would have to be area-wide, encompassing con-
tiguous suburbs.7'1 Such a remedy was necessary and equitable, he
said, because the facts and features of Gautreaux were quite differ-
ent from those of Milliken. In particular, he cited the fact that
there is "no deeply rooted tradition of local control of public hous-
ing;"'7 2 that there is a federal statutory commitment to non-discrim-
ination in housing;7 3 and that HUD is under a statutory duty to
administer its programs in a way to further the policy of non-
discrimination.7 4  The court also found the administrative prob-
lems, which had appeared so burdensome in Milliken, to be rela-
tively minor in the housing area.7 5 To locate housing in the
suburban area would not require the restructuring of local govern-
mental units nor would it seriously interfere with them. Accord-
ingly, Clark accepted plaintiff's proposal for a metropolitan plan
and remanded the case to the district court for further considera-
tion.7

6

SUPREME COURT-METROPOLITAN RELIEF ACCEPTABLE IN HOUSING CON-

TEXT

On appeal, the Supreme Court affirmed. 7 However, Justice
Stewart, writing for the majority, took issue with the Seventh
Circuit's analysis of Milliken. Stewart criticized the court of
appeals for its extrapolation from Milliken of the discussion of the
practical problems attendant on interdistrict relief and for inter-

69. Id. at 935-36.
70. Id. at 936.
71. Id.
72. Id. Instead, public housing was created by federal legislation

and is subject to its extensive involvement. For the structure and opera-
tion of HUD, see 42 U.S.C. §§ 1401-36 (1970).

73. See 42 U.S.C. § 1982 (1970).
74. See 42 U.S.C. § 3608 (d) (5) (1970).
75. 503 F.2d at 936. Clark regarded the problems of a metropolitan

remedy in the housing context of Gautreaux "not remotely comparable"
to those in the school desegregation context. He said CHA and HUD
"can build housing much like any other landowner, and whatever prob-
lems arise would be insignificant compared to restructuring school systems
as proposed in Milliken v. Bradley." Id.

76. Id. at 939.
77. Hills v. Gautreaux, 96 S. Ct. 1538 (1976).
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preting that to be at the heart of the decision. 78 Milliken, said
Stewart, "was actually based on fundamental limitations on the
remedial powers of the federal courts to restructure the operation
of local and state governmental entities" and not "on a balancing
of particular considerations presented by school desegregation
cases. ' 79 However, he allowed that Milliken's prohibition against
an interdistrict remedy when the constitutional violation occurred
only within one district "reflected the substantive impact of a con-
solidation remedy on separate and independent school districts."' 0

The district court in the Milliken litigation had erred because it was
extending relief against a "wrongdoer" to governmental entities
that had not participated in the constitutional violation.8 1

Addressing himself to HUD's argument that Milliken barred
metropolitan relief because HUD's racially discriminatory acts
occurred within the boundaries of Chicago,8 2 Stewart pointed out
that the "critical distinction" between HUD in Gautreaux and the
suburban school districts in Milliken was that HUD had committed
a constitutional violation.8 3 Therefore, the district court not only
had the power and duty to grant relief but was to use "all reason-
able methods . . . available to formulate an effective remedy,"
and "to achieve the greatest possible degree of relief, taking into
account the practicalities of the situation. 8

1
4 Nor was a metropol-

itan remedy inappropriate, since both CHA and HUD had author-
ity to operate outside the Chicago city limits."* In addition, the
Court found that HUD defined its area of operation as the "Chicago
housing market," not the area within the geographic limits of the
city.

8

78. Id. at 1544.
79. Id.
80. Id. at 1545.
81. Id.
82. Brief for the Petitioner at 20-26, 96 S. Ct. 1538 (1976).
83. 96 S. Ct. at 1546.
84. Id., citing North Carolina State Bd. of Educ. v. Swann, 402 U.S.

43, 46 (1971) and Davis v. Board of School Comm'rs, 402 U.S. 33, 37
(1971).

85. 96 S. Ct. at 1546-47 n.14. ILL. REV. STAT. ch. 67/2, § 17(b) (1)
(1965), allows for a city housing authority to operate not only within the
boundaries of the city but also within three miles beyond the city boundary.
Also, the housing authority can act outside its area of operation by con-
tract with another housing auhority or with a state public body. Id. at
§ 17(b) (2).

86. 96 S. Ct. at 1547. The Court cited HUD's FHA Techniques of
Housing Market Analysis 8 (Jan. 1970) quoting THE INSTITUTE FOR URBAN
LAND USE AND HOUSING STUDIES, HOUSING MARKET ANALYSIS: A STUDY
OF THEORY AND METHODS, C. II (1953), which defined a "housing market
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Stewart also saw no real substance to the argument that metro-
politan relief would interfere with governmental units which had
not been implicated in the constitutional violation.87 The Court
felt that the district court could issue a decree directing HUD, "to
use its discretion . .. to foster projects located in white areas of
the Chicago housing market . *8... 88 Such a decree would be con-
sistent with and supportive of the various federal statutes dealing
with non-discrimination in housing.89

Concluding that Milliken did not preclude metropolitan relief
in the Gautreaux situation, Stewart distinguished the two cases
by pointing out that "a metropolitan relief order directed to HUD
would not consolidate or in any way restructure local governmental
units." 90 He continued:

The remedial decree would neither force suburban govern-
ments to submit public housing proposals to HUD nor dis-
place the rights and powers accorded local government en-
tities under federal or state housing statutes or existing
land use laws. The order would have the same effect on
the suburban governments as a discretionary decision by
HUD to use its statutory powers to provide the respondents
with alternatives to the racially segregated Chicago public
housing system created by CHA and HUD.91

area" as encompassing "the geographic area 'within which all dwelling
units' are in competition with one another as alternatives for the users
of housing." Respondents had argued that metropolitan relief against
HUD was permissible under Milliken because HUD had determined that
a "housing market area" was the proper geographic area within which to
operate. Brief for Respondents at 19, 96 S. Ct. 1538 (1976). Also, HUD, in
its issuance of regulation regarding site selection criteria, specifically stated
that it had rejected the suggestion that "housing market area" be defined
"to coincide with boundaries of local political jurisdictions" because "hous-
ing markets are often independent of arbitrary political boundaries." 37
Fed. Reg. 203 (1972).

87. 96 S. Ct. at 1547-48. See Brief for Petitioner at 29, 96 S. Ct. 1538
(1976).

88. Id. at 1548.
89. Id. at 1548-59. The statutes involved are Title VI of the Civil

Rights Act of 1964, 42 U.S.C. § 2000(d) (1970), which prohibits racial
discrimination in federally assisted programs; Title VIII of the Civil
Rights Act of 1968, 42 U.S.C. § 3608(d) (5) (1970), which directs the
Secretary of HUD to "administer the programs and activities relating to
housing and urban development in a manner affirmatively to further the
Acts' fair housing policy;" the Housing and Community Development Act
of 1974, 42 U.S.C. §§ 5301(c) (6), 5304(a) (A), (c)(iii) (Supp. IV 1974),
which stressed the importance of locating housing so as to avoid undue
concentration of lower income persons.

90. 96 S. Ct. at 1550.
91. Id.
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CONCLUSION

If taken literally, the language of Gautreaux presents a nar-
row, cautiously worded decision suggesting limited effect on the
effort to desegregate housing and residential patterns. The Court
was careful to point out (1) that local governmental units retain
the power to exclude housing projects which they do not feel are
necessary or which do not comply with local zoning regulations,
and (2) that the decision was "not to be interpreted as requiring a
metropolitan area order. '92 Thus, the actual holding of Gautreaux
says no more than that HUD has the statutory power to use its
discretion in effecting metropolitan plans and that such plans,
given the statutory and regulatory framework of HUD, are not
inconsistent with the holding of Milliken.

Viewed in the context of public housing's history in this
country 93 and in relation to the school desegregation cases, Gau-
treaux takes on more significance. It can be seen as a willingness
on the part of the judiciary to allow metropolitan remedies in the
housing area in the effort to bring about desegregation while, at
the same time, limiting the remedies available in the school desegre-
gation struggle.

As Gautreaux demonstrates, the contours of judicial involve-
ment in the struggle against discrimination in public housing have
taken on a markedly different shape than that in the context of
school desegregation. Most significantly, courts have been able to
turn to a variety of statutes and regulations dealing with the public
housing program and how it should be administered in a non-
discriminatory manner.

Public housing was created by legislation in 193794 although it
was not until much latter that the program dovetailed with the
prohibition against discrimination in housing.9 5 Enforcement of

92. Id.
93. For an excellent general discussion of the history, purpose, and

workings of the federal government's public housing policy, see Friedman,
Public Housing and the Poor: An Overview, 54 CALIF. L. REv. 642 (1966).

94. Housing Act of 1937, ch. 896, § 1, 50 Stat. 888, which stated as
its goal "decent, safe and sanitary housing". for low-income families.
Friedman, in Public Housing and the Poor: An Overview, supra note 93,
points out that low-income housing was originally intended to help mid-
dle-class families, who had been adversely affected by the Depression, get
back on their feet.

95. See Exec. Order No. 11,063, 27 Fed. Reg. 11527 (1962) set out as
a note under 42 U.S.C.A. § 1982 (1974), which directed "all departments
and agencies in the executive branch of the federal government insofar
as their functions related to the provision, rehabilitation, or operation of
housing and related facilities, to take all action necessary and appropriated
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the Housing Act has not been easy. The difficulty has been
attributed to the nature of the Housing Act itself, which vests a

large amount of control in local housing authorities,9 6 and to the
"cooperation agreements" in particular.97  Among the crucial
functions controlled by local housing authorities is site selection
and, as the history of the Gautreaux litigation demonstrates, how
this function is exercised influences the nature of residential pat-
terns.9 Not surprisingly, challenges to site selection policies have
increased in recent years and have largely been successful.99 These
decisions have been based on the duties imposed on HUD by the
federal statutory and regulatory scheme. With guidelines and
mandates clearly set forth in statutes, federal courts have found it
easier to formulate relief in the public housing context than they
have in the school desegregation cases. 10 0

to prevent discrimination because of race, color, creed, or national ori-
gin. . . ." See also Title VI of the Civil Rights Act of 1964, 42 U.S.C. §
2000(d) (1970); and Title VIII of the Civil Rights Act of 1968, 42 U.S.C.
§§ 3601-31 (1970). Prior to these Acts many local public housing authori-
ties had openly maintained segregation of the races. See, e.g., Hicks v.
Weaver, 302 F. Supp. 619 (E.D. La. 1956); Jones v. City of Hamtramck,
121 F. Supp. 123 (E.D. Mich. 1954); Vann v. Toledo Metropolitan Housing
Authority, 113 F. Supp. 210 (N.D. Ohio 1953).

96. See Ronfeldt and Clifford, Judicial Enforcement of the Housing
and Urban Development Acts, 21 HASTINGS L.J. 317 (1970). 42 U.S.C. §
1451(b) (1970) gives a great deal of autonomy to local agencies. These
agencies are incorporated by state enabling legislation; see, e.g., NEB. REV.
STAT. § 71-1519 (Reissue 1971). 42 U.S.C. § 1410 (1970) provides for the
"annual contributions" contract whereby HUD gives funding to the local
authority by contract. Under 42 U.S.C. § 1415(7) (a) (i) (1970), local
governing units must approve planning loans. This system of local legis-
lative control over public housing was challenged in Mahaley v. Cuya-
hoga Metropolitan Housing Authority, 355 F. Supp. 1245 (N.D. Ohio 1973).
The court upheld the scheme.

97. See Ronfeldt and Clifford, supra note 96.
98. See Comment, The Limits of Litigation: Public Housing Site

Selection and the Failure of Injunctive Relief, 122 U. PA. L. REV. 1330, 1336
(1974), which calls the local housing authority's site selection policies
"a vitally significant determinant of whether segregated housing patterns
will be perpetuated."

99. Shannon v. HUD, 436 F.2d 809 (3d Cir. 1970); Croskey Street
Concerned Citizens v. Romney, 459 F.2d 109 (3d Cir. 1972), aff'g 335 F.
Supp. 1251 (E.D. Pa. 1971); Hicks v. Weaver, 320 F. Supp. 619 (E.D. La.
1969); Blackshear Residents Organization v. Housing Authority, 347 F.
Supp. 1138 (W.D. Tex. 1972); Banks v. Perk, 341 F. Supp. 1175 (N.D. Ohio
1972), modified on other grounds, No. 72-1576 (6th Cir. Jan. 8, 1973);
El Cortez Heights Residents & Property Owners Ass'n v. Tucson Housing
Authority, 10 Ariz. App. 132, 457 P.2d 294 (1969).

100. See Note, Schools, Busing and Desegregation: The Post-Swann
Era, 46 N.Y.U.L. REv. 1078 (1971), which argues that the Supreme Court's
"lack of specificity in desegregation standards" has contributed to the
"furor in the schools and the confusion in the courts." Id. at 1080. See
also text at note 27 supra.
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In dealing with challenges to HUD's site selection policies, the
courts have not ignored the increasing ghettoization of the nation's
large cities. Throughout the Gautreaux litigation, the district and
circuit courts repeatedly expressed, often with a sense of urgency,
concern for the hardening of segregative residential patterns. Deal-
ing with this problem on an interdistrict basis seems to be the only
realistic way to deal with the problem while at the same time
presenting far fewer problems than those encountered in the effort
to desegregate schools.

Mary Julianne Yard-'78


