SECURITIES-PENSIONS-SECURITIES LAWS ANTIFRAUD PROVISIONS
HELD FACIALLY APPLICABLE TO EMPLOYEE PENSION PLANS-Daniel

v. International Brotherhood of Teamsters, 410 F. Supp. 541

(N.D. Ill. 1976).
INTRODUCTION
Employee pension 1 funds constituted the largest and perhaps
most abused depository of unregulated capital in the United States
prior to 1974.2 Despite congressional concern and patchwork legislation during the past three decades, many employees trying to collect pensions realized that their expectations had been illusory.,
To remedy these abuses, Congress enacted the Employee Retirement
Income Security Act of 1974 [ERISA] to regulate the administration
of private pension funds; 4 but this legislation did not provide complete protection of a pension investment.
This inadequacy was portrayed in Daniel v. International
Brotherhood of Teamsters,5 in which the court held that current

regulations pertaining to pension plan administration, including
ERISA, overlook the circumstances of entry into a pension plan.
At that stage, individual employees were without statutory protec1. In order to be consistent, the term "pension" or "pension plan"
shall be used in this article even though the regulatory scope of the provisions discussed also extend into other areas such as employee disability or
welfare and insurance plans. See the definition of "plan" in ERISA § 3 (1),
(3), 29 U.S.C. § 1002(1), (3) (Supp. 1974).
2. S. REP. No. 127, 93d Cong., 1st Sess., reprinted in [1974] U.S. CODE
CONG. & AD. NEws 4838, 4840 [hereinafter cited as S.REP. No. 127]. Some
regulation of these plans was attempted within the confines of other legislation, see text at note 33 infra, but that legislation did not encompass all
pension plans nor did it serve to regulate pension interests as a capital investment.
3. Comment, The Employee Retirement Income Security Act of 1974:
Policies and Problems, 26 SYRACUSE L. REv. 541, 546 (1975) [hereinafter
cited as Policies and Problems].
4. Resolutions of the 91st and 92nd Congress led to comprehensive
investigation of the private pension plan system in the United States with
emphasis upon the impact of these plans upon the involved employees. S.
REP. No. 127, supra note 2, at 4847. ERISA §§ 1-4082, 29 U.S.C. §§ 10011381 (Supp. 1974). The administrative focus of ERISA's regulation is indicated in the findings and declarations of policy, ERISA § 2, 29 U.S.C. § 1001
(Supp. 1974). Governmental, church, workmen's compensation and other
plans are exempted from ERISA's provisions. ERISA § 4, 29 U.S.C. § 1003
(Supp. 1974).
5. 410 F. Supp. 541 (N.D. Ill. 1976), appeal docketed, No. 76-1855 (7th
Cir. June 17, 1976) [hereinafter cited as Daniel].
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tions under pension legislation.6 The court filled the gap with the
antifraud provisions of the Securities Acts7 and applied them to
Daniel's pension interest. 8 In the process, it refuted a longstanding
but outmoded Securities Exchange Commission [SEC] policy 9 that
had precluded the application of the Securities Acts to employee
pension plans. 10 When accompanied by the newly enacted remedies
of ERISA," the Daniel decision heralds the arrival of comprehensive remedies for abuses at all stages of an employee's investment
in a pension fund.
FACTS AND HOLDINGS
Daniel involved a union-administered retirement plan which required employers of union members to contribute to the plan for
work done by each union member. 12 Employees could not contribute to the plan,' 8 nor could they veto the employers' automatic contributions. 14 Further, eligibility for pension benefits hinged upon
the fulfillment of a 20-year continuous service requirement. "
Plaintiff, a plan participant,'" thought he had obtained a pension
6. Id. at 549. The court's consideration of pension legislation uses

ERISA as its prime illustration of legislation which ignored the need of
remedies prior to the actual investment. Id. at 548. See the discussion of
pension regulation, text at note 33 infra.
7. The Securities Act of 1933, § 17a, 15 U.S.C. § 77q(a) (1970) and
the Securities Exchange Act of 1934, § 10b, 15 U.S.C. § 78j (b) (1970).
8. Daniel at 551.
9. Op. SEC Ass't Gen. Counsel [1941] 1 PENSION PLAN GUIDE (CCH)

1104.101 at 2403, aff'd, Letter from Chief Counsel Div. of Corp. Fin. of SEC
PENSION PLAN Gum- (CCH)
1104.103 at 2403 [hereinafter cited
as Op. SEC Ass't Gen. Counsel].
[1962] 1
10.

Daniel at 553.

11. See text at notes 62-72, infra. See also the civil enforcement provisions, ERISA § 502, 29 U.S.C. § 1132 (Supp. 1974).
12. Id. at 546. See Op. SEC Ass't Gen. Counsel, note 9 supra.
13. This type of plan is generally termed "non-contributory." Id.
14. This type of plan is generally termed "involuntary" or "compulsory." Id.
15. Daniel at 545. A plan which does not give the participants an irrevocable right to a portion of their investment prior to a certain point is
no longer allowed. ERISA § 203, 29 U.S.C. § 1053 (Supp. 1974).
16. A participant is "any employee or former employee of an employer, or any member or former member of an employee organization, who
is or may become eligible to receive a benefit of any type from an employee benefit plan which covers employees of such employer or members
of such organization, or whose beneficiaries may be eligible to receive any
such benefit." ERISA § 3(7), 29 U.S.C. § 1002(7) (Supp. 1974). The plaintiff was a member of Local 705, International Brotherhood of Teamsters and
brought this suit as a class action for all members similarly situated. Daniel at 543, 544.
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after 221/ years of service and contributions to the plan. 17 As the
trustees 8 of the fund interpreted the service provision, however,
Daniel's involuntary layoff for several months broke the 20-year
requirement and deprived him of his entire pension expectation.' 9
Within this framework, a class action was initiated. 20 The
plaintiff alleged several theories for recovery. 21 In particular, a
securities fraud theory was advanced on the ground that Daniel's
interest in the Local 705 Pension Fund was a security. 22 Daniel
alleged that defendants made misleading statements of material fact
and omitted to disclose material facts regarding the length and continuity of service requirements of the plan, thereby causing Daniel's
23
loss and injury.
In response, the defendants filed a motion to dismiss the securities fraud complaint. 24 The defendants argued that the securities
laws are inapplicable to pension plans, that other legislation had
substantially occupied the pension field, 25 and that no offer or sale
of security is involved in involuntary, non-contributory pension
26
plans.
In denying the defendants' motions, the Daniel court held that
the securities laws were "facially applicable" to employee pension
plans,2 7 that a security was involved in this transaction, 28 and that
17.

Daniel at 543.

The defendants' class consisted of: the International

Brotherhood of Teamsters [I. B. T.]; Louis Peick, trustee of the Local 705
Pension Fund; and the Local 705 Pension Fund. Id.
18. One of the conditions to Pre-ERISA tax exemption was the requirement that the plan be in a trust format and administered for the "exclusive benefit of . . . employees or their beneficiaries." I.R.C. § 401(a).
Union administered plans were also required to be in the trust format. 29
U.S.C. § 186(c) (5) (1970). See note 34 infra.
19. Daniel at 543.
20. Id. See notes 16-17 supra.
21. See the discussion of Pre-ERISA remedies, text at notes 32-61 infra.
Also included was a theory based on a violation of the National Labor Relations Act and pendant claims of common law fraud and deceit and breach
of trust. Daniel at 543. These issues and another regarding the tolling of
the statute of limitations are beyond the scope of this article.
22. Daniel at 545-46.
23. Id. See the discussion of the prerequisites for a securities anti-

fraud remedy, text at note 96 infra.
24. Daniel at 543-46.
25. Id. at 546-47. The other legislation would include: the Investment
Company Act of 1940, 15 U.S.C. §§ 80a-1 to 80a-52 (1970); Welfare & Pension Plans Disclosure Act of 1959, 29 U.S.C. §§ 301-09 (1970); Investment
Companies Amendment Act of 1970, Publ. L. No. 91-547, 84 Stat. 1413 (codified in scattered sections of 15 U.S.C.); ERISA, note 4 supra.
26. Daniel at 547.

27. Id.
28.

Id. at 552.
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a sale of a security did take place.2 9 But, the court emphasized
that its holding was narrow: 30 a sale of a security occurred only
with respect to the antifraud provisions, not other provisions of the
Securities Acts.

3 1

PENSION REGULATION
PRE-ERISA
Prior to the enactment of ERISA, an aggrieved employee had
little or no recourse when his pension failed to materialize. Early
federal regulation of union-administered benefit plans failed to provide adequate remedies for individual participants.
The first such legislation was the Labor Management Relations
Act of 1947 [LMRA] .32 This Act supplied the first outline of protective regulation of pension administration by imposing a trust
format on union plans which relied upon employer contributions. 33
Through the trust format and the requirement that funds be used
"for the sole and exclusive benefit of the employees"3 4 and their
beneficiaries, the legislation invoked traditional trust law and its
fiduciary principles.3 5 Unfortunately, the federal courts declined
29. Id.
30. Id. at 553.
31. Id.
32. 29 U.S.C. §§ 141-87 (1970).
33. LMRA, 29 U.S.C. § 186(c) (5) (1970) established these requirements governing the creation and operation of union benefit plans: (1) all
such trust funds are to be established for the "sole and exclusive benefit
of the employees" for whom the employer has made contributions to the
trust fund; (2) expenditures from the fund are restricted to purposes such
as medical or hospital care, pension funding, insurance providing coverage
for sickness, accident and life, and compensation for work related illness
or injury; (3) the agreement creating the trust and providing for its management must be in writing; (4) employers and employees are to be equally
represented by trustees, with provisions for a neutral representative or an
umpire in certain circumstances; (5) an annual audit with a statement of
its results to be provided at the trust's principal office; (6) separate trust
accounts are required to prevent commingling with other union funds. Section 186 (d) provides criminal sanctions for violating the above. See Blankenship v. Boyle, 329 F. Supp. 1089, 1094-95 (D.D.C. 1971), supplementary
opinion, 337 F. Supp. 296 (D.D.C. 1971).
34. 29 U.S.C. § 186(c) (5) (1970).
35. No remedy is provided by section 302 [29 U.S.C. § 186] for
abuse of the trust purposes. Unless some other Federal statute is
violated, abuses must be corrected in State courts ...

through ac-

tions brought by employees against trustees for breach of their duties. ....

Haley v. Platnick, 378 F. Supp. 499, 505 (S.D.N.Y. 1974), rev'd on other
grounds, 509 F.2d 1038 (2d Cir. 1975), quoting Hearings Before the Subcommittee on Welfare and Pension Funds of the Senate Committee on Labor
and Public Welfare, 84th Cong., 1st Sess., pt. 6, at 902-04 (1955).
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to accept jurisdiction on the basis of a violation of these fiduciary
obligations; instead, jurisdiction was contingent upon an actual
86
transgression of the formal requirements of the statute.
Twelve years of experience with the LMRA and public outcry
against continuing abuses8 7 led to the Labor Management Relations

Disclosure Act of 1959 [LMRDA]. s s The modifications contained
80
in this Act affirmed the fiduciary responsibilities of union-trustees
and provided a means of enforcing these responsibilities. 40 Judicial
interpretation of the LMRDA established the beginnings of a federal law of fiduciary responsibility. 4 1 But LMRDA, like LMRA,
We think the weight of reason and authority supports the view that
§ 302 is not a congressional mandate to the federal courts to create

federal law governing the administration of trust funds.
Haley v. Platnick, 378 F. Supp. 499, 505 (S.D.N.Y. 1974). See also Haley

v. Platnick, 509 F.2d 1038, 1040 (2d Cir. 1975); Blankenship v. Boyle, 329
F. Supp. 1089, 1095 (D.D.C. 1971).
36. Therefore, we conclude, as has the majority of courts which

has [sic] considered the issue, that § 302 of the Act [29 U.S.C.
§ 186] does not prohibit breaches of fiduciary duty, diversion of
trust funds or similar allegations which relate solely to the ad-

ministration of trust funds.
Haley v. Platnick, 378 F. Supp. at 505. See also, Haley v. Platnick, 509 F.2d
at 1040; Cuff v. Gleason, 515 F.2d 127, 128-29 (2nd Cir. 1975); Bowers v.

Ulpiano Casal, Inc., 393 F.2d 421, 424 (1st Cir. 1968).

Landau, Merholtz &

Perkins, Protecting a Potential Pensioner'sPension-An Overview of Present and Proposed Law on Trustee's Fiduciary Obligations and Vesting, 40
BROOKLYN L. REv. 521, 538-39 (1974) [hereinafter cited as Landau, Merholtz

& Perkins].
The Federal District Court for the Northern District of Illinois has also
passed upon this issue and follows the "structural" violation requirement.
Daniel at 555-56; Insley v. Joyce, 330 F. Supp. 1228 (N.D. Ill. 1971). However, these decisions would be less stringent and would find "a 'structural'
violation . . . where a pension plan excludes 'a sizeable number of union
members, with no reasonable purpose behind their exclusion ... '" by ap-

plying an "arbitrary and capricious" standard to test the eligibility requirements. Daniel at 555, quoting Insley v. Joyce, supra.
The formal requirements of 29 U.S.C. § 186(c) (5) (1970) are set out
in note 33 supra.
The traditional trust principles of fiduciary responsibility may be found
in RESTATEMENT (SECOND) OF TRUSTS §§ 169-185 (1959).
37. Landau, Merholtz & Perkins, supra note 36, at 541-44.
38. 29 U.S.C. §§ 401-531 (1970).
39. 29 U.S.C. § 501(a) (1970). "The . . . representatives of a labor
organization occupy positions of trust in relation to such organization and
its members as a group. It is, therefore, the duty of each such person ...
to hold its money and property solely for the benefit of the organization
and its members. . . ." Id. (emphasis added). See also Landau, Merholtz
& Perkins, supra note 36, at 541. These duties are essentially those trustee
fiduciary trustee obligations found in RESTATEMENT (SEcoND) OF TRUSTS §§
169-185 (1959).
40. Landau, Merholtz & Perkins, supra note 36, at 541.
41. 29U.S.C. § 501(b) (1970).
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only regulated those funds which were controlled by unions; 42 its
provisions applied solely to union-trustees; 43 employees could initiate actions only after the union, on request of an employee in the
plan, refused to do so;4 4 and the federal courts refused to take juris45
diction for breaches of the fiduciary obligation.
46
The Welfare Pension Plan Disclosure Act of 1959 [WPPDA]
arose from the same public outcry against abuse that spawned the
LMRDA. 47 As the name indicates, the Act required disclosure as
a means of encouraging honesty in pension administration. 48 The
WPPDA granted employees a right to obtain information concerning their benefit plans and later imposed criminal sanctions for intentional failures to disclose this information. 49 However, the
WPPDA's remedial impact was slight: the burden of policing the
management of plans fell upon the unwary individual participants
who had to initiate requests for any information available under
the Act; 50 the secretive nature of a fraud upon participants left
them unaware of the need to initiate an investigation of their investment's solidarity; and employees who did request such information were more often than not incapable of interpreting disclosures
without expert assistance."' Even if a violation were disclosed,
penalties for violating the Act did not include the payment of the
expected benefit. The WPPDA was purely a disclosure statute. As
such, revelation of any fraud or inadequacy met the requirements
of the Act. 5 2 Presumably, any relief was to be found in existing
42.

Id.

43. The employer trustees required by 29 U.S.C. § 186(c) (5) (1970)
were excluded from these responsibilities. Tucker v. Shaw, 308 F. Supp.
1, 3-8 (E.D.N.Y. 1970); Landau, Merholtz & Perkins, supra note 36, at 543.
44. 29 U.S.C. § 501 (b) (1970). This provision served to give the union
an option to control any suit against trustees who are part of the union
administration.
45. [T] his court is unable to reach the merits as we fail to perceive any federal subject matter jurisdiction.
. Section 501 [LMRDA], 29 U.S.C. § 501, which imposes fiduciary
responsibility on officers of labor organizations in the handling of
union money, is silent as to federally created duties for trustees of
a pension trust fund.

Cuff v. Gleason, 515 F.2d 127, 128-29 (2d Cir. 1975).
46. 29 U.S.C. §§ 301-09 (1970).
47. Landau, Merholtz &Perkins, supra note 36, at 544.
48.

Id.

49. Act of March 20, 1962, Pub. L. No. 87-420, § 15(a), 77 Stat. 25
(amending 29 U.S.C. § 308(a) (1970)).
50. 29 U.S.C. § 307 (1970); S. REP. No. 127, supra note 2, at 4841.
51. S. REP. No. 127, supra note 2, at 4847. Landau, Merholtz Perkins,
supra note.36, at.547:
:,52. 29 U.S.C. § 308: (1970). See also Policies and Probles, supra note
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statutory and common law. 5s
One last potential source for federal protection of pension funds
was the Internal Revenue Code, which required pension trusts to
use assets "for the exclusive benefit" of participants in order to
qualify for beneficial tax treatment. 54 Since only qualified plans
were subject to this provision, both employers and employees would
be induced to create a qualified pension plan. 55 However, the focus
of tax legislation is revenue production and the single sanction
given to the Internal Revenue Service for enforcing the qualification requirement has been the removal of the tax exemption.5 6 The
loss of the tax benefit penalized participants, not trustees; 57 therefore, the "exclusive benefit" requirement was rarely applied as a
penalty.5
The inadequacy of federal protection of pension interests led
several states to enact their own regulations of pension plan administration. 59 In the remaining states, plaintiffs invoked common law
precedents with little success: traditional trust law was at a standstill due to doubts as to its applicability in this unique context;6 0
and enforcement of a pension interest was simply not amenable to

the strictures of contract law. 61
3, at 640. H.R. REP. 533, 93d Cong., 2d Sess., reprinted in [1974] U.S. CODE
CONG. & AD. NEws 4639, 4641 [hereinafter cited as H.R. REP. 533].
53. H.R. REP. 533, supra note 52, at 4643.
54. I.R.C. § 401(a).
55. See, e.g., Policies and Problems, supra note 2, at 542-43, summarizing the growth of pension plan investment prior to ERISA and the multibillion dollar tax consequences of these tax benefits.
56. I.R.C. § 402(b). H.R. REP. 533, supra note 52, at 4642.
57. S. REP. 383, 93d Cong., 2d Sess., reprinted in [1974] U.S. CODE CONG.
& AD. NEWS 4890, 4978.
58. Id. at 4978.
59. New York, Washington, Wisconsin, Massachusetts, and California
all codified trust principles and enacted disclosure requirements similar to
ERISA. H.R. REP. 533, supra note 52, at 4643. All current state regulations
are pre-empted by ERISA § 514(a), 29 U.S.C. § 1144(a) (Supp. 1974).
60. H. R. REP. 807, 93d Cong., 2d Sess., reprinted in [1974] U.S. CODE
CONG. & AD. NEWS 4670, 4865, indicates that fiduciary responsibility rules
were incorporated into ERISA because (1) it was unclear whether traditional trust law is applicable to employee benefit plans; (2) conventional
trust law developed in the context of donor trusts with an emphasis on carrying out the intentions of the settlor, thus the settlor could relieve the
trustee of liability and allow risky investments without violating state laws;
and (3) trust law failed to supply adequate and uniform standards of performance which are necessary to safeguard an employee's rights. See also
Landau, Merholtz & Perkins, supra note 36, at 531 and Policy and Problems,
supra note 3, at 635.
61. As contracts, pension plans were strictly interpreted and not
viewed as creating any interest belonging to an employee beyond the terms
of the "employment contract." Twiss v. Lincoln Tel. & Tel. Co., 136 Neb.

1976]-

SECURITIES

ERISA
The shortcomings of the aforementioned legislation attracted
congressional attention 62 and culminated with the enactment of
ERISA on September 2, 1974.63 ERISA is a comprehensive scheme
of regulation embodying all aspects of plan administration, but it
failed to protect participants prior to entering the plan. 4 Title I
of the Act 65 indicates who must be included in the plan, 6 how much
the employer must contribute, 67 and when contributions toward a
participant's
pension become exclusively his and the extent of this
"vesting." 6 Administrators must make detailed and explanatory
disclosures to participants and the Secretary of Labor concerning
their plan and its effects upon individual employees, 69 or groups
of employees.70 Trustees are subject to extensive fiduciary responsibilities and personal liabilities.7'1 Most importantly, the civil enforcement provision allows the participant or the Secretary of
Labor to enforce the terms of the particular plan as well as the
remedial provisions of Title I of ERISA.72
788, 792, 287 N.W. 620, 622 (1939); Levin, Proposalsto Eliminate Inequitable
Loss of Pension Benefits, 15 VILL. L. REv. 527, 560-66 (1970). Policy and
Problems, supra note 3, at 630 n.619; Note, 6 CREIGHTON L. REv. 235 (1972).
62. S. REP. No. 127, supra note 2, at 4847-52.
63. 43 U.S.L.W. 7 (U.S. Sept. 17, 1974). The primary effective date
of the protective provisions of Title I of ERISA is January 1, 1975. ERISA
§ 516(b) (1), 29 U.S.C. § 1144(b) (1) (Supp. 1974).
64. See generally ERISA §§ 1 to 4082, 29 U.S.C. §§ 1001 to 1381 (Supp.
1974).
65. ERISA §§ 1-514, 29 U.S.C. §§ 1001-1144 (Supp. 1974).
66. ERISA § 202, 29 U.S.C. § 1052 (Supp. 1974).
67. ERISA § 203, 29 U.S.C. § 1053 (Supp. 1974).
68. ERISA §§ 302-305, 29 U.S.C. §§ 1082-1085 (Supp. 1974).
69. ERISA § 105, 29 U.S.C. § 1025. ERISA § 209, 29 U.S.C. § 1059
(Supp. 1974) requires records for each employee that are sufficient to determine the benefits due him. This information is automatically forwarded
whenever there has been a termination of employment or break in service
as defined by the Act.
70. ERISA § 102, 29 U.S.C. § 1022 (Supp. 1974) requires that material
changes in the terms of the plan as well as the other information required
by the section be provided to employees via ERISA § 104(a) (1) (D), 29
U.S.C. § 1024(a) (1) (D) (Supp. 1974).
71. ERISA §§ 401-414, 29 U.S.C. §§ 1101-1114 (Supp. 1974). ERISA
§ 3(21), 29 U.S.C. § 1002(21) (Supp. 1974) defines a fiduciary as one who
exercises any discretionary authority in the administration of a pension
plan. ERISA § 409, 29 U.S.C. § 1109 (Supp. 1974) makes the fiduciary personally liable for losses to the plan resulting from his breach of fiduciary
duty. ERISA § 502(i), 29 U.S.C. § 1132(i) (Supp. 1974) provides a penalty
for engaging in prohibited transactions proscribed by ERISA § 406, 29 U.S.C.

§ 1106 (Supp. 1974).

72. ERISA § 502(a), 29 U.S.C. 1132(a) (Supp. 1974) allows injunctive
or other appropriate equitable relief to enable a participant to recover bene-
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SECURITIES ACTS
The dearth of remedies specifically tailored to the pension participant requires him to look elsewhere. The Securities Acts,7 3 with
their broad remedial provisions, 74 are an attractive refuge for an
aggrieved investor. To fall within these provisions, an aggrieved
participant must characterize himself as an investor, his pension
interest as a security, and his expenditure as a purchase of a security. He then can open the door to several remedies. He may seek
restitution under section 12 (1) of the 1933 Securities Act 75 or other
relief under the antifraud provisions, especially rule l0b-5,7T which
77
creates an implied civil cause of action.
The Daniel court accepted these characterizations of a pension
interest within the setting of the securities laws. Therefore, the
basic features and operative requirements of the Acts are elaborated as the backdrop for utilization of the securities remedies.
fits due him, to enforce his rights under the terms of the plan or Title I
of ERISA, or to clarify his rights to any future benefits under the plan.
73. Securities Act of 1933, §§ 1-26, 15 U.S.C. § 77a-77aa (1970). Securities Exchange Act of 1934, §§ 1-34, 15 U.S.C. § 78a-78hh (1970). An early
opportunity to regulate the pension area by the Investment Company Act
of 1940 was by-passed with an exemption for "any employee's stock bonus,
pension or profit sharing trust which meets the conditions of the Internal
Revenue Code as amended." American Bar Ass'n Section of Real Property,

Probate and Trust Law, Relationship of S.E.C. to Qualified Employee Plans,
2 REAL PROP. PROB. & TR. J. 570, 571-72 (1967) [hereinafter cited as Relationship of S.E.C. to Qualified Plans]. See Securities Act of 1933, § 3(a) (2),

15 U.S.C. § 77c(a) (2) (1970) and Securities Exchange Act of 1934, § 3
(a) (12), 15 U.S.C. § 78c(a)(12) (1970).
74.
75.

Daniel at 550.
15 U.S.C. § 771(1) (1970).

76.

17 C.F.R. § 240.10b-5 (1976) absorbs most of the other securities

antifraud provisions within its terms and is the usual remedial provision.
1 A. BROMBERO, SEcuaRiIEs LAW: FRAUD, § 2.5, p. 41 (1974) [hereinafter cited
as BROMBERG]. See the text of the rule 10b-5, note 83 infra.
Securities Act of 1933 § 11 (a), 15 U.S.C. § 77k(a) (1970), provides for
civil liabilities when untrue or false statements are made in the registration
statement. Section 12 (a), 15 U.S.C. § 771, provides for civil liability for untrue statements in prospectuses or other communications. Section 17(a),
15 U.S.C. § 77q (a) generally prohibits fraudulent interstate securities transactions. 17 C.F.R. § 240.15 cl-2 (1976) incorporates fraud and expands the
prohibitions on "manipulative, deceptive, or other fraudulent device or contrivance" as used in the Securities Exchange Act of 1934, § 15(c) (1), 15
U.S.C. § 780 (c) (i).

77. The federal courts recognize the need for private enforcement to
adequately protect the investing public from fraudulent securities transactions.. Therefore, rule 10b-

and the other antifraud provisions have been

interpreted as creating this right to private enforcement. Ernst & Ernst v.
Hochfelder, 96 S. Ct.• 1375, 1383 (1976); Eason v. Gen'l Mtrs. Acceptance
Corp. 490 F.2d 654 (7th Cir. 1973); 5 A. JACOBS, SEcusr/s LAw SEmiEs: THE
IMPACT OF RULE lOb-5, § 8.02, p.1-133 (1976) [hereinafter cited as-JACOBS].
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Daniel's particular reliance on the antifraud provisions directs an

examination of that area and of previous attempts to characterize
the pension investment as a security.
The Securities Act of 1933 and the Securities Exchange Act of
1934, largely responses to the abuses of security investments that
78
led to the stock market crash of 1929 and the Great Depression,
79
attempted to insure informed investment decisions via mandatory
disclosures in registration statements, s" prospectus offerings,8 1 and
proxy solicitations.8 2 In addition, their antifraud provisions were
most sweeping.

83

The protective provisions of the Acts are applied when a specific transaction involves a security and falls within the jurisdiction
of the Acts. For example, when the 1933 Act is applied to the sale
of securities, 4 jurisdiction is triggered by the "use of any means
or instruments of transportation or communication in interstate
commerce or of the mails to sell such security," unless registration,
the regulatory provision, is in effect.8 5 The same jurisdictional re78. 1 BROMBERG, supra note 76, at § 2.2, p. 21; S. REP. No. 47, 73rd Cong.,
2d Sess. (1933) reprinted in 2 Ellenberger & Maher, LEGISLATWE HISTORY
SEcuRITIEs AcTS or 1933 AND SEcuaRrs EXCHANGE ACT OF 1934, Doc.
No. 17 (1973) [hereinafter cited as Ellenberger & Maher]; H. R. REP. No.
85, 73rd Cong., 2d Sess. 2, reprinted in 2 Ellenberger & Maher, supra, at
OF THE

Doc. No. 18; Statements by Mr. Sabbath during The House Consideration
and Passage of H.R. 9323, 78 CONG. REc. 7689 (1934), reprinted in 4 Ellenberger & Maher, supra, at Doc. No. 8.
79. SEC v. Capital Gains Research Bureau, 375 U.S. 180 (1963). Consideration of the Securities Acts led the United States Supreme Court to
emphasize nondisclosure as a particular form of fraud in securities transactions which Congress intended to remedy by replacing the "philosophy of
caveat emptor" with a "philosophy of disclosure." Id. at 197-98.
80. Securities Act of 1933, §§ 5(a), 7, 15 U.S.C. §§ 77e(a), 77g (1970).
81. Id. § 5b, 10, 15 U.S.C. §§ 77e(b), 77j (1970).
82. Securities Exchange Act of 1934, §§ 12, 14, 15 U.S.C. §§ 781, 78n
(1970).
83. See note 76 supra. Rule 1Ob-5, 17 C.F.R. § 204.10b-5 (1976), provides:
It shall be unlawful for any person, directly or indirectly, by the
use of any means or instrumentality of interstate commerce, or of
the mails, or of any national securities exchange,
(a) to employ a device, scheme, or artifice to defraud,
(b) to make any untrue statement of a material fact or to omit
to state a material fact necessary in order to make the
statements made, in the light of the circumstances under
which they were made, not misleading, or
(c) to engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any
person,
in connection with the purchase or sale of any security.
84. Securities Act of 1933, § 5(a), 15 U.S.C. § 77e(a) (1970).
85. Id. (Emphasis added).

CREIGHTON LAW REVIEW

[Vol. 10

quirement applies to the issuance of a new security through a pro87
spectus offering8 6 or to the solicitation of proxies.
These provisions are not applicable to all securities. The statutes exclude certain classes of securities88 and also exempt certain
investment transactions from their coverage. s 9 An example of an
exempted security is the interest in a pension trust maintained by
a bank or an insurance company.90 Nevertheless, the antifraud provisions are not barred by these exclusions and exemptions; they
always apply once the jurisdictional prerequisites are met.9 1
The antifraud provisions generally have been absorbed by rule
lOb-5 92 which "is violated when, by use of jurisdictionalmeans and
in connection with the purchase or sale of any security, any person
performs a prohibited [fraudulent] act. '98 The jurisdictional
means of rule 10b-5 are "any means or instrumentality of interstate
commerce, or of the mails, or of any facility of any national securities exchange." 94 This federal jurisdiction is grounded upon the
commerce clause and is applied loosely to encompass nearly all security transactions.9
A prohibited act, generally a misrepresentation,
86.

Id. § 5(b), 15 U.S.C. § 77e(b) (1970).

87.

Securities Exchange Act of 1934, § 14, 15 U.S.C. § 78n (1970).

88. Securities Act of 1933, § 3, 15 U.S.C. § 77c (1970) excludes certain
classes of securities from its provisions except as expressly provided. For
example, securities sold or issued prior to the enactment of the Act and
governmental securities are excluded, but § 17(c), 15 U.S.C. § 77q(c)
(1970) extends its antifraud prohibitions to these securities. It should be
noted that the majority of exemptions under § 3 are in fact exempt transactions and not exempt securities.
89. Securities Act of 1933, § 4, 15 U.S.C. § 77d (1970) exempts those
security transactions not involving issuers, underwriters, and dealers, and
private offerings and certain dealer transactions from the registration requirements of § 5, 15 U.S.C. § 77e (1970).
90. Securities Act of 1933, § 3(a) (2), 15 U.S.C. § 77c(a) (2) (1970) as
amended, Investment Company Amendments Act of 1970, note 25 supra.
91. "The exemptions provided in section 77c of this title shall not apply to the provisions of this section." Securities Act of 1933, § 17(c), 15
U.S.C. § 77q(c) (1970). See also Doty, Application of the Antifraud Provision of the Federal Securities Laws to Exempt Offerings: Duties of Underwriters and Counsel, 16 B.C. IND. & COM. L. REV. 393, 396-98 (1975) [hereinafter cited as Doty].
92. 1 BROMBERG, supra note 76, at § 2.5, p. 41-45. For purposes of the
7th Circuit and the Daniel case only, a private cause of action under § 17(a)
of the 1933 Act, 15 U.S.C. § 77q(a) (1970) is contingent upon meeting the
same jurisdictional requirements required to present a rule 10b-5 cause of
action. Local 734 Trust v. Continental Ill. Bank & Trust Co., [1973]
1974 Transfer Binder FE. SEC. L. REP. (CCH)
94,565 at 95,963, 95,965
(N.D. Ill. May 10, 1974). See text of rule 10b-5, note 83 supra.
93. 5 JACOBS, supra note 76, at § 36, p. 2-2 through 2-3 (emphasis
added).
94. Rule lOb-5, note 83 supra.
95. 5 JACOBS, supra note 77, at § 37.01, p. 2-6 through 2-18.
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misstatement, omission, or manipulation of some aspect of the purchase or sale of a security, 90 is the fraud or deception which is the
97
gist of a 10b-5 violation.
A security for purposes of rule lOb-5 follows the definition
8
given in the Securities Acts: 9
The term "security" means any note, stock ... investment
contract . . . or in general, any instrument commonly
known as a "security". .... 99
The investment contract, a notion used flexibly in order to extend
the remedial pattern of Securities Acts to many unusual transactions, 10 0 is a particularly pertinent concept for treating the pension
investment. 10 1 An investment contract, as formulated in SEC v.
W.J. Howey Co.,' 0 2 has three basic components:
(1)
(2)
(3)

a scheme involving the investment of money,
in a common enterprise,
with03profits to come solely from the efforts of oth-

ers. 1

The SEC has recognized that10 4pension investments may be investment contracts and securities.
The purchase or sale requirements of rule lOb-5 also follow the
Securities Acts' definitions: 10
[U] nless the context otherwise requires ...
96. Id. at § 39, p. 2-67. Other areas of prohibited acts are mismanagement, tipping, and fiduciary activities which fall into the realm of administrative frauds. Id.
97. Id. at 2-6.
98. Id. at § 38.03, p. 2-62.
99. Securities Exchange Act of 1934, § 3(10), 15 U.S.C. § 78c(10)

(1970) (emphasis added). Securities Act of 1933, § 2(1), 15 U.S.C. § 77b
(1) (1970) is similar.
100. Various investments not usually viewed as securities have been

found to be within the protections of the Securities Acts. See, e.g., SEC
v. Variable Annuity Life Ins. Co., 359 U.S. 65 (1959) (variable annuities);
SEC v. Koscot Interplanetary, Inc., 497 F.2d 473 (5th Cir. 1974) (pyramid
sales schemes); SEC v. Glenn W. Turner Enterprise, Inc., 474 F.2d 476 (9th

Cir. 1973)

(self-improvement courses); Continental Marketing Corp. v.

SEC, 387 F.2d 466 (10th Cir. 1967) (beaver farms); Roe v. United States,
287 F.2d 435 (5th Cir. 1961) (mineral leases); Penfield Co. v. SEC,
143 F.2d 746 (9th Cir. 1944) (whiskey sale contracts).
101. The investment contract is a broad concept meant to incorporate
many types of investments. SEC v. W.J. Howey Co., 328 U.S. 293, 299

(1946); SEC v. Glenn W. Turner Enterprise, Inc., 474 F.2d 476 (9th Cir.

1973). See also 5 JACOBS, supra note 77, at § 38.03, p. 2-60.
102. 328 U.S. 293 (1946).
103. Id. at 299, analyzed in Note, 6 CREMGHTON L. REV. 450, 455 (1973).
104. Op. SEC Ass't Gen. Counsel, note 9 supra.
105. 5 JACOB, supra note 77, at § 38.02 [a], p. 2-45 through 2-47.
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(13) The terms "buy" and "purchase" each include any
contract to buy, purchase, or otherwise acquire.
(14) The terms "sale" and "sell" each include any contract
to sell or otherwise dispose of.' 08
"The [se] statutory definitions are construed broadly, in accordance
with the breadth of the language. ' 10 7 The SEC has concluded "that
no 'offer' or 'sale' is involved in the case of a non-contributory plan,
where the employees are not requested to make any contributions,
or in the case of a non-contributory plan, where the employees are
not requested to make any contributions, or in the case of a compulsory plan, where there is no element of volition on the part '0of8
employees whether or not to participate and make contributions.'
The SEC's position on whether a pension plan constitutes a sale
of a security has been as follows:
(1) Voluntary, contributory plans. A sale occurs because
value is exchanged and the employees exercise choice.
(2) Compulsory, contributory plans. No sale occurs because employees, having no investment choice, are
merely fulfilling part of their employment contract.
(3) Non-contributory plans. No sale occurs because no
value passes from the employee to the plan. 0 9
The SEC's policy reflects the attitudes that disclosure to an employee of information concerning the operation and administration
of the pension plan is unnecessary if he has had no real choice in
selecting the medium in which his funds are channeled" 0 and that
securities laws only protect one who has exchanged value for his
security."'
Despite the SEC's policy, the legislative history of the Securities
Acts supports the view that pension participants be accorded the
same protections as purchasers of securities. 112 The SEC has failed
106. Securities Exchange Act of 1934 § 3(a) (10), 15 U.S.C. § 78c(a)

(13), (14) (1970). Securities Act of 1933 § 2(3), 15 U.S.C. § 77b(3) (1970)
is similar.
107. 5 JACOB, supra note 77, at § 38.02[a], p. 2-45.

108. Op. SEC Ass't Gen. Counsel, note 9 supra.

1 PENS. PLAN GUIDE (CCH)
1124.
110. Mundheim & Henderson, Applicability of the Federal Securities
Laws to Pension and Profit Sharing Plans, 29 LAw & CONTEMP. PROB. 795,
807-08 (1964) [hereinafter cited as Mundheim & Henderson].
111. 5 JACOB, supra note 77, at § 38.02[b], p. 2-47 confirms that there
must be an exchange of value for a transaction to be within the antifraud
provisions.
112. A provision to amend the term "public offering" in the 1933 Act
during the course of the adopting of the 1934 Act so as to exclude offerings
solely to employees for the payment of extra compensation or a stock-investment plan for the exclusive benefit of employees was rejected on the
109.
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to extend the laws to this end, and the pension plan participant
has had no choice but to appeal to the courts for adoption of this
11 8
view.
ANALYSIS
The road to holding the security antifraud provisions applicable
to pension interests is not without its barriers. The way must be
paved with findings that pension legislation does not preempt
the securities law, that Daniel's pension interest is a security, and
that his interest is obtained through a sale.
No PRE-EMPTION

The defendants in Daniel argued that other legislation' 14 in addition to the Securities Acts demonstrated congressional intent to
preempt application of the Acts to pension interests. The court,
in rejecting the argument, undertook its own search of the relevant
legislative history. It concluded that Congress actually intended
to apply the securities protections to pension interests 1 5 The court
basis of the employees' need of protection like any other investor. Mundhelm & Henderson, supra note 110, at 810-11, referring to H.R. REP. No. 1838,
73d Cong., 2d Sess. 41 (1934), reprinted in 5 Ellenberger & Maher, supra
note 78, at Doc. No. 20. Further attempts to exclude pension plans also met
resistance in 1941. Mundheim & Henderson, supra note 110, at 811.
In 1970, Congress adopted the Investment Companies Amendments Act,
supra note 25, which provided exemptions for pension interests in trust
funds maintained by banks and insurance companies where those interests
had qualified for tax benefits under the Internal Revenue Code. See supra
note 54.. The amendments were embodied in the securities laws, see supra
note 90. Note that this exclusion applies to interests in trusts that are maintained by these organizations in a purely fiduciary capacity and are incidental to their normal trust department activities. S. REP. No. 184, 91st
Cong., 1st Sess., reprinted in [1970] U.S. CODE CONG. & AD. NEWS 4897, 492022. Thus, union-administered plans cannot qualify for this exemption because they are administered by union and employee-appointed trustees
rather than by bank and insurance company trustees. See note 33 supra.
113. The courts have the duty to interpret the securities laws when the
SEC has not applied them properly. See, e.g., United Housing Foundation,
Inc. v. Forman, 421 U.S. 837, 848 (1975).
114. The Investment Company Amendments Act, note 25 supra;
WPPDA, note 25 supra; The Investment Company Act, note 25 supra;
ERISA, note 4 supra.
115. Daniel at 547-48.
Examination of the legislative history surrounding these various
enactments of pension legislation leads to the conclusion that these
Acts were designed to complement the securities laws rather than
displace them. Enactments of this legislation is in no way inconsistent with the view that Congress regarded pension funds as
unique forms of securities which were not adequately regulated by
the securities laws.
Id. at 548 (emphasis'added). See also note 112 supra.
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buttressed this conclusion by finding that the SEC is in accord
with its analysis. 116 Furthermore, the court found that the pension
acts all have savings clauses to incorporate all other applicable federal statutes; 1 7 and, in addition, the Securities Acts are facially applicable to the sale of any pension interest which is a security. 118
This review of existing legislation" 9 led the court to comment
upon the need for special treatment of the unique security interest
found in pension investments and to express its opinion that these
enactments are designed to be complementary.1 20 The application
of pension regulations, focusing primarily upon administrators and
trustees,12 1 is directed toward the administration of a plan, 2 2 excluding the pre-entry stage. These same people may be regulated
by the Securities Acts in their capacities as sellers or issuers of
securities at the critical time of the original offering or issue--prior
to the actual investment. 23 Thus, a shrewd distinction emerged
between the protective post-entry provisions of pension regulation
116.
117.

Daniel at 547. See also Op. SEC Ass't Gen. Counsel, note 9 supra.
Daniel at 549. The specific provisions considered are: ERISA §

514(d), 29 U.S.C. § 1144(d)

(Supp. 1974); Investment Company Amend-

ments Act of 1970, 15 U.S.C .§ 80a-49 (1970); WPPDA, 29 U.S.C. § 309(b)
(1970); Investment Company Act of 1940, 15 U.S.C. § 80a-49 (1970). See
note 25 supra.

118.

Daniel at 547.

119. The existing legislation is cited in note 25 supra.
120. Daniel at 548. See note 115 supra.
Prior to the enactment of ERISA, the American Bar Association's Section on Real Property, Probate and Trust Law suggested that:
[a]ny new federal legislation on the responsibilities of trustees under qualified pension and profit sharing plans should carefully re-

flect and be coordinated with the existing jurisdiction of the SEC

over these plans, and also its prior activities and current position
in enforcing its powers for the protection of the employees and beneficiaries of the plans.

This careful coordination is necessary in order to avoid the

danger of legislating too many restrictions and controls, and also

the danger of legislating overlapping jurisdiction in too many different agencies.
Relationship of SEC to Qualified Plans, supra note 73, at 577 (emphasis
added).
[T]he SEC's requirement (which is not preempted by [ERISA])
that the participant be told about his investment through the medium of a prospectus [is] a classic conflict in terms.

Cummings, Purpose and Scope of Fiduciary Provisions under the Employee
Retirement Income Security Act of 1974, 31 Bus. L. 15, 25 (Spec. Issue 1975).

121. Daniel at 548. See generally ERISA §§ 1-4082, 29 U.S.C. §§ 10011381 (Supp. 1974).
122.

Daniel at 548. ERISA § 2, 29 U.S.C. § 1001 (Supp. 1974).

123. See the definitions of "sell" and "purchase," note 106 supra, as well
as the text of rule lOb-5 which applies to "any person," note 83 supra. An
"issuer" comes within the Securities Exchange Act of 1934, § 3 (a) (8), 15
U.S.C. § 78c(a) (8) (1970) by merely proposing to issue a security.
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and the pre-entry vacuum, which can be filled by the securities
protections.
The court's narrow holding imposed only the antifraud provisions of the securities laws upon the parties-an imposition which
the court believed to be not too burdensome. In so holding, the
court relieved the plan administrators from the burden of registration under the Securities Acts.12 4 This piecemeal application of the
securities protection resulted in a smooth interaction wherein the
Securities Acts provide pre-entry protection to the pension investment while the specialized pension regulations as exemplified by
ERISA's guarantee the soundness of the post-entry administration.
The Daniel court held that pension laws did not preempt the
field of pension regulation; rather, it found securities laws may be
selectively applied at the pre-entry stage. While the interaction
of securities remedies with pension regulations seems complementary in Daniel, such interaction may pose confusing and onerous
under other circumstances,
demands upon pension administrators
1 25
such as at the post-entry stage.
PENSION rNTEREST

AS A SECURITY

The SEC, the court, and the parties in Daniel encountered no
problem in viewing a pension interest as an investment contract
and, therefore, a security within the meaning of the Securities
Acts.' 26 The Howey test, defining an investment contract as a
scheme involving the investment of money in a common enterprise
with profits to come solely from the efforts of others, is readily
satisfied: 27 First, the Local 705 Pension Fund may be characterized
as a common enterprise. Secondly, the terms of the trust give the
trustees full discretion or sole control to direct the investment of
the Fund's assets. And thirdly, investment of the Fund's assets
is expected to yield profits "in the form of capital gains, interest
earnings realized from the
and dividends and other accumulated
28
successful management of the trust.'
124.
at 814.

Daniel at 549.

See also Mundheim & Henderson, supra note 110,

125. Daniel, at 553, creates this problem by withholding a ruling that
extends to the entirety of the Securities Acts.

126.

Op. SEC Ass't Gen. Counsel, note 9 supra. The defendants' mo-

tion to dismiss does not challenge the existence of an investment contract
but focuses on the lack of a sale. Daniel at 546. The court also accepts
the plaintiffs' characterization of an investment contract. Daniel at 550-51.
127. See the discussion of Howey, note 102 supra, and accompanying
text.
128. Daniel at 551.
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SALE OF A PENSION SECURITY INTEREST

The core of the defendants' argument against the application
of the securities remedy rests upon the SEC's longstanding position
that no sale of securities may occur in the context of compulsory
and non-contributory pension plans. 129 The SEC reasoned that protection of the investment decision is unnecessary in such a plan
since employees have no choice as to whether or not contributions
are made. 130
The court, rejecting the SEC position, referred to Inland Steel
Co. v. NLRB,' 3 ' which had held that benefit plans are subject to
collective bargaining and employee ratification. 13 2 The court then
deduced that voting on the collective bargaining agreement constitutes an investment decision.' 38 It further noted that the SEC policy placed undue emphasis on a participant's subjective state of
mind:
In no other circumstance does the SEC look behind the purchase for the state of mind of the investor, to determine
whether in fact the purchaser "desired" to make the purchase. The investment decision is presumed from 13the
act
4
[of purchase]. Likewise, it must be presumed here.
Apart from the criticism of investigating the state of mind of the
participant, the logic of the court's conclusion that an investment
decision precedes a pension vote is evident: employees would refuse
to ratify any agreement committing part of their compensation to
any scheme in which less than eight per cent of them would realize
a return. 13 5
The Inland Steel' decision, that pension interests are an integral
aspect of the wage structure, also served to refute the defendants'
contention that the employers' contributions are gifts.'3 6 However,
the courts and the SEC have been willing to overlook the accepted
reality in the securities laws context: "'In searching for the meaning and scope of the word 'security' in the [1934] Act, form should
be disregarded for substance and emphasis should be on economic
129. Id. at 546, 552-53. See the explanation of compulsory and non-contributory in notes 13-14 supra.
130. Op. SEC Asst Gen. Counsel, note 9 supra. See also Mundheim &
Henderson, supra note 110, at 807-08.
131. 170 F.2d 247 (7th Cir. 1948), cert. denied, 336 U.S. 960 (1949)
[hereinafter cited as Inland Steel].

132. Daniel at 550-52; Inland Steel, supra note 131, at 251.
133. Daniel at 550-52.
134. Id. at 553.
135.

Id.

136. Inland Steel, supra note 132, at 251. See also Daniel at 552-53.

1976]

SECURITIES

reality.' ,,"
The court in Daniel applied this directive to the pension interest and concluded that:
[E]conomically there is no distinction between the facts
here and the situation whereby the employee first receives
as part of his wages the employer contribution in cash and
then pays such cash over to the pension fund.
[A] plaintiff's performance of services satisf [ies]
the value requirements of a sale [of securities].
To the extent that the SEC policy results in a conclusion that there is no voluntary purchase, the Court finds
that it comports neither to logic nor economic reality.1s8
The Daniel decision therefore rests upon the accepted economic
reality of pension interests that value is received for services performed and is incident to the exercise of investor choice. The court
found a sale of a security, thereby invoking the antifraud provisions
of the securities laws for the protection of the pension participant.
CONCLUSION
The focus of the decision in Daniel establishes that the SEC
has overlooked the fact that pension contributions from employers
form an integral part of the wage structure. Presumably the vacuum created by the SEC must be filled by the Congress or state
legislatures. In the meantime aggrieved employees must apply to
the courts for relief on an ad hoc basis. Unfortunately, no adequate
legal foundation existing before ERISA has provided a positive
course for recovery. 18 9 Thus, the court in Daniel found the Securi1 40
ties Acts to furnish an appropriate remedy.
As the decision now stands, the securities fraud theory protects
pension interests at the vulnerable pre-entry stage of the investment. The Daniel decision also exemplifies the need for Congress
to expressly deal with pension interests at the pre-entry stage. One
legislative approach would be to extend protection within the provisions of the Securities Acts to the circumstances of entry into pension plans. For example, the court's narrowed application may indicate that these investments should be securities exclusively for
137. Daniel at 550, quoting Tcherepnin v. Knight, 389 U.S. 332, 336
(1967) (emphasis added).
138. Daniel at 553 (emphasis added). For the proposition that performance of services satisfies the value requirements of a sale, see Collins
v. Rukin, 342 F. Supp. 1282 (D. Mass. 1972); SEC v. Addison, 194 F. Supp.
709 (N.D. Tex. 1961).
139. Daniel at 553.
140. I&
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purposes of extending the antifraud remedies. But such a measure
would indicate that a different definition or concept of a sale of security exists in these circumstances. 1 4 1 Alternatively, pre-entry protection could be incorporated into ERISA. Either approach fills the
pre-entry vacuum without extending all of the securities laws' requirements.
If the Daniel reasoning is extended, i.e., the securities laws are
to be applied without being limited to the pre-entry vacuum, two
results are foreseeable: (1) There will be a problem in deciding
whether to register the plans as securities; and (2) the securities
laws could operate as an alternative theory of recovery even in
those instances where ERISA is applicable.
The registration concerns may be handled, by congressional action, as suggested above; otherwise, the SEC must take a stand in
the controversy. If responsibility is left to the SEC, registration
will likely remain unnecessary. By adhering to the gift theorem
after Inland Steel in 1948, the SEC is not likely to change its rationale due to the Daniel decision. 142 It could further be argued that
141.

The courts have varied their definitions of the same term when

used for different purposes under the Securities Acts. For example, compare the SEC's standard of materiality for situations where information is
to be given with the United States Supreme Court's usage for different applications of the Securities Acts.
The SEC's definition of "material" is found in 17 C.F.R. § 230.405(1)
(1976):
The term "material", when used to qualify a requirement for the
furnishing of information as to any subject, limits the information required to those matters as to which an average prudent
investor ought reasonably to be informed before purchasing the
security registered.
When information is required to be given for a sale of securities, the omission of material facts under rule 10b-5 is judged by this standard: "All
that is necessary is that the facts withheld be material in the sense that
a reasonable investor might have considered them important in the making
of this decision." Affiliated Ute Citizens v. United States, 406 U.S. 128, 15354 (1972) (emphasis added). Doty, supra note 91, at 403.
However, the United States Supreme Court rejects this interpretation
in regard to the materiality of proxy information omissions. TSC Industries, Inc. v. Northway, Inc., 96 S.Ct. 2126, 2131 (1976). "The Court of Appeals in this case concluded that material facts include all facts which a
reasonable shareholder might consider important .... This formulation of
the test of materiality has been explicitly rejected by at least two courts
as setting too low a threshold for the imposition of liability under Rule 14a9." Id. Rather, "the general standard of materiality ... is as follows: an
omitted fact is material if there is a substantial likelihood that a reasonable
shareholder could consider it important .... " Id. at 2133 (emphasis
added). The inconsistency with Affiliated Ute Citizens is explained
on the ground that no precise definition of materiality was being formulated. Id. at 2132 n.9.
142. See, e.g., Daniel at 548, discussing the need for special regulation
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the reporting and disclosure requirements of ERISA alleviate the
1 43
need for disclosure via securities registration.
A broad application of the securities laws would also allow a
remedy at both the pre-entry and post-entry stages. A rule 10b-5
1 44
cause of action, in particular, offers advantages to the plaintiff.
The ease of finding jurisdiction is a prime illustration: the plaintiff
must merely demonstrate an indirect use of any of the instrumentalities of interstate commerce to establish the court's jurisdiction. 145 Rule lOb-5 also demands a lesser showing to establish a
fraud than that of the common law.' 4 Rule 10b-5, not being bound
by common law precedents, has been interpreted broadly to provide
remedies. 1.47 Thus, the overlap between rule 10b-5 and ERISA
could be used affirmatively where ERISA alone is less advantageous to plaintiffs.'

48

Most significantly, the Daniel decision may presage a judicial
of pension interests. The discussion indicates that these unique securities
are not readily regulated by the securities laws due to their unusual characteristics. One such characteristic is the long-term hazard facing the typical
pension interest. For example, a termination of employment which would
be a contractual basis for extinguishing the investment would not have been
correctable under the securities laws unless, perhaps, a fraud situation could
be established. Other hazards of plan termination include: (a) an employer's decision to cease operations; (b) merger of the business enterprise, and
the decision of the new management to discontinue the plan; or (c) a geographic relocation of the business. See Policies and Problems, supra
note 3, at 548. This problem could sway the SEC in determining whether
to apply the securities provisions that it administers to pension interests.
143. Disclosure under ERISA is summarized in ERISA §§ 101-111, 29
U.S.C. §§ 1021-31 (Supp. 1974). Note, however, that an SEC determination
that the securities laws do not apply is insufficient protection because the
private litigant and the courts are not bound by this interpretation. The
immediate consequences attaching to the application of the securities laws
are: (1) the availability of restitution from an offeror for non-registration
and non-disclosure under the Securities Act of 1933, § 12 (1), 15 U.S.C. § 771
(1) (1970); (2) the imposition of liability for inadequate disclosure upon
persons other than the issuer under § 11, 15 U.S.C. § 77k (1970); and
(3) the necessity to investigate substantially the accuracy and sufficiency
of disclosures pursuant to the § 12(2), 15 U.S.C. § 771(2) (1970). See
also Doty, supra note 91, at 410.
144. 1 BROMBERG, supra note 76, at § 2.7, p. 55-58; 5 JACOBS, supra note
77, at § 11.01, p. 1-164.
145. 1 BROMBERG, supra note 76, at § 2.7(1), p. 57; 5 JACOBS, supra note
77, at § 11.01, p. 1-164.
146. The common law burden is "clear, cogent, and convincing evidence" whereas rule 10b-5 merely requires a preponderance of the evidence. 5 JACOBS, supra note 77, at § 11.01, p. 1-167.
147. Id. The recent decision in Ernst & Ernst v. Hochfelder, 96 S. Ct.
1375 (1976) may indicate that the common laws standard should now control the showing required to establish a rule 10b-5 fraud.
148. 5 JACOBS, supra note 77, at § 11.02, p. 1-175.
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tendency to use the liberal securities rationale when interpreting
ERISA. This liberalizing impact has been evident where state
courts have broadened various areas of common law and state legislation due to their overlap with rule 10b-5.1 49 The influence of
rule 10b-5 has broadened the concept of fiduciary responsibility1 5"
and similarly could effect a liberal interpretation of ERISA's fiduciary responsibility provisions. The coincidental presence of rule
151
10b-5 precedents could be powerfully persuasive.
In sum, the decision in Daniel provided an immediate, ad hoc
remedy. It also extends a remedy to those employees whose grievances arise due to the initial act of investing. Finally, the plaintiff
should use Daniel and rule 10b-5 as an alternative theory in situations where ERISA is inadequate or as a tool to shape one of the
outstanding pieces of legislation in this decade.
Ronald J. Snow-'77

149. Id. at § 10.03, p. 1-159; see also, 1 BROMBERG, supra note 76, at §
2.7(4), p. 58. In contrast the common law has also had its influence upon
the development of the antifraud theory of liability. See, Note, 9 CREIGHTON L. Rsv. 775, 780 (1976) discussing the common law roots of the aiding
and abetting theory of liability considered in Ernst & Ernst v. Hochfelder,
96 S. Ct. 1375 (1976). See also, 5 JACOBS, supra note 77, at § 11.01, p. 1-169.
150. Azalea Meats, Inc. v. Muscat, 386 F.2d 5, 5-9 (5th Cir. 1967);
Racine v. Essex Wire Corp. (69-70 Transfer Binder) FED. SEC. L. REP.
(CCH)
92,746 at 99,248 (N.D. Ill. May 20, 1970).

151.

See, e.g., S. REP. No. 127, supra note 2, at 4896. Also see Policies

& Problems, supra note 3, at 643-645.

