
SECURITIES-BANKS-VENUF,-SECTION 94 OF THE NATIONAL BANK

ACT, RATHER THAN SECTION 27 OF THE SECURITIES EXCHANGE ACT
OF 1934, GOVERNS VENUE IN A SECURITIES ACTION AGAINST A
NATIONAL BANK, Radzanower v. Touche Ross & Co., 96 S. Ct.
1989 (1976).

INTRODUCTION

The problem of which venue provision governs in a Securities
Exchange Act violation by a national bank has plagued numerous
courts.' The Securities Exchange Act venue provision permits
suit in any district where the defendant may be found,2 while the
National Bank Act allows banking associations to be sued only
in the district where they are established.3

1. See, e.g., Ronson Corp. v. Liquifin Aktiengesellschaft, 483 F.2d
852 (3d Cir. 1973); United States Nat'l Bank v. Hill, 434 F.2d 1019 (9th
Cir. 1970); Bruns, Nordeman & Co. v. American Nat'l Bank & Trust Co.,
394 F.2d 300 (2d Cir.), cert. denied, 393 U.S. 855 (1968); Carpenter v. Hall,
352 F. Supp. 806 (S.D. Tex. 1972); Swiss Israel Trade Bank v. Mobley,
319 F. Supp. 374 (S.D. Ga. 1970); Levin v. Great Western Sugar Co., 274
F. Supp. 974 (D.N.J. 1967), aff'd, 406 F.2d 1112 (3d Cir.), cert. denied,
396 U.S. 848 (1969); General Electric Credit Corp. v. James Talcott, Inc.,
271 F. Supp. 699 (S.D.N.Y. 1966).

2. 15 U.S.C. § 78aa (1970). Section 27 of the Securities Exchange
Act (Exchange Act) provides, in pertinent part:

The district courts of the United States, and the United States
courts of any Territory or other place subject to the jurisdiction of
the United States shall have exclusive jurisdiction of violations of
this chapter or the rules and regulations thereunder, and of all
suits in equity and actions at law brought to enforce any liability
or duty created by this chapter or the rules and regulations there-
under. Any criminal proceeding may be brought in the district
wherein any act or transaction constituting the violation occurred.
Any suit or action to enforce any liability or duty created by this
chapter or rules and regulations thereunder, or to enjoin any vio-
lation of such chapter or rules and regulations, may be brought in
any such district or in the district wherein the defendant is found
or is an inhabitant or transacts business, and process in such cases
may be served in any other district of which the defendant is an
inhabitant or wherever the defendant may be found.

3. 12 U.S.C. § 94 (1970). Section 94 of the National Bank Act
provides:

Actions and proceedings against any association under this
chapter may be had in any district or Territorial court of the
United States held within the district in which such association
may be established, or in any State, county, or municipal court
in the county or. city in which. said association. is located having
jurisdiction in similar cases.. ..
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The Supreme Court, in Radzanower v. Touche Ross & Co.,4

rendered its answer to the question by determining that the Na-
tional Bank Act's venue provision controlled in a suit based upon
an alleged Securities Exchange Act violation by a national bank.
Petitioner Hyman Radzanower initiated a class action suit against
respondent First National Bank of Boston, Touche Ross & Co., and
others in the District Court for the Southern District of New York.
The complaint alleged, inter alia, that the national bank, which has
its principal office in Boston, Massachusetts, had violated the fed-
eral securities laws. Allegedly, the bank did not disclose to the
Securities and Exchange Commission and investors unfavorable
financial data about one of its customers, the Teleprompter Cor-
poration, nor did the bank make known Teleprompter's securities
laws violations.

Radzanower alleged venue based on section 27 of the Securities
Exchange Act, which allows suit in any district where the violation
occurred or in the district where the defendant is located, inhabits,
or transacts business.5 The district court granted the bank's
motion to dismiss, 6 holding that proper venue lay only under sec-
tion 94 of the National Bank Act, which limits venue to the dis-
trict in which the banking association is established. 7

The Second Circuit Court of Appeals affirmed this decision,8

and because of conflicting views in the circuits as to the statutory
venue question presented, the Supreme Court granted certiorari.9

The Court affirmed the Second Circuit decision, deciding that the
venue provision of the National Bank Act must prevail over the
venue provision of the Securities Exchange Act. 10

BACKGROUND

LEGISLATIVE HISTORY

The legislative history behind the National Bank Act is sug-
gestive of the purpose of its venue provision." The Civil War

4. 96 S. Ct. 1989 (1976).
5. See note 2 supra.
6. The opinion of the District Court for the Southern District of

New York is unreported. Radzanower v. Touche Ross & Co., 74-2538 (S.D.
N.Y. May 23, 1975).

7. See note 3 supra.
8. 516 F.2d 896 (2d Cir. 1975).
9. 96 S. Ct. at 1992. See note 1 supra.

10. 96 S. Ct. at 1995.
11. In Note, Venue Immunity under the National Banking Act, 48

TEMP. L. Q. 162, 166 (1974), the author stated:

[Vol. 10



SECURITIES

wreaked its havoc throughout the nation-politically, geograph-
ically, and economically. An emergency need for safe uniform
currency arose from such chaos.1 2  Congress viewed the stability
of federal banks and their business as a matter of national security
and recognized that burdens such as the transportation of volumi-
nous records to a court miles away could have disrupted national
banking operations. 1  Thus Congress deemed the patronage of
section 94 necessary to the national banks' survival. 4

The Securities Exchange Act, on the other hand, followed in
the wake of the Great Depression.' 5 Amid the debris of an obli-
terated stock market and crushed economic situation, Congress

Consideration of the legislative history of the statute has suggested
that the purpose of this venue provision was to provide temporary
and emergency protection to banks, outside of their charter loca-
tion, from local interests which could debilitate the new banks.

Congress enacted the National Bank Act in 1863. Act of Feb. 25, 1863,
ch. 58, 12 Stat. 665. Section 59, the original venue provision for national
banks in federal courts, was passed as part of this 1863 Act. Id. at 681.
However, in the following year, Congress amended § 59 to authorize suit
in state courts, changing it to § 57, the predecessor of § 94. Act of June
3, 1864, ch. 106, § 30, 13 Stat. 116. In the Revised Statutes of 1873, § 57
was omitted. In the 1875 revision, § 57 reappeared as an amendment to
§ 5198, the usury section. Act of Feb. 18, 1875, ch. 80, § 1, 18 Stat 320.

In 1882, Congress expanded jurisdiction over national banks to that
like other banks. Act of July 12, 1882, ch. 290, § 4, 22 Stat. 163. Further-
more, in 1887, Congress gave national banks the same jurisdictional status
as the citizens of the state in which they were chartered. See Act of
Mar. 3, 1887, ch. 373, § 4, 24 Stat. 554. See also Act of Mar. 3, 1911,
ch. 231, § 24, 36 Stat. 1092, as amended 28 U.S.C. § 1348 (1970). As a
result of this jurisdictional expansion, some courts concluded that Con-
gress apparently intended to repeal the limitations of venue imposed by
the earlier statutes on state courts. See Leviton v. Houghton Nat'l Bank,
174 Mich. 566, 574, 140 N.W. 1019, 1023 (1913); DeCock v. O'Connell, 188
Minn. 228, 232, 246 N.W. 885, 887 (1933). See also Comment, 34 Gzo.
WASH. L. REv. 765, 766 (1966).

12. Realizing this need for uniform safe currency, Senator Sherman
introduced the bill for the National Bank Act. CONG. GLOBE, 37th Cong.,
3d Sess. 824 (1863).

13. National banks were created to develop a sound currency system.
To implement this purpose, Congress enacted the venue provision pri-
marily "to prevent interruption in [a national banks'] business that might
result from their books being sent to distant counties in obedience to
process from state courts." First Nat'l Bank v. Morgan, 132 U.S. 141, 145
(1889). See Comment, 34 GEO. WASH. L. RES. 765, 772 (1966). See also
96 S. Ct. at 1994.

14. See note 12 supra.
15. "The Securities Exchange Act was a product of lengthy and

highly publicized investigation by the Senate Committee on Banking and
Currency into stock market practices and the reasons for the stock market
crash of October, 1929." Tcherepnin v. Knight, 389 U.S. 332, 336 n.10
(1967). See generally Note, 52 TEx. L. REV. 124, 126 n.12 (1973).
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responded with the 1933 Securities Act 6 and the 1934 Securities
Exchange Act.17 Congress intended the venue provision of the
1934 Act, section 27,18 to offer a forum in nearly all cases of securi-
ties violations. Basically, the purpose of the 1934 Act was "to
provide fair and honest mechanisms for the pricing of securities
[and] to assure that dealing in securities is fair and without undue
preferences or advantages among investors .... 19

JUDICIAL HISTORY

In one of the first cases involving a conflict between the
venue provision of the National Bank Act and that of the Securities
Exchange Act, General Electric Credit Corp. v. James Talcott,
Inc.,20 the district court framed the issue as one of repeal by impli-
cation 2' and then proceeded to dispose of the conflict between
sections 27 and 94 on the basis of statutory construction. Noting
that "repeals by implication are not favored" 22 and that "the in-
tention of the legislature to repeal must be clear and manifest," 28

the court in Talcott determined that section 27 did not impliedly
repeal section 94. The doctrine of repeal by implication is applica-
ble, according to the Talcott court, "only if necessary to make the
Securities Exchange Act work and even then only to the minimum
extent necessary.' '24

The Talcott court reasoned that the congressional exemption
of national banks in certain provisions of the Exchange Act 25 com-

16. 15 U.S.C. §§ 77a-77aa (1970).
17. 15 U.S.C. §§ 78a-78hh (1970).
18. See note 2 supra.
19. H.R. REP. No. 94-229, 73d Cong., 1st Sess. 91 (1934). The court

in Carpenter v. Hall, 352 F. Supp. 806 (S.D. Tex. 1972) emphasized that
the congressional intent behind § 27 of the Securities Exchange Act was
"to provide a flexible and multidistrict forum for enforcement of the
remedial 1934 Act;" and "to provide a convenient forum for suits involv-
ing multi-state frauds, no matter how many states the defendants are
citizens of or conduct business in." Id. at 808-09.

20. 271 F. Supp. 699 (S.D.N.Y. 1966).
21. Id. at 704. The court stated: "It cannot be seriously disputed

that plaintiff and the commission are arguing for repeal by implication of
Section 94." Id.

22. Id., quoting U.S. v. Bordon Co., 308 U.S. 188, 198 (1939).
23. Id. at 705, quoting Red Rock v. Henry, 106 U.S. 596, 602 (1882).
24. Id., quoting Silver v. New York Stock Exchange, 373 U.S. 341, 357

(1963).
25. Id. at 707. See, e.g., 15 U.S.C. §§ 77c(a) (2) (1970) (exemption of

securities issued or guaranteed by national banks); 15 U.S.C. § 771(2)
(1970) (exemption of securities so issued or guaranteed from civil liabil-
ities); 15 U.S.C. § 781(i) (1970) (administration and enforcement of speci-
fied registration and proxy provisions as relating to national banks vested
in Comptroller Currency).
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bined with the congressional omission of an explicit exemption of
national banks "from the special venue provisions of the National
Bank Act ' 26 negatived any legislative intent to repeal.2 7 The court
met the Silver v. New York Stock Exchange28 requirement of
necessity "to make the Securities Exchange Act work" by conclud-
ing that congressional consideration of national banks as potential
violators of the securities laws seemed unlikely.29 The district
court then summarily dismissed any consideration of the incon-
venience caused to litigants as a result of section 94 as "a matter
for Congress to consider. '30  The "special-general" distinctions1

between section 27 and section 94 was simultaneously applied and
disparaged by the Talcott court.3 2

Judge Friendly in Bruns, Nordeman & Co. v. American Na-
tional Bank & Trust Co.,33 followed Talcott and determined that
the National Bank Act's venue provisions prevailed over section 27.
Acknowledging the practical appeal of finding section 27 con-

26. 271 F. Supp. at 707. For support, the court in Talcott quoted the
dissenting opinion in Silver v. New York Stock Exchange, 302 F.2d 714.
721, 722 (2d Cir. 1962), rev'd, 373 U.S. 341 (1963): "The prebence of explicit
exemptions in certain parts of a statute should make us hesitate to find a
congressional intention to create implicit exemptions elsewhere in the
same legislation." Id.

27. 302 F.2d at 706. The court concluded that "[t]he intention of the
Legislature to repeal is not only not clear and manifest, it is non-existent
so far as the evidence is concerned." Id.

28. 373 U.S. 341, 357 (1963). See note 24 and accompanying text supra.
29. 271 F. Supp. at 707.
30. Id. at 707-08, quoting Mercantile Nat'l Bank v. Langdeau, 371

U.S. 555, 563 (1963).
31. 271 F. Supp. at 705. The court reasoned:
The provisions of one statute which specifically focus on a par-
ticular problem will always, in the absence of express contrary
legislative intent, be held to prevail over provisions of a different
statute more general in its coverage .... Accordingly, legisla-
tion directed at a particular class takes priority over the general
provisions of other, subsequently enacted statutes. [Emphasis
added].

Id.
32. Id. at 703-04, 708. The court noted that the special section 94

was not superseded by the general venue statute, 28 U.S.C. § 1391 (1970).
Id. at 703-04. The court, in an attempt to clarify, quoted SEC v. Wimer,
75 F. Supp. 955, 961 (W.D. Pa. 1948): "Special Venue Statutes are those
statutes which Congress has legislated with reference to a particular kind of
action . . . ." [Emphasis added]. 271 F. Supp. at 704. In the next
sentence, the court referred to the Securities Exchange Act venue provi-
sions as "special." Id. Later, the court explained "that definitions of what
are special or general statutes can be misleading." Id. at 708. However, the
court concluded that the Exchange Act was "of general application as to
the defendants to which it is applicable." Id. Therefore, the court an-
nounced, section 94 is controlling. Id.

33. 394 F.2d 300 (2d Cir.), cert. denied, 393 U.S. 855 (1968).
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trolling,34 and recognizing such appeal as an important reason for
the liberal provisions of section 27,3 5 the court nevertheless held
that the plaintiff's case did not measure up to the standards for
implied repeal. 3

c Although the court explained that if it were
"writing on a clean slate", it could read section 94 as permissive,
Judge Friendly felt bound by the Second Circuit's "Draconian"
construction:3 1 of section 94 dealing with venue in federal court in
Mercantile National Bank v. Langdeau.3 8 The Second Circuit de-
clined to "mechanically" solve the issue through a "special-general"
distinction.

39

In contrast to the holdings in Talcott and Bruns, the court in
Levin v. Great Western Sugar Co.,40 held that section 27 impliedly
repeals section 94 in cases involving securities violations by a na-
tional bank.4 1 Application of the sections revealed a conflict and
total repugnancy to the court.42  Another compelling reason per-
suading the court was certain congressional exemptions 48 of na-
tional banks from the provisions of the 1933 and 1934 Acts. 4 4

34. Id. at 302-03. The court noted that the result of applying § 94 is a
heavy inconvenience for the plaintiff and a burden for the federal
courts, as against the burden on appellee-slight in this age of
cheap long distance telephone rates, efficient methods for copying
documents and jet air transport-of defending an action in New
York rather than Chicago.

Id.
35. Id. at 302.
36. Id. at 304. Such standards were set by United States v. Borden

Co., 308 U.S. 188, 198-99 (1939). See also note 22 and accompanying text
supra. The Bruns court also found support in the fact that application of
§ 94 would not have made plaintiff's suit impossible, but merely incon-
venient. 394 F.2d at 304. See note 24 and accompanying text supra.

37. 394 F.2d at 303. Judge Friendly stated:
However, this court has given a construction to the clause of § 94
dealing with the venue of suits in a federal court quite as Dracon-
ian as the Supreme Court has done with respect to the state court
clause ....

Id.
38. 371 U.S. 555 (1963). See notes 93-95 and accompanying text infra.
39. 394 F.2d at 303. See notes 31 and 32 and accompanying text supra.
40. 274 F. Supp. 974 (D.N.J. 1967), aLf'd, 406 F.2d 1112 (3d Cir.), cert.

denied, 396 U.S. 848 (1969).
41. Id. at 978.
42. Id. As explained in Posadas v. National City Bank, 296 U.S. 497,

503 (1936), there are two categories of repeals by implication: (1) where
the acts are in irreconciliable conflict; and (2) if the later act usurps the
field of the legislated subject.

43. See note 25 supra.
44. 274 F. Supp. at 978. The court stated:
It becomes clear that the legislative draftsmen knew about national
banks when writing their securities acts, and knew how to except
them from provisions of the acts when they chose to do so. It
would be a usurpation of legislative prerogatives for this court to

[Vol. 10
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The court in Carpenter v. Hall4 5 chose to follow the holding of
Levin, rather than Talcott and Bruns. Rather than basing its de-
cision on the doctrine of implied repeal and other principles of
statutory construction, the Carpenter court concentrated on ex-
pressions of congressional intent regarding the National Bank Act
and the Securities Exchange Act and found section 27 necessary
to the enforcement of the Exchange Act.4 6 Additional reliance
on the congressional exemption of national banks from certain
Exchange Act provisions 47 and on the legislative omission of such
an exemption from section 27,4

8 supported the court's holding that
section 27 controlled.49 Furthermore, the Carpenter court reasoned
that, in view of the bank's liability under the Exchange Act, the
Act's venue provisions must be respected and given effect. 50

Finally, the court noted the liberal interpretation due the Exchange
Act. 1

Reaching the same result as the Carpenter court, the court in
Ronson Corp. v. Liquifin Aktiengesellschaft5 2 clarified the Third
Circuit's position that section 27 governed in a securities action
against a national bank.5 3 Guided by the liberal interpretation

impute an exception from the 1934 act, in view of the background
just described.

Id.
45. 352 F. Supp. 806 (S.D. Tex. 1972).
46. Id. at 809. The court, quoting 1 L. Loss, SECURITIEs REGULATION

130-31 (2d ed. 1961), stated that the announced policy of Congress in the
1933 and 1934 Acts was "to provide a convenient forum for suits involving
multi-state frauds, no matter how many states the defendants are citizens
of or conduct business in." Id. The Carpenter court further described the
securities acts' jurisdictional and venue provisions as "teeth for the
enforcement of this important legislation." Id. at 809-10. The court con-
tinued, stating that the National Bank Act's purpose of shielding banks
from burdensome travel was vitiated in light of modern progress in repro-
duction, transportation, and communication. Id. at 810.

47. Id.
48. Id.
49. Id. The court stated:
If Congress had intended for actions against national banks involv-
ing suits to enforce liabilities under the 1933 and 1934 Acts to be
brought only in those forums as indicated by 12 U.S.C. § 94 it
would have so stated in Section 22 (a) and Section 27.

Id. The court further quoted Levin, see notes 40-44 and accompanying
text supra.

50. 352 F. Supp. at 811.
51. Id.
52. 483 F.2d 852 (3d Cir. 1973). See Note, 52 TEx. L. REv. 124 (1973),

which analyzed the Ronson decision.
53. 483 F.2d at 855. The court stated:
We find ourselves unable to agree with the Second and Ninth Cir-
cuits and conclude that neither policy nor statutory construction
binds us to the restrictive venue requirements of the National Bank
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due the Exchange Act,54 the court pointed out that "[a]n unduly
narrow ruling on venue could not but inhibit and reduce the
effectiveness of the remedies of the Act."55  Congressional intent
to include national banks within section 27, according to the court,
was expressed by the legislative omission of a bank exemption in
the venue section.5

0 The court found further evidence of con-
gressional intent that the Act's venue and jurisdictional sections
be exclusive in the limitation of jurisdiction under the act to fed-
eral courts.57 After distinguishing Mercantile National Bank v.
Langdeau58 and Michigan National Bank v. Robertson,59 the Third
Circuit court noted the severe criticism being made of the limited
forun allowed by the National Bank Act, 60 thus adding policy rea-
sons to buttress its holding.

ANALYSIS

Through general principles of statutory construction, accom-
panied by brief secondary references to legislative history and
legislative intent, judicial history, and public policy, the majority
of the Supreme Court in Radzanower concluded that the "narrowly
drawn, specific venue provisions of the National Bank Act must
prevail over the broader, more generally applicable venue provi-
sion of the Securities Exchange Act."61 Rather than first empha-
sizing the primary importance of legislative intent, the Radzanower
Court introduced the primary basis for its decision-statutory con-
struction. 62 By looking at effect rather than scope, the Court

Act which first come into being in 1864.
Id. at 854.

54. Id.
55. Id.
56. Id. Recognizing the Bruns interpretation, the Ronson court aligned

itself with Levin, stating:
The absence of such an exception in the venue section speaks force-
fully for the proposition that the banks also were to be affected by
its more expansive sweep.

Id. See note 44 supra.
57. 483 F.2d at 854. In contrast, the National Bank Act allows litiga-

tion in state as well as federal courts. See note 89 and accompanying text
infra.

58. 371 U.S. 555 (1963).
59. 372 U.S. 591 (1963). As both Langdeau and Michigan Nat'l Bank

dealt with conflicts between state (rather than federal) venue acts and the
National Bank Act, the Ronson court distinguished them. 483 F.2d at 854.

60. 483 F.2d at 855, citing ALI, STUDY OF THE JURISDICTION BETWEEN
STATE AND FEDERAL COURTS (1969) and Comment, 34 GEO. WASH. L. REV.
765 (1966).

61. 96 S. Ct. at 1995.
62. Id. at 1992-93. Regarding the weight to be given to principles of

statutory construction, see Note, 55 COLUM. L. REV. 1039 (1955), where the

[Vol. 10
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labeled section 94 as narrow, precise, and specific and section 27 as
broad and general.63 This description triggered the maxim:
"Where there is no clear intention otherwise, a specific statute
will not be controlled or nullified by a general one, regardless of
the priority of enactment.

'0 4

Through this "basic principle of statutory construction," the
Supreme Court addressed itself to the secondary, deemphasized
issue of "clear intention." 65 However, the Court limited legisla-
tive intent basically to that of intent to repeal section 94.66 To
dispose of the more general concept of intent (that of purpose of
the respective acts), the majority opinion moved to a public policy
line of reasoning. Recognizing that this is a "day of easy and rapid
transportation," the Court attempted to allay fears of investing vic-
tims who wish to sue national banks.( 7 The Court posed that "[I]n

author stated:
In fact the courts have not given this maxim [implication by repeal
is not favored] excessive weight. The maxim is rather used to
avoid repeal which is deemed undesirable for extrinsic policy
reasons .... [T]he presumption against implied repeals means
only that the court in equipoise will decide against repeal.

Id. at 1040.
63. 96 S. Ct. at 1993. The Court also relied upon Fourco Glass Co. v.

Transmirra Products Corp., 353 U.S. 222 (1957), which found a venue pro-
vision for patent infringement controlling over a corporation venue statute.
Id. In Fourco, the court found the provision controlling the type of litiga-
tion (as does § 27) "specific" while it labelled the statute governing the
type of litigant (which § 94 governs) as "general." 353 U.S. at 228-29.
The venue provision involved in Fourco, 28 U.S.C. 1400 (1970), was a special
venue statute applicable, specifically, to all defendants in a particular type
of action. Id. at 228.

64. 96 S. Ct. at 1993, quoting Morton v. Mancari, 417 U.S. 535, 550-51
(1974).

65. 96 S. Ct. at 1993. The Court stated "the intention of the legisla-
ture to repeal must be clear and manifest," quoting Posadas v. National City
Bank, 296 U.S. 497, 503 (1936). See note 42 supra.

66. 96 S. Ct. at 1993. The Supreme Court concluded that:
The issue thus boils down to whether a "clear intention other-

wise" can be discovered-whether, in short, it can be fairly con-
cluded that the venue provision of the Securities Exchange Act
operated as a pro tanto repeal of § 94.

Id.
67. Id. at 1994. However, the advances in transportation and com-

munication noted by the majority opinion also support the conclusion that
banks can easily defend litigation in distant jurisdictions with the aid of
jets, photocopying, telecommunications, and the like. See note 101 and
accompanying text infra.

For discussion of this public policy argument which vitiates the pur-
pose and utility of § 94, see Comment, Restricted Venue in Suits against
National Banks: A Procedural Anachronism, 15 WM. & MARY L. REV. 179
(1973); Comment, 34 GEo. WASH. L. REv. 765 (1966). See also Bruns,
Nordeman & Co. v. American Nat'l Bank & Trust Co., 394 F.2d 300 (2d Cir.),
cert. denied, 393 U.S. 855 (1968); Note, 52 TEx. L. REv. 124 (1973).
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any event, policy arguments such as this are more appropriately
addressed to Congress than to. this Court."6 8

Returning to its commodious maxims of statutory construction
and repeal by implication, the majority opinion pointed out that
implied repeal is unnecessary since the two venue provisions are

not incapable of coexistence. 69 Furthermore, the Court found the

specific exemption of national banks from certain provisions of the
securities law as proof that Congress intended to deal with banks
in separate legislation, such as the National Bank Act.7 0 Nor did
the Court find an intent to repeal on the part of Congress in the

legislative history of the Securities Exchange Act. 71

In a lengthy dissenting opinion, Mr. Justice Stevens presented

a well-reasoned argument favoring the application of section 27 of
the 1934 Act to a securities action against a national bank.7 2 Con-
siderations of statutory construction, legislative history and intent,
judicial precedent, and public policy, which concerned the major-
ity of the Court, equally supported a contrary conclusion.73  The

mechanical application7 4 of the maxim of statutory construction,
"[w]here there is no clear intention otherwise, a specific statute
will not be controlled or nullified by a general one, regardless of
the priority of enactment, ' 75 provides no instant answer. In fact,

the preliminary determination of which statute is general and

68. 96 S. Ct. at 1994 n. 12.
69. Id. at 1994. Accord, General Electric Credit Corp. v. James Tal-

cott, Inc., 271 F. Supp. 699 (S.D.N.Y. 1966). See notes 20-32 and accom-
panying text supra.

Contra, Levin v. Great Western Sugar Co., 274 F. Supp. 974 (D.N.J.
1967), aff'd, 406 F.2d 1112 (3d Cir.), cert. denied, 396 U.S. 848 (1969). See
notes 40-44 and accompanying text supra.

70. 96 S. Ct. at 1995. The majority opinion reasoned that
[T]he exemption of national banks from important provisions of
the securities laws suggest, if anything, that Congress was reaf-
firming its view that national banks should be regulated separately
by specific legislation applying only to them.

Id.
71. Id.
72. Id.
73. Courts have found venue under § 27 through such reasoning.

Carpenter v. Hall, 352 F. Supp. 806 (S.D. Tex. 1972); Levin v. Great West-
ern Sugar Co., 274 F. Supp. 974 (D.N.J. 1967), aff'd 406 F.2d 1112 (3d Cir.),
cert. denied, 396 U.S. 848 (1969); Ronson Corp. v. Liquifin Aktiengesell-
schaft, 483 F.2d 852 (3d Cir. 1973).

74. See Bruns, Nordeman & Co. v. American Nat'l Bank & Trust Co.,
394 F.2d 300 (2d Cir.), cert. denied, 393 U.S. 855 (1968) where the court
rejected as mechanical the application of the special-general characteriza-
tion. Id. at 303. See note 39 and accompanying text supra.

75. 96 S. Ct. at 1993, quoting Morton v. Mancari, 417 U.S. 535, 550-51
(1974).

[Vol. 10
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which statute is specific is difficult.7 6  Both statutes are specific
for one kind of litigant (national banks) and for one kind of liti-
gation (cases arising under the Securities Exchange Act).7 Thus,
either statute creates an exception from the somewhat more gen-
eral provisions of the other.7 As a result, the rule that the specific
statute prevails over the general can equally be applied against
section 94 of the National Bank Act.7 9

Furthermore, Mr. Justice Stevens noted that if statutory con-
struction were the sole guide, the rule that the more recent of
two conflicting statutes shall prevail would force a conclusion
that section 27 is controlling over section 94.s0 However, legis-
lative intent is of special importance,"' and statutory construction
is an unreliable guide for ascertaining such intent.8 2

As a remedial statute, the 1934 Act must be literally inter-
preted to achieve its intended goals as expressed by Congress.83

76. In General Electric Credit Corp. v. James Talcott, Inc., 271 F. Supp.
699 (S.D.N.Y. 1966), the district court explained that "definitions of what
are special or general venue statutes can be misleading." Id. at 708. In
addition, Note, 55 COLUM. L. REv. 1039 (1953) pointed out the uncertain
nature of this distinction:

Another maxim of wide currency states that regardless of the
sequence of enactment, the specific will prevail over the general
statute.... But very often each statute will provide specifically
for different factors. In such case, which is specific vis-&-vis the
other depends on which factor is being considered; here specificity
provides no answer.

Id. at 1043, 1045.
The Court in Radzanower considered the effect of the venue provisions

rather than the scope of the respective statutes in determining the "special-
general" distinction. 96 S. Ct. at 1991. Arguably, however, the fact that
§ 94 restricts venue to one district (a narrow effect), does not mean the
National Bank Act is a specific, more narrowly drawn statute. On the
contrary, it encompasses all national banks. Furthermore, the liberal effect
of applying § 27 (venue may be granted in several districts) does not
dissipate the fact that the Securities Exchange Act includes only a limited
realm of activity, that of securities. See General Electric Credit Corp. v.
James Talcott, Inc., 271 F. Supp. 699 (S.D.N.Y. 1966):

It should of course be pointed out that a general venue statute
may extend pre-existing venue. Furthermore, as will be pointed
out herein, a special venue statute may be general in its application
and a general venue statute may have limited application.

Id. at 704 n. 6.
77. 96 S. Ct. at 1996.
78. Id.
79. Id.
80. Id. Mr. Justice Stevens cited T. SEDGWICK, INTERPRETATION AND

CONSTRUCTION OF STATUTORY AND CONSTITUTIONAL LAW 104 (2d ed. 1874).
Id. at 1996 n.3.

81. 96 S. Ct. at 1996.
82. Id. at 1999.
83. Broad application of § 27 is necessary to enable investors to
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The legislature, in enacting section 27, sought to enable aggrieved
persons to enforce their rights created by the Act, with minimum
expense to discourage such action.84 Legislative intent is further
expressed by the implied inclusion of banks in the scope of the
securities venue provision."5 The express exemption of national
banks from certain provisions of the Securities Act negatives an
implied exemption from the venue provision." Such intent is evi-
dence that Congress gave banks special consideration in drafting
the 1934 Act.87  It is unlikely that, in the course of such consid-
eration, Congress intended to exclude national banks from the
Act's venue section while at the same time include them in the
liability provisions.88

enforce the provisions of the Exchange Act. Such reasoning is linked to
the requirement that "repeal is to be regarded as implied only if neces-
sary to make the Securities Exchange Act work .... " Silver v. New York
Stock Exchange, 373 U.S. 341, 357 (1963).

84. The Second Circuit, in Bruns, Nordeman & Co. v. American Nat'l
Bank & Trust Co., 394 F.2d 300 (2d Cir.), cert. denied, 393 U.S. 855 (1968),
recognized that Congress intended § 27 to allow for the "probable multi-
defendant character of securities suits" and that a holding favoring § 94
would cause "heavy inconvenience for the plaintiff and a burden for the
federal courts," compared to a slight burden placed on national banks by §
27. Id. at 302. Mr. Justice Stevens pointed out the burden on the judiciary
which would result from the requirement of "multiple trials whenever
national banks participate in an allegedly unlawful securities offering."
96 S. Ct. at 1999.

85. The Ronson court, 483 F.2d 852 (3d Cir. 1973), concluded that the
congressional omission of reference to national banks in the venue section
spoke "forcefully for the proposition that the banks also were to be affected
by its more expansive sweep." Id. at 854. See note 34 supra.

An opposite conclusion from the same congressional exemption was
reached by the Radzanower court. 96 S. Ct. at 1995. Similarly, the Tal-
cott court stated:

Had it been the intention of Congress to exempt national banks
from the special venue provisions of the National Bank Act, it is
reasonable to assume that they would explicitly have so pro-
vided.

271 F. Supp. at 707. According to Note, 52 Tx. L. REv. 124, 129 n. 25 (1973),
this reasoning seems flawed:

To exempt national banks from the venue provision of the Bank
Act is to include them within the provision of the Exchange Act,
and the express congressional provisions relied upon exempted
banks from the operation of the Exchange Act; Congress did not
expressly provide for inclusions, since these were taken care of by
the general legislation.
86. Mr. Justice Stevens stated: "[I]t is clear that Congress intended

national banks to be covered by some sections of the Securities Act, but not
others . . . ." 96 S. Ct. at 1995. See notes 25 and 44 supra.

87. See Ronson Corp. v. Liquifin Aktiengesellschaft, 483 F.2d 852, 854
(3d Cir. 1973). See also Note, 52 TEx. L. REv. 124, 126 n. 12 (1973), which
explained that the omission of specific reference to the venue of Exchange
Act actions against national banks should be considered in light of the
necessarily general nature of the legislation.

88. 96 S. Ct. at 1999. Mr. Justice Stevens explained:
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In addition Congress expressed its intent to make the Exchange
Act's venue provision exclusive and complete by extending juris-
diction only to federal courts, while the National Bank Act grants
jurisdiction to both state and federal courts.8 9 The latter statute's
provision for suit in two different courts also gave rise to Con-
gress' assumption that national banks would not be subject to suit
in state courts unless expressly authorized by Congress.9 0 The
permissive language of the statute indicated the congressional role
of granting consent.9 1

In view of this legislative history, the reasonings for the man-
datory construction of section 94 by the Court in Mercantile Na-
tional Bank v. Langdeau,92 applies only to the authorization of suit
in state courts. According to Mr. Justice Stevens in his Radza-
nower dissent, Congress, in 1934, had no reason to assume that its
venue provision would not apply to national banks.93 Thus, the

I could understand a legislative decision to exempt banks entirely
from the coverage of the new law on the theory that an interest
in the solvency of national banks entitled them to special immunity,
but it seems wholly unrealistic to assume that Congress would
treat banks like all other defendants for liability purposes and yet
treat them differently for venue purposes.

Id.
89. Ronson Corp. v. Liquifin Aktiengesellschaft, 483 F.2d 852, 854 (3d

Cir. 1973), quoting ALI STUDY OF THE JURISDICTION BETWEEN STATE AND
FEDERAL CouRTs 412-13 (1969), which recommends that the limited forum
provision of the National Bank Act be repealed. See Note, 52 Tax. L. REv.
124, 129 n. 26 (1973).

90. 96 S. Ct. at 1996, citing Charlotte Nat'l Bank v. Morgan, 132 U.S.
141, 144 (1889); First Nat'l Bank v. Union Trust Co., 244 U.S. 416, 428
(1917). Section 94 is derived from the federal venue provision enacted in
1863. Act of Feb. 25, 1863, ch. 58, § 59, 12 Stat. 681, and the subsequent
amendment in 1864, Act of June 3, 1864, ch. 106, § 57, 13 Stat. 116-17
(authorizing suits in state courts).

91. 96 S. Ct. at 1996.
92. 371 U.S. 555 (1963). This case involved an action brought against

national banks which allegedly conspired to defraud the plaintiff insurance
company. The Court held that the application of § 94 was mandatory, to
the exclusion of the state insurance code venue provision. The Court in
Langdeau explained that national banks "are not to be interfered with by
state legislative or judicial action, except so far as the lawmaking power
of the Government may permit." Id. at 559, quoting Van Reed v. People's
Nat'l Bank, 198 U.S. 554, 557 (1905).

The Ronson court distinguished Langdeau by pointing out that the
interpretation of § 94 as mandatory applied only to conflicts between § 94
and state venue statutes. 483 F.2d at 854-55. See also 96 S. Ct. at 1996-97.

93. 96 S. Ct. at 1997. Mr. Justice Stevens explained:
Langdeau would not be decided until almost 30 years later, the
language in the venue provision of the Civil War banking legisla-
tion was permissive, and there was no recognized policy reason
supporting an exceptional venue privilege for national banks in
federal litigation. Id.
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plain language of the 1934 Act overrides the unnecessary conflict
created by an erroneous extension of the Langdeau mandatory
construction of section 94 to federal litigation.9 4

Moreover, in 1934, since there was no construction of the 1864
venue provision as a mandatory, hard and fast rule, the expression
of unambiguous intent to change a well established and clearly
defined rule of law was not required.9 5 However, even if Con-
gress inadvertently overlooked the 1864 statute in 1934, the issue
distills to two choices: whether it is more realistic to imply an
exemption of national banks by Congress from the 1934 Act or to
conclude that if Congress had thought of the 1864 immunity of
national banks, it would still have enacted the Exchange Act's

94. Id. at 1997-98. See also Id. at 1998 n.10, citing Bruns, Nordeman
& Co. v. American Nat'l Bank & Trust Co., 394 F.2d 300 (2d Cir.), cert.
denied, 393 U.S. 855 (1968), which reached the same result as the Supreme
Court in Radzanower. The Bruns court felt bound by the earlier Second
Circuit decision in Leonardi v. Chase Nat'l Bank, 81 F.2d 19 (2d Cir.), cert.
denied, 298 U.S. 677 (1936) which, according to the Bruns court, gave "a
construction to the clause of § 94 dealing with the venue of suits in a
federal court quite as Draconian as the Supreme Court has done with
respect to the state court clause." 394 F.2d at 303. However, the Leonardi
court made no analysis of whether the clause should be given a mandatory
or permissive construction. See 96 S. Ct. at 1998 n.10.

Aside from Leonardi, the Bruns court recognized the application of the
mandatory construction given by the Langdeau court only to suits in state
courts. 394 F.2d at 303. The portion of § 94 added in 1864 permitted suits
to be brought in state courts. Act of June 3, 1864, ch. 106, § 57, 13 Stat. 116.
The mandatory construction does not apply to the provision derived from
§ 59 of the 1863 Act, Act of Feb. 25, 1863, ch. 58, § 59, 12 Stat. 681, providing
that suits "may be had in any circuit, district, or territorial court of the
United States held within the district in which such association may be
established." 394 F.2d at 303.

95. 96 S. Ct. at 1998. On the other hand, the majority in Radzanower
stated that there was no evidence in the legislative history of the Securities
Exchange Act to show requisite "clear and manifest" intent on the part
of Congress to repeal § 94. Id. at 1995, citing U.S. v. Borden Co., 308 U.S.
188, 198 (1939), quoting Red Rock v. Henry, 106 U.S. 596, 602 (1882). To
counter this apparent lack of evidence, Mr. Justice Stevens limited the
need for express intent to repeal to situations involving a well recognized
and well established rule of law. Mr. Justice Stevens argued:

But it is unrealistic to expect the legislature to consider and ex-
pressly mention the impact of a new statute on every old rule
that it may modify, particularly if the old rule is not only unim-
portant but not even clearly stated at the time the new statute is
enacted. In such a setting the new statute should be interpreted
in the light of its own history with the expectation that a certain
amount of ancient underbrush will inevitably be cut away. Only to
the extent that the old roots retain sufficient vitality to support
some desirable and discernable purpose at- the time of the later
enactment is there any real justification for avoiding an implied
repeal.

Id. at 1998 n.13.
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venue section as it did. 6 The latter choice seems more reason-
able.

9 T

In addition to consideration of legislative history, public policy
arguments not only support the conclusion that section 27 is pre-
vailing in a securities action against a national bank,98 but also
make such a result more desirable.99 A comparison of the con-
gressional intent of each act reveals the still viable unwaivable
goals of the Exchange Act in contrast to the anachronistic waivable
purposes of the National Bank Act venue provision. 100 Clearly,
in this "day of easy and rapid transportation," there is no reason
to insulate banks from transporting records (usually microfilmed)
to locations hours away.1' 1 In addition, since the McFadden Act 102

96. Id. at 1999.
97. Id. See also note 49 supra.
98. According to Note, 55 COLUM. L. Rzv. 1039 (1955), public policy

considerations are a more useful tool to the courts than principles of
statutory construction:

Accordingly, the better cases are sensitive to policy considera-
tions ....

[T]he courts cannot escape their function [to effect the
intent of the legislature]. Clarity would be more readily achieved
if they did not hide their decisions behind some dogmatic maxim;
open attention to policy considerations would facilitate the use of
repeal by implication as a highly constructive tool in creating a
harmonious statutory scheme.

Id. at 1046, 1053.
99. Numerous courts have recognized the harshness of § 94 and the

desirability of no longer limiting the venue in actions against national
banks to strict § 94 requirements. See, United States Nat'l Bank v. Hill,
434 F.2d 1019 (9th Cir. 1970); Klein v. Bower, 421 F.2d 338 (2d Cir. 1970);
Bruns, Nordeman & Co. v. American Nat'l Bank & Trust Co., 394 F.2d 300
(2d Cir.), cert. denied, 39 U.S. 855 (1968); Swiss Israel Trade Bank v.
Mobley, 319 F. Supp. 374 (S.D. Ga. 1970).

Joining the courts in a criticism of § 94 and a request for reform are
several commentators; see, e.g., Restricted Venue in Suits against National
Banks: A Procedural Anachronism, 15 WM. & MARY L. Ray. 179 (1973);
Comment, 34 GEo. WASH. L. Rav. 765 (1966); Note, 52 TEx. L. Ray. 124
(1973); ALI, STUDY OF THE JURISDICTION BETwEEN STATE AND FEDERAL COURTS
412-13 (1969) ("[t]here is no obvious reason why a national bank requires
a unique and restrictive venue rule, and cannot be treated as is any other
corporation for purpose of venue.")

100. A waiver of rights secured by the Securities Act is forbidden,
while a national bank's venue immunity is clearly waivable. 96 S. Ct. at
1997, citing Wilko v. Swan, 346 U.S. 427, 431 (1953), and Charlotte Nat'l
Bank v. Morgan, 132 U.S. 141, 145 (1889).

101. See Lapinsohn v. Lewis Charles, Inc., 212 Pa. Super. 185, 240 A.2d
90, 94 (1968), where the court stated that the inconvenience and the inter-
ruptions of banking business in 1889 have today been mitigated by rapid
transportation and communication, mechanical and electronic accounting
systems, and photostatic and microfilming processes, and by the present pre-
trial, practice and liberalization of the rules respecting documentary evi-
dence. The Lapinsohn court concluded:
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was enacted, many national banks have literally hundreds of
branches transacting business miles away. 10 3  While progress in
communications and transportation is recognized as spreading
national banks' influence, the 19th Century concept of travel
maintains immunity for national banks from repurcussions of
their widespread activities.1 04

CONCLUSION

The majority opinion upheld the application of the anachro-
nistic venue provision of the National Bank Act in a securities
suit against a national bank, couching its decision in maxims of
statutory construction. By relegating the issue of public policy to
Congress and failing to discover sufficient congressional expres-
sions of intent in enacting the respective acts, the Supreme Court
endorsed the decisions reached by the majority of the lower courts.
The Radzanower Court refused to exercise the opportunity to
achieve a recognizedly desirable result through supportive and
sufficient reasoning.

There is now no doubt that the burden is placed on congres-
sional shoulders. Whether intended by Congress or not, section
94 will continue to provide a sanctuary for national banks from
securities actions, until legislative action decides its fate.

Constance J. Chatwood--'78

It is to be remembered that the original purpose of the venue re-
strictions was to limit suits where most of the records were kept
and business conducted. But, if a branch can be established to
conduct business, there is no logical reason to rigidly apply a
statute when doing so actually subverts its purpose.

240 A.2d at 95.
102. Act of Feb. 25, 1927, ch. 191, § 7, 44 Stat. 1228, as amended, 12

U.S.C. § 36 (1970).
103. Pragmatically and realistically speaking, banks are no longer

peculiarly local institutions. Cope v. Anderson, 331 U.S. 460, 467 (1947).
See Note, Venue Immunity under the National Banking Act, 48 TEMP. L. Q.
162, 178 (1974), where the author stated:

To retain an artificial presumption that these mammoth institu-
tions are "peculiarly local" or that with the advent of electronic
data processing and communications, it is burdensome to defend
a suit in a state where a bank is doing extensive business, is simply
ludicrous.

104. Progress and expansion of banking activities leads to the logical
conclusion set forth in Comment, 34 GEO. WASH. L. Rsv. 765, 773 (1966):

If the Comptroller of the Currency permits activities by national
banks outside the district of their establishment, it seems reason-
able that such national banks should be subject to suit wherever
such activities occur.
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