
FEDERAL COURTS-REMOVAL--WRIT OF MANDAMUS AUTHORIZED

TO REVIEW NON-STATUTORY REMAND ORDER-Thermtron Products,
Inc. v. Hermansdorfer, 423 U.S. 336 (1976).

INTRODUCTION

Thermtron Products, Inc. v. Hermansdorfer' presented the
United States Supreme Court with a question of the statutory in-
terpretation of the Federal Remand Statute. Since the enactment
of the predecessor 2 of 28 U.S.C. § 1447 (c) and (d),3 the United
States Supreme Court has consistently denied review, in any form,
to an order of a federal district court remanding a case to the state
court from which it was removed.4 While the statutes proscribed
direct appeal,5 the Court has found by implication that Congress
also intended that review be denied to indirect6 and collateral
appeals as well.7

The line of cases interpreting the statutes dealt with controver-
sies in which the remand order, although erroneous, was based upon
statutory grounds and the initial removal was proper.8 Thermtron

1. 423 U.S. 336 (1976).
2. Act of Mar. 3, 1887, ch. 373, § 2, 24 Stat. 553 [hereinafter cited

as Act of 1887] provides in relevant part:
Whenever any cause shall be removed from any State court into
any circuit court of the United States, and the circuit court shall
decide that the cause was improperly removed, and order the same
to be remanded to the State court from whence it came, such re-
mand shall be immediately carried into execution, and no appeal
or writ of error from the decision of the circuit court so remanding
such cause shall be allowed.

Id.
3. 28 U.S.C. § 1447(c) (1970) provides: "If at any time before final

judgment it appears that the case was removed improvidently and without
jurisdiction, the district court shall remand the case, and may order the
payment of just costs." Id.

28 U.S.C. § 1447(d) (1970) provides in relevant part: "An order
remanding a case to the State court from which it was removed is not
reviewable on appeal or otherwise. . . ." Id.

4. See generally Employers Reinsurance Corp. v. Bryant, 299 U.S. 374
(1936); In re Pennsylvania Co., 137 U.S. 451 (1890); Morey v. Lockhart,
123 U.S. 56 (1887). For further analysis see text accompanying notes 30-87
infra.

5. Act of 1887 § 2 proscribed review by appeal or writ of error. The
present statute prohibits review by "appeal or otherwise." 28 U.S.C. §
1447(d), supra note 3.

6. In re Pennsylvania Co., 137 U.S. 451, 454 (1890).
7. See text at notes 69-87 infra.
8. See, e.g., Employers Reinsurance Corp..v. Bryant, 299 U.S. 374,

378 (1936); In re Pennsylvania Co., 137 U.S. 451, 456-57 (1890).
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Products presented a suit in which the initial removal was proper,
but the order of remand was based upon non-statutory grounds.9

The Court interpreted the prohibition of review in section 1447(d)
to apply only to those cases remanded pursuant to the statutory
grounds in section 1447(c).1O The ground for remanding the suit
in Thermtron Products, a crowded court docket,1 ' was nonstatu-
tory and hence reviewable.12

FACTS AND HOLDING

In April 1973, an automobile negligence suit was filed in a
Kentucky state court by residents of that state against an Indiana
corporation, Thermtron Products, Inc. The defendant corporation
subsequently removed the action to the federal district court for
the Eastern District of Kentucky,1 3 pursuant to the removal stat-
utes, 28 U.S.C. §§ 144114 and 1446.15 During the course of dis-

9. Thermtron Products at 345. Section 1447 (c) provides for a remand
when the case was removed "improvidently and without jurisdiction" from
the state court to the federal court. The Court concluded that the order of
remand, based upon a crowded court docket, was a non-statutory ground.

10. Thermtron Products at 346.
11. Id. at 339. Respondent's memorandum opinion stated:
At the close of business on February 28, 1974 there were pending
on the dockets for which this Court has primary responsibility a
total of eighty (80) criminal actions and three hundred ninety four
(394) civil actions. These cases have been assigned various prior-
ities. The first priority is granted criminal actions. Social Security
and Black Lung cases have a priority second only to criminal cases
(citation omitted). A third priority is granted those actions in
which the United States is a party. The lowest priority, as a matter
of necessity is assigned private civil actions.
Consequently, the period between the filing of such actions and the
time in which they are assigned for trial must, regrettably, continu-
ally be extended.

Brief for petitioner at 42, Little v. Thermtron Prod., Inc., No. 74-1723 (E.D.
Ky., filed Mar. 22, 1974).

The respondent further noted a Department of Health, Education and
Welfare prediction of over 4000 Black Lung cases. Id. at 4a n.1.

12. Thermtron Products at 352-53.
13. Id. at 337-38.
14. 28 U.S.C. § 1441 (1970) provides:

(a) Except as otherwise expressly provided by Act of Con-
gress, any civil action brought in a State court of which the dis-
trict courts of the United States have original jurisdiction, may be
removed by the defendant or the defendants, to the District Court
of the United States for the district and division embracing the
place where such action is pending.

(b) Any civil action of which the district courts have original
jurisdiction founded on a claim or right arising under the Consti-
tution, treaties or laws of the United States shall be removable
without regard to the citizenship or residence of the parties. Any
other such action shall be removable only if none of the parties
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covery, the district court judge [hereinafter referred to as the
respondent] determined with reference to his court calendar that
the case would be assigned a low priority number and thus would
not come to trial for an extended period of time.' He further
found that a trial in the state court could be obtained at a consider-
ably earlier date.17 Accordingly, respondent remanded the action
to the state court. In his order of remand, the respondent acknowl-

in interest properly joined and served as defendants is a citizen of
the State in which such action is brought.

(c) Whenever a separate and independent claim or cause of
action, which would be removable if sued upon alone, is joined
with one or more otherwise non-removable claims or causes of ac-
tion, the entire case may be removed and the district court may
determine all issues therein, or, in its discretion, may remand all
matters not otherwise within its original jurisdiction.
15. 28 U.S.C. § 1446 (1970) provides:

(a) A defendant or defendants desiring to remove any civil ac-
tion or criminal prosecution from a State court shall file in the dis-
trict court of the United States for the district and division within
which such action is pending a verified petition containing a short
and plain statement of the facts which entitle him or them to re-
moval together with a copy of all process, pleadings and orders ser-
ved upon him or them in such action.

(b) The petition for removal of a civil action or proceeding
shall be filed within thirty days after the receipt by the defendant,
through service or otherwise, of a copy of the initial pleading set-
ting forth the claim for relief upon which such action or proceeding
is based, or within thirty days after the service of summons upon
the defendant if such initial pleading has then been filed in court
and is not required to be served on the defendant, whichever period
is shorter.

If the case stated by the initial pleading is not removable, a
petition for removal may be filed within thirty days after receipt
by the defendant, through service or otherwise, of a copy of an
amended pleading, motion, order or other paper from which it may
first be ascertained that the case is one which is or has become
removable.

(c) The petition for removal of a criminal prosecution may be
filed at any time before trial.

(d) Each petition for removal of a civil action or proceeding,
except a petition in behalf of the United States, shall be accom-
panied by a bond with good and sufficient surety conditioned that
the defendant or defendants will pay all costs and disbursements
incurred by reason of the removal proceedings should it be deter-
mined that the case was not removable or was improperly re-
moved.

(e) Promptly after the filing of such petition and bond the de-
fendant or defendants shall give written notice thereof to all ad-
verse parties and shall file a copy of the petition with the clerk
of such State court, which shall effect the removal and the State
court shall proceed no further unless and until the case is reman-
ded.

(f) If the defendant or defendants are in actual custody on pro-
cess issued by the State court, the district court shall issue its writ
of habeas corpus, and the marshal shall there-upon take such de-
fendant or defendants into his custody and deliver a copy of the
writ to the clerk of such State court.
16. See note 11 supra.
17. Id. at 339.
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edged the petitioner's right to removal.' However, when he bal-
anced that right against the rights of the plaintiff to a speedy trial
and to a choice of forums, the respondent found the plaintiff's rights
"severely impaired"'19 by the removal and the congested docket.20

By weighing the alternatives, he reasoned that the case should be
remanded to the state court.2 1

The petitioner sought appellate review of the remand order by
applying to the Sixth Circuit Court of Appeals for a writ of manda-
mus 22 directing the respondent to revoke the order of remand and

18. Thermtron Products at 343-44.
19. Little v. Thermtron Prod., Inc., No. 74-1723 (E.D. Ky., filed Mar.

22, 1974).
20. During oral argument before the United States Supreme Court, pe-

titioner stated that during 1973 fourteen cases had been removed from the
local Kentucky state court to the respondent's court. In each case he or-
dered each defendant to show cause why the case should not be remanded
to the State court. Of those fourteen, twelve were remanded. Thermtron
Products at 341 n.4.

21. Thermtron Products at 340-41. The respondent interpreted the
removal statute as a preventive measure against local influence on the state
court level in diversity of citizenship actions. He found that Thermtron
Products, Inc., had not made an adequate demonstration of local influence.
In light of the impairment of the plaintiff's rights and the lack of local
influence, respondent remanded the case.

Local influence, as a basis for removal, was first allowed during the
Reconstruction Era in the Act of 1887. In a diversity of citizenship action,

[w]hen it shall be made to appear to said circuit court that from
prejudice or.local influence he will not be able to obtain justice
in such State court, or in any other State court to which the said
defendant may, under the laws of the state, have the right, on ac-
count of such prejudice or local influence, to remove said cause.

Act of lar. 3, 1887, ch. 373, § 2, 24 Stat. 553.
Prejudice as a basis for removal and remand was retained in subse-

quent statutes. Act of Aug. 13, 1888, ch. 866, § 2, 25 Stat. 434-35; Act of
Mar. 3, 1911, ch. 231, § 28, 36 Stat. 1094-95; 28 U.S.C. § 71 (1946) (revised
1948). However, the revisioner's notes in the 1970 edition state:

All the provisions with reference to removal of controversies be-
tween citizens of different States because of inability, from preju-
dice or local influence, to obtain justice, have been discarded. These
provisions, born of the bitter sectional feelings engendured by the
Civil War and Reconstruction period, have no place in the jurispru-
dence of a nation since united by three wars against foreign powers.
Indeed, the practice of removal for prejudice or local influence has
not been employed much in recent years.

28 U.S.C. § 1447 (1970 ed. revisioner's notes).
Despite the respondent's reference to prejudice in his order and the

lengthy argument devoted to the issue in the respondent's brief to the Su-
preme Court, brief for Respondent at 6-7, the Court did not discuss local
influence. Instead, the Court viewed the remand as based solely upon a
crowded court docket. Thermtron Products at 342-44.

22. Thermtron Products at 341. "A writ of mandamus is a common-
law writ used to coerce the performance of any and all official duties
where the official charged by law with the performance of such duty
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to hear the controversy. The requested relief was based upon the
lack of statutory grounds for the order.2 3 The court denied review

pursuant to section 1447(d), which proscribes appellate review of
the federal district court orders of remand to the state courts. 24

The United States Supreme Court reversed, holding that the pro-
hibition of appellate review in section 1447(d) applied only to those

cases remanded pursuant to the statutory grounds in section
1447(c).25 Hence, a remand order based upon a crowded court
calendar, 26 a non-statutory ground, 27 was reviewable. 2s The Court

further held that the extraordinary writ of mandamus was an

appropriate form of review of non-statutorily remanded cases.2 9

DEVELOPMENT OF THE RULE DENYING
APPELLATE REVIEW OF REMAND ORDERS

REVIEW BY MANDAMUS

Prior to 1875, an order of a federal district court remanding
a suit to the state court from which it was removed was not a final
order 30 which could be reviewed by writ of error. 3' The proper

refused or failed to perform the same. . . ." State ex rel. Buckwalter v.
Lakeland, 112 Fla. 200, -, 150 So. 508, 511 (1933). See also United States
v. Boutwell, 84 U.S. (17 Wall.) 604 (1873).

23. Thermtron Products at 341. The petitioner asserted "that the
action had been properly removed and that respondent had no authority or
discretion whatsoever to remand the case on the ground asserted by
him." Id.

24. Thermtron Products at 341-42. "An order remanding a case ...
is not reviewable on appeal or otherwise. . . ." 28 U.S.C. § 1447(d).

25. Thermtron Products at 352. Section 1447 (c) applies to a case that
"was removed improvidently and without jurisdiction ..

26. See note 11 supra.
27. See 28 U.S.C. § 1447(c), providing a single basis for remand; that

is, the case had been removed "improvidently and without jurisdiction."
28. Thermtron Products at 344.
29. Id. at 352-53.
30. Chicago & Alton R.R. Co. v. Wiswall, 90 U.S. (23 Wall.) 507, 508

(1875).
31. Id. at 508. Writ of Error:
A writ issued from a court of appellate jurisdiction, directed to the
judge of a court of record, requiring them to remit to the appellate
court the record of an action before them, in which a final judg-
ment has been entered, in order that examination may be made
of certain errors alleged to have been committed, and that the
judgment may be reversed, corrected, or affirmed, as the case
may require.

BLACK'S LAW DICTIONARY 1785 (4th rev. ea. 1968). The writ of error, except
to state courts of last resort, was abolished in 1928. Act of Jan. 31, 1928,
ch. 14, § 1, 45 Stat. 54.

One of the most common forms of review in modern practice is by ap-
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form of review for such an interlocutory order was a petition for
a writ of mandamus.

32

By the Act of March 3, 1875, 3 3 Congress authorized orders of
remand and specified two grounds for such orders. The first

ground was when the suit did "not really and substantially involve

a dispute or controversy properly within the jurisdiction of said

circuit court [now district court].'34 The statute's second ground

for remand was when the parties were collusively or improperly

joined.35  If either condition existed, the case was to be remanded

to the state court.36 Contrary to judicial precedent 37 denying direct

review by writ of error of the interlocutory order of remand, the

statute expressly provided for direct appellate review. 38

The section of the Act of 1875 providing for appellate review

was expressly repealed in 1887.39 The Act of 1887, as in previous

peal. An appeal is defined as a "complaint to a superior court of an injus-
tice done or error committed by an inferior one, whose judgment or decision
the court above is called upon to correct or reverse." BLACK'S LAW Dic-
TIONARY 124 (4th rev. ed. 1968). The distinguishing characteristic between
appeal and writ of error is that the former reviews the entire record for
errors of fact and law, while the latter reviews only for errors of law. In re
Neagle, 135 U.S. 1, 42 (1889); Buessel v. United States, 258 F. 811, 814 (2d
Cir. 1919); Whidden v. Abbott, - Fla. -, 160 So. 475, 476 (1935).

32. Chicago & Alton R.R. Co. v. Wiswall, 90 U.S. (23 Wall.) 507, 508
(1875). Here, a writ of error was dismissed for lack of a final judgment
in a remand order. The Court held that the proper review should have
been by mandamus. Id.

33. The Act of Mar. 3, 1875, ch. 137, § 5, 18 Stat. 472 in relevant part
provided:

That if, in any suit commenced in a circuit court [now district
court] or removed from a State court to a circuit court of the
United States, it shall appear to the satisfaction of said circuit court,
at any time after such suit has been brought or removed thereto,
that such suit does not really and substantially involve a dispute
or controversy properly within the jurisdiction of said circuit court,
or that the parties to said suit have been improperly or collusively
made or joined, either as plaintiffs or defendants, for the purpose
of creating a case cognizable or removable under this act, the said
circuit court shall proceed no further therein, but shall dismiss the
suit or remand it to the court from which it was removed as justice
may require, and shall make such order as to costs as shall be just;
but the order of said circuit court dismissing or remanding said
cause to the State court shall be reviewable by the Supreme Court
on writ of error or appeal, as the case may be.

Id.
34. Id.
35. Id.
36. Id.
37. Chicago & Alton R.R. Co. v. Wiswall, 90 U.S. (23 Wall.) 507, 508

(1875).
38. Act of Mar. 3, 1875, ch. 137, § 5, 18 Stat. 472 provides in relevant

part that "the order of said circuit court dismissing or remanding said
cause to the State court shall be reviewable by the Supreme Court on writ
of error or appeal, as the case may be." Id.

39. Act of Mar. 3, 1887, ch. 373, § 6, 24 Stat. 553.
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acts, provided similar grounds for remand 40 and additionally re-
quired a remand if the district court determined that the case had
been "improperly removed."' 4 1 However, unlike the Act of 1875,
the subsequent act provided that "such orders of remand shall be
immediately carried into execution, and no appeal or writ of error
from the decision of the circuit court [district court] so remanding
such cause shall be allowed. 42

Shortly after the enactment of the 1887 statute, the Supreme
Court ruled that it did not have jurisdiction to hear an appeal of
a remand order of the federal district court.43  It referred to the
proscription of review contained in the statute and concluded that
"[i]t is difficult to see what more could be done to make the
action of the Circuit Court [district court] final, and not the sub-
ject of review by this court. '44

In 1890, the Court was presented with an opportunity to apply
the prohibition of review to a petition for mandamus in In re
Pennsylvania Co.45  While noting the loss of the right to other
forms of review, the Court reasoned that "[t] he abrogation of the
writ of error and appeal would have had little effect in putting an
end to the question of removal, if the writ of mandamus could still
have been sued out in this Court."'4 6 Therefore, the Court held that
although the writ of mandamus was not specifically mentioned, the
phrase "'such remand shall be immediately carried into execution,'
. . . is strongly indicative of an intent to suppress further prolonga-
tion of the controversy by whatever process. '47 The Court, find-

40. Id. at § 5. That section referred only to the portion of the Act
of 1875 relating to appellate review of remand orders. The Act of 1887
does not expressly provide for remand for collusive joinder of parties or
lack of jurisdiction. It was not meant to repeal the grounds for remand
in the Act of 1875. Later statutes continued to specify the two grounds.
See Act of Mar. 3, 1911, ch. 231, § 28, 36 Stat. 1094-98; Morey v. Lockhart,
123 U.S. 56 (1887).

41. Act of Mar. 3, 1887, ch. 373, § 2, 24 Stat. 553. The act also pro-
vided for removal based upon prejudice or local influence, and a remand
for a lack of showing of prejudice. See note 21 supra.

42. See Act of Mar. 3, 1887, ch. 373, § 2, 24 Stat. 553.
43. Morey v. Lockhart, 123 U.S. 56, 58 (1887) was a petition for review

by appeal of a remand order upon a lack of showing of prejudice in the
local courts. The petitioner argued that since the prohibition of review was
directly after the section providing for remand for lack of local influence,
the prohibition applied only to remand orders based upon prejudice. The
Court disagreed and held that the prohibition of review applied to all orders
of remand. See also In re Sherman, 124 U.S. 364, 369 (1888); In re Coe,
49 F. 481, 482 (1st Cir. 1892).

44. Morey v. Lockhart, 123 U.S. 56, 57 (1887).
45. 137 U.S. 451 (1890).
46. Id. at 454.
47. Id.
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ing congressional intent to make remand orders final and con-
clusive,48 denied review by a petition for mandamus. 49

The Act of March 3, 1911, made several changes5 in the form
of the remand statute which proved to be of great significance in
later cases, including Thermtron Products. The formulation of the
Act of 1911 provided one section with the traditional grounds for
remand. 51 Unlike the previous statutes, it provided a separate
section for the prohibition of review of "improperly removed" cases
that had been remanded to the state court.52

The change in the statute from one section containing both the
grounds for remand and the prohibition of review" to two
sections,5 4 raised an argument decided in Employers Reinsurance
Corp. v. Bryant. 5 The premise of the argument was that, unlike
the single section in the Act of 1887, section 71, but not section
80, contained the prohibition of review for orders of remand.56

Therefore, the proscription applied only to those cases remanded

48. Id.
49. Id.
50. Judicial Act of 1911 (Judicial Code), ch. 231, §§ 28, 37, 36 Stat.

1094, 1098, codified at 28 U.S.C. §§ 71, 80 (1946) (current version, 28 U.S.C.
§ 1447(c), (d) (1970)). Section 28 in relevant part provided,

Whenever any cause shall be removed from any State court into
any district court of the United States, and the district court shall
decide that the cause was improperly removed, and order the same
to be remanded to the State court from whence it came, such re-
mand shall be immediately carried into execution, and no appeal
or writ of error from the decision of the district court so remanding
such cause shall be allowed....
Section 37 in relevant part provided:

If in any suit commenced in a district court, or removed from
a State court to a district court of the United States, it shall appear
to the satisfaction of the said district court, at any time after such
suit has been brought or removed thereto, that such suit does not
really and substantially involve a dispute or controversy properly
within the jurisdiction of said district court, or that the parties to
said suit have been improperly or collusively made or joined, either
as plaintiffs or defendants, for the purpose of creating a case cog-
nizable or removable under this chapter, the said district court shall
proceed no further therein, but shall dismiss the suit or remand
it to the court from which it was removed, as justice may require.

51. See Judicial Code, supra note 50, § 37, 28 U.S.C. § 80 (1946). The
grounds for remand are lack of jurisdiction and improper or collusive join-
der of parties.

52. See Judicial Code, supra note 50, § 28, 28 U.S.C. § 71 (1946).
53. See Act of Mar. 3, 1887, ch. 373, § 2, 24 Stat. 553.
54. See Judicial Code, note 50 supra.
55. 299 U.S. 374, 378-82 (1936). See also Kloeb v. Armour & Co., 311

U.S. 199 (1940).
56. Section 71 provided that an "improperly removed" case was to be

remanded and such remand was to be executed immediately without
review.

[Vol. 10
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pursuant to the grounds for remand in section 71, "improperly re-
moved," and not to cases remanded pursuant to the traditional
grounds contained in section 80.57 Since Employers Reinsurance
was remanded for lack of jurisdiction pursuant to section 80, the
prohibition of review in section 71 arguably did not apply.5s The
Court rejected the distinction and held that sections 71 and 80 were
to be read and construed in pari materia, rather than as distinct
enactments.5 9 Accordingly, the prohibition of review contained
in section 71 was applicable to orders remanded pursuant to section
80. 10 In so holding, the Supreme Court reaffirmed the precedent
of In re Pennsylvania Co., that an order of remand was not review-
able by mandamus or otherwise."'

The 1948 revision to the remand statute62 was silent as to the
issue of review.6 3 However, the 1949 revision6 4 reenacted the pro-
hibition of review. As in the Judicial Code of 1911,65 there were
changes in structure and symantics. Section 1447(c) provided the
simplified grounds of improvident and nonjurisdictional removal to
remand a case.66 Unlike its predecessors, section 1447(d) merely
provided that "[a]n order remanding a case ... is not reviewable
S. .7 without a reference to improperly removed cases.68

REVIEW BY COLLATERAL MEANS

Since the direct forms of review of a remand order had been
expressly prohibited by statute69 and impliedly denied by case

57. Id.
58. Employers Reinsurance Corp. v. Bryant, 299 U.S. 374, 380 (1936).
59. Id. at 380-81.
60. Id.
61. Id. at 379-80.
62. 28 U.S.C. § 1447(e) (1948) (amended 1949) provided in relevant

part:
[I]f at any time before final judgment it appears that the

case was removed improvidently and without jurisdiction, the dis-
trict court shall remand the case.
63. Id.
64. Act of May 24, 1949, ch. 139, § 84, 63 Stat. 102 (current version

at 28 U.S.C. § 1447(c), (d) (1970)). Subsection (e) was redesignated (c),
and subsection (d), containing the following language, was added: "An
order remanding a case to the State court from which it was removed is
not reviewable on appeal or otherwise."

65. See note 50 supra.
66. See note 3 supra.
67. Id.
68. Id. Section 71 contained the prohibition of review for cases that

were improperly removed. The 1949 statute is more specific by stating
that an order of remand is not reviewable.

69. See 28 U.S.C. § 1447(d) (1970).
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law,70 numerous petitioners sought review by collateral means.
For example, the Court declined to review the jurisdiction of a state
court's final judgment upon an action remanded from federal
court.71 The Court noted that if the motion to remand had been
denied and the federal district court went to final judgment, the
denial of the remand would be reviewable. 72  Also, if the state
court denied the motion to remove, the retention of the case could
be reviewed upon final judgment.73 However, if the district court
remands the case to the state court and it proceeds to final judg-
ment, the review of the state court's jurisdiction would be a collat-
eral review of the remand. 74 The Court held that since Congress
intended that there be "no appeal or writ of error from the deci-
sion of the Circuit Court remanding such cause, '75 collateral re-
view was also intended to be denied. 76

In addition, the Supreme Court would not review a denial of
an injunction to restrain enforcement of the state judgment in a
remanded case.77 To grant the injunction, the Court would have
been required to judge the propriety of the remand order, and the
statute and case law prohibited such review.78 Along a similar
approach, the Supreme Court would not issue an injunction to en-
join a state court from proceeding on a remanded case.79

In a case where the district court dismissed the suit as to one
of the defendants, thereby ending the diversity of jurisdiction, the
case was accordingly remanded for lack of jurisdiction." The

70. See generally Employers Reinsurance Corp. v. Bryant, 299 U.S.
374 (1936); In re Pennsylvania Co., 137 U.S. 451 (1890); and Morey v.
Lockhart, 123 U.S. 56 (1887).

71. Missouri Pac. Ry. Co. v. Fitzgerald, 160 U.S. 556, 582 (1896). See
also Yankaus v. Feltenstein, 244 U.S. 127, 133 (1917); McLaughlin Bros. v.
Hallowell, 228 U.S. 278, 286 (1913); Telluride Power Transmission Co. v.
Rio Grande W. Ry. Co., 187 U.S. 569, 585 (1903); Whitcomb v. Smithson, 175
U.S. 635, 637 (1900); Nelson v. Moloney, 174 U.S. 164, 168 (1899).

72. Missouri Pac. Ry. Co. v. Fitzgerald, 160 U.S. 556, 582 (1896).
73. Id. See also Stone v. South Carolina, 117 U.S. 430, 432 (1886).
74. Missouri Pac. Ry. Co. v. Fitzgerald, 160 U.S. 556, 582 (1896).
75. Id.
76. Id. at 583.
77. Moffett v. Robbins, 14 F. Supp. 602, 605 (D.C. Kan. 1935), aff'd,

81 F.2d 431, 435 (10th Cir. 1936), cert. denied, 298 U.S. 675 (1936).
78. 14 F. Supp. at 605.
79. Pacific Livestock Co. v. Lewis, 241 U.S. 440, 447 (1916). See also

National Farmer's Bank v. Moulton, 32 F.2d 78 (8th Cir. 1929); Wabash Ry.
Co. v. Lindley, 29 F.2d 829, 831 (8th Cir. 1928); Hammond Hotel & Improve-
ment Co. v. Finlayson, 6 F.2d 446, 447 (7th Cir. 1925).

80. Waco v. U.S. Fidelity & Guar. Co., 293 U.S. 140, 143-44 (1934). 28
U.S.C. § 1441 (b) (1970) provides that diversity jurisdiction in removal cases
requires only minimal diversity.
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Court would review the dismissal, yet even if there was a reversal,
the case would still remain in the state court by virtue of the
remand and its non-reviewability.8 '

The state courts have consistently followed the United States
Supreme Court and have also denied review to remand orders.
Some of the courts have made express reference to the statute pro-
hibiting review, 2 and others have followed the case law denying
review of that portion of the state court's final judgment that dealt
with the remand."'

Against this backdrop of denial of appellate review in any
form,8 4 the Court heard Thermtron Products. The previous cases

81. Waco v. U.S. Fidelity Guar. Co., 293 U.S. 140, 143-44 (1934).
82. Boatmen's Bank v. Fritzlen, 75 Kan. 479, 483-84, 89 P. 915, 917

(1907), aff'd, 212 U.S. 364 (1909); Smithson v. Chicago G.W. Ry. Co., 71
Minn. 216, 225, 73 N.W. 853, 854 (1898).

83. E.H. Emery & Co. v. Chicago B. & Q. Ry. Co., 186 Iowa 1156, 1169-
70, 170 N.W. 540, 545 (1919); McQuin v. Missouri Pac. Ry. Corp., 122 Neb.
423, 437, 240 N.W. 515, 522 (1932); Gerner v. Mosher, 58 Neb. 135, 141, 78
N.W. 384, 385 (1899); Fitzgerald v. Fitzgerald & Mallory Constr. Co., 44
Neb. 463, 495, 62 N.W. 899, 910 (1895).

84. Inconsistencies with the general rule prohibiting review in any
form have been observed in two areas.

1) The courts have consistently held that a federal district court could
not hear a motion to vacate or vacate its own order of remand. The courts
found that the district court had divested itself of jurisdiction and rein-
vested the state court. Ausbrooks v. Western Union Tel. Co., 282 F. 733,
734 (M.D. Tenn. 1921); Springer v. American Tobacco Co., 208 F. 199, 200-
01 (W.D. Ky. 1913); Leslie v. Floyd Gas Co., 11 F. Supp. 401, 402 (E.D.
Ky. 1935); Chisolm v. Propeller Towboat Co., - S.C. -, 38 S.E. 156, 157
(1901).

But Guasp v. Construction Supplies Co., 13 P.R.R. 272 (1924) revoked
the remand order shortly after it was made. See also Travelers' Protective
Ass'n v. Smith, 71 F.2d 511, 513 (4th Cir. 1934) and Bankers Sec. Corp. v.
Insurance Equities Corp., 85 F.2d 856, 858 (3rd Cir. 1936) which offered a
suggestion that the appellate court would not reverse the orders of remand
by the district court because the respective judges would update their re-
mand orders in compliance with the ruling. See text at notes 87-111.

2) The Court first held that it could not review orders of the circuit
court of appeals directing the district court to remand the case. German
Nat'l Bank v. Speckert, 181 U.S. 405, 408, 409 (1901). Later, the Court's
review by certiorari of such orders was unchallenged. Chicago B. & Q.
Ry. Co. v. Willard, 220 U.S. 413 (1911). Still later review of remand orders
was expressly allowed in Gay v. Ruff, 292 U.S. 25, 30, 31 (1934). Review
was based upon the All Writs Statute, 28 U.S.C. § 1651 (1970) which pro-
vides:

(a) The Supreme Court and all courts established by Act of Con-
gress may issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and principles
of law.

See also Employers Reinsurance Corp. v. Bryant, 299 U.S. 374, 379 n.9
(1936). Such review by certiorari was limite4 only to instances of the
circuit court of appeals remand orders and did not extend to district court
orders.
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concerned suits remanded upon the statutory grounds of improper
removal and hence expressly non-reviewable by statute. Unlike
those cases, Thermtron Products was properly removed8 5 and re-
manded for non-statutory grounds.8 6

ANALYSIS BY THE COURT

In Thermtron Products, the Court addressed three levels of
inquiry in reaching its decision. First the Court had to determine
whether the remand was based upon statutory grounds.8 7 Second,
if the case was non-statutorily remanded, it had to decide whether
the bar to appellate review in section 1447(d) applied to cases re-
manded in excess of the authority in section 1447(c).18 Finally,
if the bar to review did not apply, the Court had to fashion an
appropriate form of review.8 9

The initial inquiry of the presence of a statutory basis for the
remand required the Court to note that a remanded case initially
removed "improvidently9 ° and without jurisdiction" was not
subject to review.9 2 However, a federal court has a duty to as-

85. Thermtron Products at 343-44.
86. Id. at 345.
87. Id. at 337.
88. Id.
89. Id. at 337. While the Court lists two questions in the preface to

its decision, the analysis by the Court shows three areas of inquiry. The
second listed question, "whether such remand order may be remedied by
writ of mandamus," required the Court to rule on the statutory bar of
§ 1447(d) and, secondly an appropriate form of review. Id. at 352-53.

90. As used in this context, "improvidently" has been interpreted as
the "equivalent of wrongfully or without legal basis." Specifically, the
court did not obtain jurisdiction and it was removed for other than statutory
grounds. Haelan Laboratories, Inc. v. Topps Chewing Gun, Inc., 131 F.
Supp. 262, 263 (E.D.N.Y. 1955).

91. Courts have construed "without jurisdiction" to mean removal ju-
risdiction and not original jurisdiction. Fine v. Philip Morris, Inc., 239 F.
Supp. 361, 367 (S.D.N.Y. 1964). More specifically, grounds for remand in-
clude: Inter Ass'n of Machinists v. Central Airlines, 372 U.S. 682 (1963)
(lack of federal question); American Well Works Co. v. Layne & Bolwer
Co., 241 U.S. 257 (1916) (lack of federal question); Patch v. Wabash R.R.
Co., 207 U.S. 277 (1907) (lack of diversity); McNutt v. General Motors Ac-
ceptance Corp., 298 U.S. 178 (1936) (lack of jurisdictional amount); Willing
v. Chicago Auditorium, 277 U.S. 274 (1928) (must be a suit); Rosenbaum
v. Bauer, 120 U.S. 450 (1887) (suit not of a civil nature); Karmer v. Carib-
bean Mills, Inc., 394 U.S. 823 (1969) (fraud or collusive joinder of parties).
28 U.S.C. § 1359 (1970) states: "A district court shall not have jurisdiction
for a civil action in or collusively made or joined to invoke the jurisdiction
of such court." Id.

92. Thermtron Products at 343.
93. England v. Louisiana State Bd. Medical Examiners, 375 U.S. 411

(1963).
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sume jurisdiction of a suit when its jurisdiction has been properly
invoked.93 The petitioner's right to removal and its propriety were
unquestioned by all parties. 94 But the Supreme Court has never
recognized a crowded court docket as a valid reason to deny juris-
diction in an original or remanded suit.9 5 The Court, therefore,
concluded in Thermtron Products that since the removal was
proper and the court did have jurisdiction, it was error for the dis-
trict court to remand the case because of a crowded court calen-
dar.96

After determining that the remand order was without statutory

authority, the Court considered the scope of the statutory bar to
appellate review.9 7  In Employers Reinsurance Corp. v. Bryant9 s

and Kloeb v. Armour & Co.,99 the Court had construed the prede-
cessor of sections 1447(c) and (d), sections 80 and 71 respectively,
to be read and construed in pari materia.1°0 1 Section 71 contained
the prohibition of review for remand orders of cases that were
"improperly removed,"1 0 while section 80 merely listed the
grounds of lack of jurisdiction and improper joinder of parties for
remanding a case. 10 2 The Court reasoned that a remand for lack of
jurisdiction under section 80 created an "improperly removed" case
under section 71 and therefore the statutory prohibition applied. 10 3

94. Thermtron Products at 343-44.
95. Id. at 344. In his treatise on federal courts, Professor Wright dis-

cusses four instances in which the federal courts may invoke the abstention
doctrine and refuse to take jurisdiction of a case over which it arguably
has jurisdiction.

Thus abstention is recognized:
(1) to avoid decision of a federal constitutional question where the
case may be disposed of on questions of state law; (2) to avoid
needless conflict with the administration by a state of its own af-
fairs; (3) to leave to the states the resolution of unsettled questions
of state law; and (4) to ease the congestion of the federal court doc-
ket.

WRIGHT, LAW OF FEDERAL COURTS, § 52 (1970). While his text discusses the
first three doctrines in the next twelve pages with over 84 footnotes, Wright
neither discusses nor cites supporting cases for the fourth doctrine. See also,
Romero v. ITE Imperial Corp., 332 F. Supp. 523 (D.P.R. 1971); Isbrandtsen
Co. v. District 2, Marine Eng'r Beneficial Ass'n, 256 F. Supp. 68 (E.D.N.Y.
1966); Davis v. Joyner, 240 F. Supp. 689 (E.D.N.C. 1964); Vann v. Jackson,
165 F. Supp. 377 (E.D.N.C. 1958).

96. Thermtron Products at 345.
97. Id. at 345-52.
98. 299 U.S. 374 (1936).
99. 311 U.S. 199 (1940). See also United States v. Rice, 327 U.S. 742

(1946).
100. Employer's Reinsurance Corp v. Bryant, 299 U.S. 374, 380 (1936);

Kloeb v. Armour & Co., 311 U.S. 199, 202 (1940).
101. 28 U.S.C. § 71 (1946).
102. 28 U.S.C. § 80 (1946).
103. Employer Reinsurance Corp. v. Bryant, 299 U.S. 374, 380-81 (1936).
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The Thermtron Products Court interpreted the language of section
71 prohibiting review, "[s] uch remand shall be immediately carried
into execution, and no appeal from the decision of the district court
so remanding such cause shall be allowed,"'10 4 as applying only to
improperly removed cases. 10 5 The Court in Thermtron Products
held that the statutory bar to review did not apply to properly
removed cases.106

The final consideration was to fashion an appropriate form of
review. 0 17 Historically, the extraordinary writ of mandamus has
been used by an appellate court to confine lower courts to their
statutory duties and to aid their appellate jurisdiction.'0 8  In the
past, the Court has expressed reluctance in issuing a writ of manda-
mus against a district court judge, because it would have the unfor-
tunate effect of making the judge a litigant. 0 9 The writ "should
be resorted to only where appeal is a clearly inadequate rem-
edy"'110 or where there has been a usurpation of judicial power.11 '
In Thermtron Products the lack of a final order eliminated appeal
as a remedy, thus making mandamus an appropriate reviewing
measure to require an inferior court to perform its statutory duty
and to assume jurisdiction.' 2

ANALYSIS

The Court's statutory interpretation of sections 1447(c) and (d)
is premised upon statutory interpretations of their predecessors, sec-
tions 80 and 71113 respectively. However, as noted in the dissent-
ing opinion of Mr. Justice Rehnquist, the 1948 and 1949 revisions
were designed by Congress to effect significant changes of "sub-
stance and phraseology"'"14 in the Judicial Code. While section

104. 28 U.S.C. § 71 (1946).
105. Thermtron Products at 351-52.
106. Id. at 352.
107. Id.
108. Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 382 (1953); Roche

v. Evaporated Milk Ass'n, 319 U.S. 21, 26 (1943).
109. Will v. United States, 389 U.S. 90, 106-07 (1967); Ex parte Fahey,

332 U.S. 258 (1947).
110. Ex parte Fahey, 332 U.S. 258, 260 (1947). See also Ex parte Peru,

318 U.S. 578, 584 (1943); Ex parte Baldwin, 291 U.S. 610, 615 (1934).
111. Schlagenhauf v. Holder, 379 U.S. 104, 109-12 (1964). In another

case, where the district court judge continually referred all antitrust matters
to a master, mandamus was used to compel the court to take jurisdiction.
LaBuy v. Howes Leather, 352 U.S. 249, 256 (1957). See also L.A. Brush
Mfg. Corp. v. James, 272 U.S. 693, 706 (1927).

112. Thermtron Products at 352-53.
113. Id. at 345-52.
114. Id. at 360. See also H.R. Rep. No. 308, 80th Cong., 1st Sess. A-
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71 contained the modifying phrases "such remand" and "so remand-
ing"' 1 5 with regard to prohibiting review of an improperly re-
moved case, the present statute does not contain these limiting
words.'1 6  It merely refers to "[a]n order remanding."' 1 7  The
elimination of the modifying phrases indicates a Congressional
intent to put all orders of remand beyond review.' 18 In addition,
the case law indicates a clear rule that all remand orders are non-
reviewable, regardless of the error.""a Thermtron Products marks
a shift in the Court's previous rulings and engrafts onto the statute
an interpretation contrary to the congressional intent.' 20

From a practical viewpoint, the present case is fraught with
problems that can only be resolved by further litigation. The
majority purports to limit review to the narrow exception of
properly removed cases. It is, however, unclear how there can be
a determination of the propriety of the removal to ascertain the
statutory basis of the remand without first subjecting the remand
order to some form of review.

From another perspective of application, there are no guidelines
as to the scope of review. If the case is read to allow an initial
review of the remand, as Mr. Justice Rehnquist notes, the district
court is not required to specify its reasons for remanding a case.121

It is unclear if the reviewing court must decide the removal ques-
tion on the bare face of the record, or if it may compel the remand-

136 (1948), which noted in reference to § 1447 that the "[s]ection consoli-
dates procedural provisions of sections 71, 72, 74, 76, 80, 81, and 83 of title
28, U.S.C., 1940 ed., with important changes in substance and phraseology."
Id.

115. 28 U.S.C. § 71 (1946) (currently 28 U.S.C. § 1447(d) (1970)).
116. 28 U.S.C. § 1447 (1970).
117. Id.
118. Thermtron Products at 354-55. In his dissent Mr. Justice Rehn-

quist finds the congressional intent to make the district court the final
arbiters on the issue of remand. While Congress considered the possibility
of mistake in such decisions, Mr. Justice Rehnquist found the balanced
approach to favor ending the litigation on the issue. Quoting from Morey
v. Lockhart, 123 U.S. 56 (1887), he stated "[i]t is difficult to see what more
could be done to make the action of [remand] final, for all the purposes
of the removal, and not the subject of review ... " Id. at 355.

119. See note 4 supra.
120. Mr. Justice White, writing for the majority, found that the 1948

revision was not intended by Congress to make any material change in the
law with regard to §§ 71 and 80. He further notes that §§ 1447(c) and
(d) contain identical substantive content. Thermtron Products at 350-51
n. 15. It is submitted, however, that in light of notes 114 and 118 supra,
and the change from "such remand" referring to improperly removed cases
to the all encompassing words "an order of remand," the congressional in-
tent was to proscribe review to all remand orders.

121. Thermtron Products at 357.
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ing court to specify its reasons for the remand. If the court does
specify its reasons, there is a possibility, as suggested by Mr. Justice
Rehnquist, that the district court could merely recite statutory
grounds for remanding a case to mask the non-statutory ground
upon which it is based.' 2  The possibility of such a situation crystal-
izes the need for a definition of the scope and limits of initial review
which the majority has not provided in this case.123

When a scope of review is prescribed, the review itself would
negate the intent of Congress. 124  The Court's previous decisions
have held that Congress intended remand orders to be final and
conclusive and to that end the district court was the final arbiter
on the issue of jurisdiction. 125  Congress was found to have
balanced the possibility of erroneous decisions against the need to
end the litigation on the issue of jurisdiction and forums and the
latter was held to be paramount. 26  The Thermtron Products
case highlights that congressional concern. After three years of
litigation, an automobile accident case reached the United States
Supreme Court on the single procedural issue of jurisdiction, with-
out completing discovery on the merits of the case.1 27  The
ability of a party to litigate the issue of remand after the district
court has ordered the case returned to the state court could prove
to be an oppressive weapon.

Further, it is offered that while the petitioner would have been
without a remedy if review had been denied, they were not injured
by the order of remand.1 28  The respondent found no evidence

122. Id.
123. The cases following Thermtron Products have not had to approach

this problem. London v. United States Fire Ins. Co., 531 F.2d 257 (5th Cir.
1976); Glaziers, Glass Workers Local 1928 v. Florida Glass & Mirror, 409
F. Supp. 225 (M.D. Fla. 1976).

It is suggested that in light of the cases discussed in this article the
Court should limit review to the record without resorting to an in-depth
investigation. This approach would not only allow for a review to catch
abuses of judicial power, but also would allow for a quick determination
to allow the litigation to proceed on the merits.

124. See Morey v. Lockhart, 123 U.S. 56, 57-58 (1887).
125. See note 4 supra.
126. See In re Pennsylvania Co., 137 U.S. 451 (1890), wherein the

Court found a strong indication "of an intent to suppress further prolonga-
tion of the controversy" of the remand order.

127. Suit was filed April 9, 1973 in the state court, and removed by
petitioner to the federal court on April 30, 1973. The case was remanded
on March 25, 1974 and soon thereafter appealed to the Sixth Circuit Court
of Appeals. Thermtron Products at 337-42.

128. The attorney for Thermtron Products, Inc., reported that prior to
the trial in federal district court, the negligence action had been settled for
an amount "slightly in excess of what had been offered before suit was
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of prejudice or local influence in the state court against the
petitioner.' 29  Nor was there any evidence that the petitioner
could not have received a full and fair hearing at the state court
level. 130  rn contrast, the injured plaintiff's right to redress was
severely impaired. 131

The underlying significance and apparent key to the court's
determination is what appears to be a usurpation of judicial
power. 13 2 Respondent was found to have made a regular practice
of denying a federal forum to low priority litigants. 133 When
viewed in the light of crowded federal court dockets throughout
the nation, the impact of allowing a judge to deny a federal forum
because of a busy schedule would severely impair the rights of
numerous litigants and create a judicially made basis to deny the
right to invoke a federal forum.

In answer to this dilemma, the Court has established an avenue
of review which Congress has never before granted. The Congress
has demonstrated its ability to take action and provide for review
of remand orders that it considered to be important. 34 Congres-
sional inaction indicates that it does not wish to open such an
avenue.1 35 While the outgrowth of the respondent's action remand-
ing the case because of a crowded crourt docket might present
enormous procedural problems, the Court, by allowing limited
review, appeared to find error in the lower court's judicial legisla-

filed." Letter from Frank G. Dickey to CREIGHTON LAW REVIEW (Oct. 11,
1976).

129. Brief for Petitioner at 5a, Little v. Thermtron Prod., Inc., No. 74-
1723 (ED. Ky., filed Mar. 22, 1974).

130. Id.
131. The procedural litigation delayed a determination on the merits

for three years. See note 126 supra.
132. Thermtron Products at 344. See also LaBuy v. Howes Leather

Co., 352 U.S. 249 (1957); Los Angeles Brush Mfg. Corp. v. James, 272 U.S.
701 (1927). In those cases the district court over objection of the defend-
ant referred the patent and antitrust actions, respectively, to masters. The
Court found the district court to have abused its discretion and usurped its
power.

133. See notes 11 and 20 supra.
134. Civil Rights Act of 1964, Pub. L. No. 88-352, tit. IX, § 901, 78 Stat.

266 (1970), amended § 1447(d) so that "an order remanding a case to the
State court from which it was removed pursuant to section 1443 of this title
shall be reviewable by appeal or otherwise."

Section 1443 refers to suits brought against state and federal officials
for violation of civil rights.

135. Former Nebraska Congressman John Y. McCollister stated that the
House Judiciary Committee of the 95th Congress does not contemplate ac-
tion on § 1447(c) and (d). Letter from Rep. McCollister to CREIGHTON
LAW REVIEW (Oct. 25, 1976).
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tion while at the same time it has, by judicial decision added an-
other section to the statute.

CONCLUSION

In Thermtron Products the United States Supreme Court was
faced with a problem requiring Solomonic wisdom. On one hand,
the petitioner was erroneously denied the right to a federal forum
because of a crowded court docket.136 On the other hand, the
respondent defended his denial of that right by interposing a fed-
eral statute denying review to orders of remand. In addition, the
case law since 1887 supported the respondent's claim of nonreview-
ability of remand orders.

If the Court had upheld the respondent's action, it would have
been an acquiescence of the respondent's abuse of judicial power
in denying a federal right. However, in deciding for the petitioner,
the Court has departed from previous case law and has enlarged
the scope of the statute. Remand orders can now be reviewed in
those cases where the initial removal was proper. This exception
to the statute leaves unanswered the questions of scope, limits, and
application of review.

Although Congress has acted in the past to formulate excep-
tions to the general rule of nonreviewability, 1 37 the Court, in order
to protect the valuable right to a federal forum, felt compelled to
read into the statute an additional exception to the statute denying
review.

C. Lee '78

136. Thermtron Products at 345.
137. See note 134 supra.
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