
STATUTORY LIENS AND THE BANKRUPTCY
ACT: U.C.C. § 2-702 AND SECTION 67(c)

INTRODUCTION

Is the right of a credit seller to reclaim goods from an insolvent
buyer under section 2-702 of the Uniform Commercial Code1 a
"statutory lien ' 2 and therefore invalid against a trustee in bank-
ruptcy under section 67c(l) (A) of the Bankruptcy Act?3 This
question has received much attention in recent years from courts4

and commentators 5 alike, each frequently reaching diametrically
opposed conclusions." This comment analyzes the approach taken
by those authorities and suggests that a coherent methodology has
emerged which necessitates the conclusion that a seller's right to
reclaim goods under section 2-702 is a "statutory lien."

The right of a seller to reclaim goods delivered on credit to

1. U.C.C. § 2-702, set out in text at note 8 infra.
2. The term "statutory lien" is defined in the Bankruptcy Act

1 (29a), 11 U.S.C. § 1(29a) (1970), quoted in note 9 infra.
3. 11 U.S.C. § 107c(1) (A) (1970).
4. The issue was first confronted in In re Federal's, Inc., 12 UCC Rep.

1142 (E.D. Mich. 1973) (in bankruptcy), aff'd, 402 F. Supp. 1357 (E.D.
Mich. 1975) the court holding that § 2-702 does create a "statutory lien."
The Federal's decision was then followed in In re Good Deal Supermarkets,
384 F. Supp. 887 (D.N.J. 1974). In In re National Bellas Hess, Inc., 17 UCC
Rep. 430 (S.D.N.Y. 1975) (in bankruptcy), the court held that § 2-702 did
not create a statutory lien, criticizing both Federal's and Good Deal Super-
markets. 17 UCC Rep. at 431. This decision in turn was effectively re-
versed by two later decisions in the same district, In re Wetson's Corp.,
17 UCC Rep. 423, 429 (S.D.N.Y. 1975) (in bankruptcy) and In re Giltex,
Inc., 17 UCC Rep. 887, 888 (S.D.N.Y. 1975). The United States Court of
Appeals for the Ninth Circuit then decided In re Telemart Enterprises, Inc.,
524 F.2d 761 (9th Cir. 1975), cert. denied, 424 U.S. 969 (1976), and upheld
the seller's right of reclamation under § 2-702. 524 F.2d at 764. The Tele-
mart decision has in turn been followed in In re American Beef Packers,
Inc., No. BK75-0-17, 2 (D. Neb. June 23, 1976) (in bankruptcy), but criti-
cized in In re Perskey & Wolf, Inc., 19 UCC Rep. 812, 814-15 (N.D. Ohio
1976) (in bankruptcy).

5. Among the commentators concluding that § 2-702 is a statutory
lien are Cauble, Uniform Commercial Code § 2-702: Conflict with §67c
(1) (A) of the Federal Bankruptcy Act, 53 N.C. L. REv. 169 (1974); Country-
man, Buyers and Sellers of Goods in Bankruptcy, 1 N. Mx. L. REV. 435,
454-56 (1971); and 35 U. Pitt. L. REv. 922, 929-30 (1974). Authorities
concluding that § 2-702 is not a statutory lien include Braucher, Reclamation
of Goods from a Fraudulent Buyer, 65 MicH. L. REv. 1281, 1290, 1294 (1967) ;
Comment, Statutory Liens Under Section 67c of the Bankruptcy Act: Some
Problems of Definition, 43 TUL. L. REv. 305, 329 (1969); Kennedy, The In-
terest of a Reclaiming Seller Under Article 2 of the Code, 30 Bus. LAW 833
(1975).

6. See notes 4-5 supra.
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an insolvent buyer is contained in section 2-702(2) of the Uniform
Commercial Code, which provides in part as follows:

(2) Where the seller discovers that the buyer has received
goods on credit while insolvent he may reclaim the goods
upon demand made within ten days after the receipt, but
if misrepresentation of solvency has been made to the par-
ticluar seller in writing within three months before deliv-
ery the ten day limitation does not apply. Except as
provided in this subsection the seller may not base a right
to reclaim goods on the buyer's fraudulent or innocent mis-
representation of solvency or of intent to pay.
(3) The seller's right to reclaim under subsection (2) is
subject to the rights of a buyer in ordinary course or other
good faith purchaser under this Article (Section 2-403).
Successful reclamation of goods excludes all other remedies
with respect to them.7

The power of a trustee in bankruptcy 8 to invalidate statutory
liens9 is contained in section 67c (1) (A) of the Bankruptcy Act,
which provides in pertinent part: "The following liens shall be in-
valid against the trustee:

(A) every statutory lien which first becomes effective
upon the insolvency of the debtor . . .,0
Those authorities addressing the conflict between the trustee

and the reclaiming seller have essentially asked three questions pat-
terned on the language of section 67c (1) (A): (1) Whether the right
of reclamation provided in section 2-702 "first becomes effective
upon the insolvency of the debtor"; (2) whether this right of recla-
mation is a "statutory" right; and (3) whether the right is a "lien."

WHETHER THE SELLER'S RIGHT TO RECLAIM
"FIRST BECOMES EFFECTIVE UPON THE

INSOLVENCY OF THE DEBTOR"
The time at which the seller's right to reclaim goods first be-

7. U.C.C. § 2-702 (1972 version).
8. Under 11 U.S.C. § 742 (1970), the debtor in possession in a Chapter

XI proceeding has "all the title" and can "exercise all the powers" of a
trustee in straight bankruptcy, including the power to invalidate statutory
liens under § 67c. 11 U.S.C. § 107(c) (1970). This is significant since the
seller typically "discovers" the buyer's insolvency only after the filing of
a petition in bankruptcy. Indeed, in all the cases cited in note 4 supra,
the seller's right of reclamation was asserted after the buyer had filed a
voluntary petition under Chapter XI of the Bankruptcy Act.

9. 11 U.S.C. § 1(29a) (1970) provides:
Statutory lien shall mean a lien arising solely by force of statute
upon specified circumstances or conditions, but shall not include
any lien provided by or dependent upon an agreement to give se-
curity, whether or not such lien is also provided by or is also de-
pendent upon statute and whether or not the agreement or lien is
made fully effective by statute.
10. 11 U.S.C. § 107c(1)(A) (1970).
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comes effective has not been particularly controversial. The major-
ity of reported authorities have dismissed the question summarily."
The argument has been advanced, however, that under a literal in-
terpretation of the language of section 2-702, the right to reclaim
does not arise upon the insolvency of the buyer, but upon his
receipt of goods while insolvent. 12 Actually, section 2-702 literally
provides that the right to reclaim goods arises upon the seller's dis-
covery of the buyer's insolvency. Nevertheless, most commenta-
tors 13 and courts14 addressing the question have recognized that the
right to reclaim goods under section 2-702 does not arise independ-
ently of the buyer's insolvency.15 Thus, the practical effect of sec-
tion 2-702 is that it creates a right to reclaim goods which "first
becomes effective upon the insolvency of the debtor."

WHETHER THE SELLER'S RIGHT TO RECLAIM
IS A "STATUTORY" RIGHT

Several commentators have advanced the argument that the
seller's right of reclamation under section 2-702 is not a "statutory"
right, but merely a codification of the common law action for

11. See, e.g., In re Giltex, Inc., 17 UCC Rep. 887, 889 (S.D.N.Y. 1975);
In re Wetson's Corp., 17 UCC Rep. 423, 426 (S.D.N.Y. 1975) (in bank-
ruptcy); In re Federal's, Inc., 402 F. Supp. 1357, 1366 (E.D. Mich. 1975):
In re Good Deal Supermarkets, Inc., 384 F. Supp. 887, 888 (D.N.J. 1974);
4 COLLIER, BANKRUPTCY 67.281, at 420 (14th ed. 1967); COMMENT, Statu-
tory Liens Under Section 67c of the Bankruptcy Act: Some Problems of
Definition, 43 TUL. L. REV. 305, 309, 328-29 (1969).

12. Henson, Reclamation Rights of Sellers Under Section 2-702, 21
N.Y.L.F. 41, 43 (1975).

13. See note 11 supra.
14. Id.
15. As noted at note 8 supra, the seller's reclamation right is typically

asserted only after the filing by the buyer of a petition in bankruptcy. This
factor was considered persuasive by the court in In re Federal's, Inc., 402
F. Supp. 1357 (E.D. Mich. 1975). After noting that 56 reclamation petitions
had been filed against the debtor, only one of which had been asserted prior
to the filing of the petition in bankruptcy, the coirt observed: "Where,
as here, the seller's demand for return of the goods is made after the buyer's
petition in bankruptcy, it would override common sense to hold that the
seller's rights under § 2-702 arose independent of bankruptcy." 402 F. Supp.
at 1366.

Under U.C.C. § 1-201(23), one is "insolvent" who either "has ceased
to pay his debts in the ordinary course of business or cannot pay his debts
as they become due or is insolvent within the meaning of the federal bank-
ruptcy law."- Under 11 U.S.C. § 723 (1970), one who files a voluntary peti-
tion under Chapter XI of the Bankruptcy Act must allege either that he
is insolvent, or that he is unable to pay his debts as they mature. Thus,
the filing of a Chapter XI petition will always render the debtor "insolvent"
for purposes of the U.C.C. and therefore will always trigger the right to
reclaim under § 2-702.
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rescission.16  Under the common law of most states,17 if a seller
of goods could prove that the transaction was induced by the
fraud"' of the buyer, he could rescind the contract and reclaim the
goods.1" This argument is based on official Comment (2) to section
2-702 which states as follows:

Subsection (2) takes as its base line the proposition that
any receipt of goods on credit by an insolvent buyer
amounts to a tacit business misrepresentation of solvency
and therefore is fraudulent as against the particular seller.20

This comment might suggest that section 2-702 did not elimi-
nate the common law requirement of fraud; rather, it merely "car-
ried over the fraud element but accepted its existence as an irre-
buttable presumption. '21 According to this analysis, the right of
reclamation under section 2-702 does not arise "solely by force of
statute" as provided by section 1 (29a) of the Bankruptcy Act,22 and
therefore cannot be a "statutory lien" within the meaning of sec-
tion 67c (1) (A) .23

Most courts 24 and commentators 25 have rejected the argument

16. See, e.g., King, Reclamation Petition Granted: In Defense of the
Defrauded Seller, 44 REF. J. 81, 82 (1970); Leibowitz, Reclamation in Bank-
ruptcy-II, N.Y.L.J. 1 (July 28, 1975), cited in In re Giltex, Inc., 17 UCC
Rep. 887, 889 (S.D.N.Y. 1975).

17. Donaldson v. Farwell, 93 U.S. (3 Otto) 631, 633 (1876); Jones v.
H. M. Hobbie Grocery Co., 246 F.2d 431 (5th Cir. 1917).

18. Depending upon the jurisdiction, fraud was established upon
a showing of one or more of the following acts by the buyer:

1. A misrepresentation of his financial condition, regardless of
whether or not he was actually insolvent;

2. Receipt of goods while insolvent coupled with the intention
not to pay for the goods;

3. Concealment or mere failure to disclose his insolvency.
In re Federal's, Inc., 402 F. Supp. 1357, 1364 (E.D. Mich. 1975).

19. Section 70a of the Bankruptcy Act, 11 U.S.C. § l10a (1970), pro-
vides that the trustee shall be vested "with the title of the bankrupt as
of the date of the filing of the petition ... ." Thus, if a seller of goods
could demonstrate that he was entitled to rescission against the bankrupt,
his right to rescission would be equally valid as against the bankrupt's
trustee. For cases supporting this proposition, see note 17 supra.

20. U.C.C .§ 2-702, Comment 2 (1972 version).
21. In re Giltex, Inc., 17 UCC Rep. 887, 890 (S.D.N.Y. 1975) (quoting

King, Reclamation Petition Granted: In Defense of the Defrauded Seller,
44 REF. J. 81, 82 (1970)). The court rejected the argument. 17 UCC Rep.
at 890. See note 24 infra.

22. See note 9 supra.
23. See text at note 11 supra.
24. In In re National Bellas Hess, Inc., 17 UCC Rep. 430 (S.D.N.Y.

1975) (in bankruptcy), the court held that "section 2-702(2) merely codi-
fies a right which existed in the common law." Id. at 432. However, within
three months after the decision, two other cases were decided in the same
District which completely reversed the earlier holding: In re Wetson's
Corp., 17 UCC Rep. 423, 426 (S.D.N.Y. 1975) (in bankruptcy); In re Giltex,
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that section 2-702 merely codifies the seller's common law right of
rescission. They have pointed out that the common law cause of
action for rescision always required "explicit proof of fraud ' 26 and
that "a mere receipt of goods by an insolvent, without more, was
[not] a fraud entitling the seller to rescind and reclaim. '27 Yet,
under section 2-702, as long as the seller demands return of the
goods within ten days after their receipt by an insolvent buyer,
"there is no need to show fraud or misrepresentation of any kind
or in any degree. '28 Even proof of actual fraudulent misrepresen-
tations is unavailing to a seller who fails to make a timely demand
in accordance with the provisions of subsection (2).29 Thus, "re-
gardless of whether subsection (2) is characterized as creating a
mere evidentiary presumption, or alternatively, a substantive
change in the law of commercial fraud, its practical effect is
clear." 0 "By affording the seller the right to reclaim even though
the buyer made no representations, was unaware of his insolvency
and intended to pay, § 2-702(2) creates a unique statutory right. '31

The emphasis on similarities or dissimilarities between section
2-702 and its common law counterpart may be misplaced. In using
the term "statutory lien," "Congress' purpose was not to distinguish
between common law and statutory liens, but between consensual
and statutory liens. ' 32 This purpose is evidenced in the legislative
history of section 1 (29a):

Since the effect of section 67c is limited to statutory
liens and does not include consensual liens, it is essential

Inc., 17 UCC Rep. 887, 890 (S.D.N.Y. 1975). In In re Telemart Enterprises,
Inc., 524 F.2d 761 (9th Cir. 1975), cert. denied, 424 U.S. 969 (1976), while
the court ultimately upheld the seller's right of reclamation against the
debtor in possession, it acknowledged that state legislatures, by enacting
§ 2-702(2), were "multiplying" the grounds upon which a seller could seek
reclamation beyond "those recognized at common law, such as fraud and
misrepresentation." Id. at 766. This interpretation was later adopted with-
out extension in In re American Beef Packers, Inc., No. BK75-0-17, 2 (D.
Neb. June 23, 1976) (in bankruptcy).

25. See, e.g., 4 COLLIER, BANKRUPTCY, 67.281, at 420-21 (14th ed.
1967); Countryman, Buyers and Sellers of Goods in Bankruptcy, 1 N. MEX.
L. REv. 435, 454-56 (1971); 35 U. PITT. L. REv. 922, 929-30 (1974).

26. In re Giltex, Inc., 17 UCC Rep. 887, 890 (S.D.N.Y. 1975); accord,
In re Wetson's Corp., 17 UCC Rep. 423, 426 (S.D.N.Y. 1975) (in bank-
ruptcy); In re Federal's, Inc., 402 F. Supp. 1357, 1364 (E.D. Mich. 1975).

27. In re Federal's, Inc., 402 F. Supp. 1357, 1365 (E.D. Mich. 1975).
28. 4A COLLIER, BANKRUPTCY 70.41, at 491 (14th ed. 1967).
29. Id.
30. In re Federal's, Inc., 402 F. Supp. 1357, 1364 (E.D. Mich. 1975).
31. In re Giltex, Inc., 17 UCC Rep. 887, 890 (S.D.N.Y. 1975) (citing

Countryman, Buyers and Sellers of Goods in Bankruptcy, 1 N. MFX. L. Rxv.
435,455 (1971)).

32. In re Giltex, Inc., 17 UCC Rep. 887, 889 n.4 (S.D.N.Y. 1975).
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that the term "statutory lien" be clearly defined. The Bank-
ruptcy Act nowhere defines that term. Therefore, section
1 of the bill provides that a statutory lien shall mean a lien
arising solely by force of statute upon specified circum-
stances or conditions, but shall not include any lien pro-
vided by or dependent upon an agreement to give security

The purpose of section 1 is to specifically embody
the meaning which Congress originally intended in the
act and thus to assure that consensual securities are not
subjected to any of the tests of validity prescribed by the
new section 67c.33

Most authorities, therefore, have agreed that section 2-702 creates
a "statutory" right within the meaning of section 67c (1) (A).

WHETHER THE SELLER'S RIGHT TO
RECLAIM IS A "LIEN"

The focal point of the controversy is the question whether the
right to reclaim created by section 2-702 is a "lien." The question
poses a problem of characterization which is relatively unaided by
either of the statutes involved. The Uniform Commercial Code no-
where defines the word "lien. '3 4 Section 1 (29a) of the Bankruptcy
Act,3 5 defining "statutory lien," is in reality a definition of the word
"statutory,"' 6 stating only that "(lien) shall mean a lien ..

A LITERAL APPLICATION OF THE "LIEN" CONCEPT

As a starting point, most of the reported authorities have

33. S. REP. No. 1159, 89th Cong., 2d Sess., reprinted in [1966] 2 U.S.
CODE CONG. & AD. NEWS 2456, 2460 (emphasis added). By its enactment
of § 1 (29a), Congress was seeking primarily to settle the confusion attend-
ing the holding in In re Quaker City Uniform Co., 134 F. Supp. 596 (E.D.
Pa. 1955), aff'd, 238 F.2d 155 (3d Cir. 1956), which found a chattel mortgage
to be a "statutory lien" since it relied upon a statutory recordation pro-
cedure to be made fully effective. See S. REP. No. 1159, 89th Cong., 2d Sess.,
reprinted in [1966] 2 U.S. CODE CONG. & AD. NEWS 2456, 2460.

34. The nearest the Code comes is the definition of a "lien creditor"
as "a creditor who has acquired a lien ... " U.C.C. § 9-301(3) (1972 ver-
sion) provides:

A "lien creditor" means a creditor who has acquired a lien on
the property involved by attachment, levy or the like and includes
an assignee for the benefit of creditors from the time of assignment,
and a trustee in bankruptcy from the date of the filing of the peti-
tion or a receiver in equity from the time of appointment.
35. Quoted in note 9 supra.
36. 4 COLLIER, BANKRUPTCY 67.281, at 420 (14th ed. 1967); 35 U. PITn.

L. REV. 922, 929 (1974); In re Giltex, Inc., 17 UCC Rep. 887, 889 n.3 (S.D.N.Y.
1975); In re Federal's, Inc., 402 F. Supp. 1357, 1367 (E.D. Mich. 1975).

37. 11 U.S.C. § 1(29a) (1970), quoted in note 9 supra.
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attempted to cast the seller's reclamation right into a generic under-
standing of the word "lien." In its broadest legal sense, the word
"lien" refers to "the hold which one person, the creditor or lienor,
has upon the property of another, the debtor, as security for the
performance by the latter of some duty or obligation owed to the
former."38 In considering whether this definition covers the seller's
reclamation right, the lien's function as a security device has been
emphasized.

Since a lien operates to secure the performance of an obliga-
tion, the "hold" on property represented by a lien is extinguished
upon performance of the underlying obligation. If the obligation
involved is a money debt, the lien is extinguished upon tender of
payment.3 9 Section 2-702 does not provide for termination of the
seller's right to reclaim upon tender of payment by the buyer. 40

Arguably, then, the seller's right to reclaim is an absolute right
and therefore, is not a lien since it does not terminate upon per-
formance of the underlying obligation. This position has not gained
acceptance in the courts. While section 2-702 does not itself provide
for termination of the seller's right to reclaim upon tender of pay-
ment, the courts have reasoned that the "good faith" provisions of
the Code 41 require that result.42 Thus, in this context at least, sec-
tion 2-702 can be said to create a lien.

A second argument distinguishing the right of a reclaiming
seller from that of a lienholder is that section 2-702(3) 43 makes re-
clamation by the seller an exclusive remedy, while the ordinary'
lienholder always has a right to claim any deficiency between the
security and the debt.44 Thus, the right to reclaim conferred by
section 2-702 cannot be a lien since it does not secure performance
of the entire underlying obligation. This argument has met with
only limited favor in the courts.45 A lien operates only with refer-

38. R. BROWN, THE LAW OF PERSONAL PROPERTY § 107, at 505 (2d ed.
1955); accord, 35 U. PITT. L. REv. 922, 930 (1974); Is re Gilter, Inc., 17
UCC Rep. 887, 890 (S.D.N.Y. 1975); In re Wetson's Corp., 17 UCC Rep. 423,
426 (S.D.N.Y. 1975) (in bankruptcy).

39. R. BROWN, THE LAW OF PERSONAL PROPERTY § 122, at 604-05 (2d ed.
1955).

40. See U.C.C. § 2-702, quoted in text accompanying note 7 supra.
41. U.C.C. § 1-201(19); § 2-103(1)(b).
42. This argument was first advanced in 35 U. Pir. L. REv. 922,

930 (1974), and subsequently adopted by the courts. See In re Giltex, Inc.,
17 UCC Rep. 887, 890-91 (S.D.N.Y. 1975); In re Wetson's Corp., 17 UCC
Rep. 423, 426 (S.D.N.Y. 1975) (in bankruptcy).

43. See U.C.C. § 2-702(3), quoted in text accompanying note 7 supra.
44. In re Giltex, Inc., 17 UCC Rep. 887, 891 (S.D.N.Y. 1975); accord,

4A COLLIER, BANKRUPTCY 70.41, at 492-93 (14th ed. 1967).
45. In re National Bellas Hess, Inc., 17 UCC Rep. 430, 432-33 (S.D.N.Y.
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ence to the property to which it attaches. By definition, it is a
"hold on property." Therefore, since a reclaiming seller under sec-
tion 2-702 and an ordinary lienholder each have a right to recover
the subject goods, "it would seem that their interests in respect
of the goods are similar. ' 46 That an ordinary lienor may have an
additional right to secure a deficiency judgment against the
debtor, a right foreclosed under section 2-702, would seem to be
immaterial.47 It likewise has been pointed out that "while the re-
claiming seller may not recover a deficiency judgment, by the same
token, he may recover the goods even if their value has risen so
that it exceeds the sales price which would otherwise be the
measure and limit of his claim against the buyer. '48 In this respect,
the reclaiming seller's right has even been characterized as a "super
lien."

49

A final claim that the seller's reclamation right under
section 2-702 does not "secure performance of an obligation" is that
section 2-702 resembles a seller's common law right to rescind a
voidable transaction.5 0 Since the seller's right under section 2-702
to reclaim goods is "indistinguishable from a right to rescind a void-
able transaction,""' such a right is conferred "in lieu of the price
as distinguished from a lien to secure the payment of the price. '52

Although this argument has gained the greatest acceptance in the
courts, it appears incomplete. The analysis focuses on the nature
of the remedy afforded the seller and excludes consideration of the
nature of the interest possessed by him. Thus, the argument that
a right to reclaim goods under section 2-702 is indistinguishable
from a right to rescind a voidable transaction overlooks the fact
that it is likewise indistinguishable from a right to foreclose a lien.

1975) (in bankruptcy). As indicated in note 24 supra, this decision has
been reversed by two later decisions in the same district.

46. In re Giltex, Inc., 17 UCC Rep. 887, 891 n.7 (S.D.N.Y. 1975).
47. Id.
48. Id. at 891.
49. Id. (citing Countryman, Buyers and Sellers of Goods in Bank-

ruptcy, 1 N. MEX. L. REv. 435, 444 n.46 (1971)).
50. Braucher, Reclamation of Goods from a Fraudulent Buyer, 65

MicH. L. REV. 1281, 1290, 1294 (1967). Note that this argument does not
rely on the notion that § 2-702 codifies the seller's common law right to
rescission for fraud, i.e., it is not necessary to conclude that § 2-702 is not
a "statutory" right. See text accompanying notes 16-31 supra. Rather, be-
cause § 2-702 affords a remedy similar to that of rescission for fraud, even
if the right is statutory, it is nonetheless not a lien.

51. In re Telemart Enterprises, Inc., 524 F.2d 761, 765 (9th Cir. 1975),
cert. denied, 424 U.S. 969 (1976).

52. In re American Beef Packers, Inc., No. BK75-0-17, 2-3 (D. Neb.
June 23, 1976) (in bankruptcy).
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Therefore, "even assuming that the seller's interest is or resembles
a right to rescission, it seems . . . that it may also secure payment
of the price. . . and may therefore be a lien. '

.
3

Accordingly, in both literal application and practical effect, the
seller's right to reclaim goods under section 2-702 operates as a
"powerful and effective security device which benefits sellers to the
detriment, and possible exclusion, of other creditors, '5 4 and should
therefore be characterized as a lien.

"STATUTORY LIEN" AS A TERM OF ART

The attempt to characterize the reclamation right created by
section 2-702 does not end with the conclusion that it satisfies a
literal interpretation of the word "lien"; whether such a character-
ization would serve the congressional purpose underlying section
67c(1) (A) should also be considered. The issue, after all, is not
whether section 2-702 creates a "lien," but whether it creates a
"statutory lien" within the meaning of the Bankruptcy Act. To
answer this question, identification of the intent of Congress is
required.

Historically, the Bankruptcy Act reflects two parallel yet
inconsistent congressional objectives: 5 (1) assuring an equitable
distribution of the debtor's assets;56 and (2) according favored
treatment to certain classes of creditors.5 7 The first of these objec-
tives is paramount.5 " "However, the demands of social, economic,

53. In re Giltex, Inc., 17 UCC Rep. 887, 890 n.6 (S.D.N.Y. 1975).
54. In re Federal's, Inc., 402 F. Supp. 1357, 1367 (E.D. Mich. 1975).
55. In re Telemart Enterprises, Inc., 524 F.2d 761, 763 (9th Cir. 1975)

(citing Marsh, Triumph or Tragedy? The Bankruptcy Act Amendments of
1966, 42 WASH. L. REv. 681, 732-33 (1967)).

56. "Ideally, this would be accomplished by giving each creditor a pro
rata share of the estate." S. REP. No. 1159, 89th Cong., 2d Sess., reprinted
in [1966] 2 U.S. CODE CONG. & AD. NEwS 2456, 2456.

57. Id.
58. 3A COLLIER, BANKRUPTCY 64.01, at 2064 (14th ed. 1967). As

stated in note 56 supra, equality of distribution represents the "ideal" aim
of bankruptcy administration. According favored treatment to a certain
class of creditors thus represents a "deviation" from this ideal in order to
implement some particular social or political objective. See text at note
59 infra. To say that equality is the paramount objective of bankruptcy
administration is therefore not to state a rule of law, but to express an atti-
tude. Accordingly, while deference is generally given to state definitions
of property, this policy represents an "interestitial" rule to be observed only
when a more express provision of the Act does not command otherwise.
In re Telemart Enterprises, Inc., 524 F.2d 761, 765 (9th Cir. 1975) (citing
Bank of Marin v. England, 385 U.S. 99, 105 (1966)). According deference
to rights conferred by state law is therefore a policy to be subordinated
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and political policy have resulted in deviations from a strict rule
of equality among creditors."5 This secondary goal of favoring cer-
tain classes of creditors has been implemented through recognition
of security interests and through the creation of priorities.0 °

Section 64a of the Bankruptcy Act,61 amended to its present
form in 1938,02 establishes five categories of unsecured claims en-
titled to priority in distribution ahead of general creditors. These
priorities are as follows:

(1) the costs and expenses of administering the bankrupt's
estate;

(2) wages and commissions earned within three months
before the commencement of the proceeding;

(3) expenses incurred by creditors in a successful objec-
tion to an arrangement or discharge;

(4) debts due the United States, State or local govern-
ments; and

(5) debts entitled to priority by the laws of the United
States, and rent due a landlord who is entitled to prior-
ity under State law.6

The original version of section 64a had included a provision for dis-
tribution among creditors entitled to priority under state law . 4

The result was that state legislatures granted priorities which
frequently conflicted with the equal distribution policy of the Act.
As a consequence, "in the interest of national uniformity in distri-
butions, the Chandler Act eliminated the recognition of State
priorities in bankruptcy proceedings, except for a limited priority
for landlords ... "65

Although it eliminated state priorities, the Chandler Act expli-
citly recognized the general validity of statutory liens. 6

6 "Creditors'

to those specific provisions of the Bankruptcy Act which give the trustee
invalidating powers in the interest of protecting the general creditor.

59. S. REP. No. 1159, 89th Cong., 2d Sess., reprinted in [1966] CODE
CONG. & AD. NEWS 2456, 2456.

60. Id.
61. 11 U.S.C. § 104a (1970).
62. Section 64a has been amended several times since the Chandler

Act amendments of 1938, but the basic form of § 64a, and most particularly
the omission of state priorities from the provisions of subdivision (5), has
remained unchanged. See text accompanying notes 63-65 infra.

63. See 11 U.S.C. § 104a (1970).
64. S. REP. No. 1159, 89th Cong., 2d Sess., reprinted in [1966) 2 U.S.

CoDE CONG. & AD. NEWS 2456, 2457 (1966).
65. Id. See also In re Wetson's Corp., 17 UCC Rep. 423, 425 (S.D.N.Y.

1975) (in bankruptcy).
66. Id. The validity of statutory liens was explicitly recognized by

enactment of section 67b of the Bankruptcy Act (11 U.S.C. § 107b) which
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groups quickly exerted pressure on state legislatures to preserve
their favored position by upgrading their state priorities to the
status of liens, thus perpetuating the conflict between state and
federal priorities which the Chandler Act had been expected to
end."'67 "To insure the supremacy of the order of distribution pro-
vided in the Bankruptcy Act,"6 Congress enacted section 67c as "a
remedial trimming-back of the special exemption conferred on stat-
utory liens .... "69

In particular, section 67c(1) (A) evinced the intent of Congress
to strike those devices which disrupt the order of priorities estab-
lished under section 64a of the Bankruptcy Act. The legislative
history makes clear that the word "lien" in section 67c was intended
to have a functional, as opposed to a literal, interpretation. The
word "lien" was meant to encompass all those devices which have
the practical effect of distorting the federal scheme of priorities,
regardless of the label attached by state legislatures:

[I] f a class of creditors could obtain State legislation trans-
forming their debts into liens, they would then be in a
position superior not only to all other general creditors
but to priority claimants as well. This would be the re-
sult not only in the case of liens creating a noncontingent
property interest in a specific asset but also in the case of
liens which became effective only in the event of insolv-
ency or which did not attach to any particular asset. These
spurious liens were in reality disguised priorities and the
effect of their recognition in bankruptcy would be to dis-
tort the federally ordered scheme of distribution by de-
pressing the position of priority claimants....

ft became obvious that if all statutory liens, regardless
of what they were in substance, were to be treated as liens
in bankruptcy the order of federally created priorities
would be completely disrupted.7 0

Most authorities have loosely interpreted the word "lien" in
order to implement the congressional objective of invalidating those

provides in pertinent part that "except as otherwise provided in subdivision
(c) of this section, statutory liens in favor of employees, contractors,
mechanics, or any other class of persons . . . created or recognized by the
laws of . . . any State, may be valid against the trustee ...... 11 U.S.C.
§ 107b (1970).

67. In re Telemart Enterprises, Inc., 524 F.2d 761, 764 (9th Cir. 1975).
See also S. REP. No. 1159, 89th Cong., 2d Sess., reprinted in [1966] 2 U.S.
CODE CONG. & AD. NEWS 2456, 2457.

68. S. REP. No. 1159, 89th Cong., 2d Sess., [1966] 2 U.S. CODE CONG. &
AD. NEWS 2456, 2461.

69. In re Telemart Enterprises, Inc., 524 F.2d 761, 764 (9th Cir. 1975).
70. S. REP. No. 1159, 89th Cong., 2d Sess., reprinted in [1966] 2 U.S.

CODE CONG. & AD. NEWS 2456, 2457.
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statutory devices which distort the federally created order of
priorities. 7' Given this approach, the seller's reclamation right
under section 2-702 is clearly a statutory lien.

This conclusion has not found unanimous acceptance in the
courts. In In re Telemart Enterprises, Inc.,72 the United States
Court of Appeals for the Ninth Circuit upheld the seller's reclama-
tion right against the trustee's claim that such right is a statutory
lien. The court began its consideration of this question by noting
that the Bankruptcy Act pursues the two "inherently contradic-
tory" policies of (1) achieving an equitable distribution of the
debtor's assets, while (2) maintaining a general policy of deference
to state-created property interests.73 After observing that a lien
is an interest in property,7 4 the court identified sections 6075 and
67c 7 6 as two provisions of the Bankruptcy Act which operate as
limitations on the policy of deference to state-created liens.77

With reference to the congressional policy underlying section
67c, the court acknowledged that "deference to state-created liens
led to abuses. ' 78  The specific "abuse" aimed at by section 67c was
the distortion of the federal order of priorities set out in section
64 that would accompany a general recognition of those statutory
liens that operate essentially as priorities in bankruptcy.79 Thus
the court concluded that "[s] ection 67c, as amended in 1966, is an
attempt to minimize state conflicts with federal priorities by invali-
dating as against the trustee some of the more obviously spurious
liens, those which function more as priorities in bankruptcy than
as property interests."8 0

Having identified the congressional purpose behind enactment
of section 67c, the court then considered the effect of that section

71. See, e.g., In re Giltex, Inc., 17 UCC Rep. 887, 894-95 (S.D.N.Y.
1975); In re Wetson's Corp., 17 UCC Rep. 423, 427 (S.D.N.Y. 1975) (in bank-
ruptcy); In re Federal's, Inc., 402 F. Supp. 1357, 1367-68 (E.D. Mich. 1975);
35 U. Pir. L. REV. 922, 931 (1974); Comment, Statutory Liens Under § 67c
of the Bankruptcy Act: Some Problems of Definition, 43 TUL. L. REv. 305,
309, 314 (1969).

72. 524 F.2d 761 (9th Cir. 1975).
73. Id. at 763.
74. Id. at 764.
75. 11 U.S.C. § 96 (1970). Section 60 gives the trustee power to avoid

certain preferential transfers made by the debtor while insolvent prior to
the filing of the petition in bankruptcy.

76. 11 U.S.C. § 107c (1970).
77. 524 F.2d at 764.
78. Id.
79. Id.
80. Id.
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on a seller's reclamation right under section 2-702. The court
stated:

[U]nder section 2-702(2) receipt of goods on credit while
insolvent is deemed a fraud on the creditor rendering the
sale voidable. The sale thus is defective froms its incep-
tion. Clearly no new security has been given for an ante-
cedent debt; the "lien," if it is conceived as such, attached
at the instant the debt was created. . . . [E] nactment of
section 2-702 (2) did not present the abuse which section
67c was designed to combat. Accordingly, we would not
be justified in using section 67c to strike down UCC
§ 2-702 (2) .81
The court did not deny that the seller's right to reclaim under

section 2-702 is a "statutory" right. The court thus appears to have
concluded that section 2-702, although "statutory," is nonetheless
not a "lien," but merely an additional ground for sellers to rescind
and reclaim. This conclusion is made clear from the following
passage of the court's opinion:

We concede that this holding permits the state to evade
the spirit of section 64 by multiplying grounds on which a
seller may rescind a sale. Nothing in the Bankruptcy Act
prevents a state from authorizing rescission for grounds
other than those recognized at common law, such as fraud
and misrepresentation. This loophole is a necessary result
of Congress' attempt to promote simultaneously two con-
flicting interests: equal distribution of the bankrupt's es-
tate among all general creditors and recognition of property
interests created by the state.8 2

The court's reasoning appears to be internally inconsistent.
The court had acknowledged that the purpose of section 67c was
to strike those devices of statutory creation which have the effect
of disrupting the order of priorities set out in section 64.83 Given
this interpretation, the court's conclusion that upholding section
2-702 "permits the state to evade the spirit of section 64" should
have ended the inquiry. The court thus placed undue emphasis
on the secondary policy of the Bankruptcy Act to accord favored
treatment to certain classes of creditors rather than using a func-
tional interpretation of the term "statutory lien" to invalidate those
provisions of state law which frustrate the federal priority scheme
embodied in section 64.

CONCLUSION

The emerging trend of judicial and scholarly thought over-

81. Id.
82. Id. at 766.
83. See text accompanying notes 78-80 supra.
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whelmingly supports the conclusion that section 2-702 creates in
a seller of goods a right of reclamation which "first becomes effec-
tive upon the insolvency" of the buyer.8 4 The authorities have like-
wise come to accept the conclusion that section 2-702, which creates
a nonconsensual right to reclaim goods, stands as a significant depar-
ture from the common law right of action for rescission, and is
therefore also a "statutory" right."" The controversy which still
surrounds the rights of a reclaiming seller as against a trustee in
bankruptcy centers upon the characterization of the right of recla-
mation as a lien. Whether given a literal interpretation, 6 or a
functional construction designed to invalidate state interests which
distort the federally created order of priorities,8 7 the right of recla-
mation created by section 2-702 operates to secure performance of
an obligation and tends to promote a state-created priority in dero-
gation of section 64 of the Bankruptcy Act, and accordingly should
be deemed to be a statutory lien.

Robert A. Green-'78

84. See text accompanying notes 11-15 supra.
85. See text accompanying notes 16-34 supra.
86. See text accompanying notes 38-54 supra.
87. See text accompanying notes 55-78 supra.
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