
COMMUNICATIONS - FEDERAL COMMUNICATIONS ACT - SECTION

315 (a)--LIE COVERAGE OF CANDIDATE DEBATES AND PRESS CON-

FERENCES DOES NOT NECESSARILY CREATE EQUAL TIME OBLIGA-
TIONS.-Chisholm v. FCC, 538 F.2d 349 (D.C. Cir. 1976).

Section 315(a) of the Federal Communications Act requires
that any licensee who permits a candidate to "use" his facilities
must afford equal broadcast time to all other candidates for the
same office." In the past, the Federal Communications Act has in-
terpreted "use" to require that radio or television licensees who
broadcast debates 2 or press conferences 3 involving candidates for
public office offer equal time to all other legally qualified candi-
dates. Because of the large number of candidates for president,4

the FCC's "equal time" rule has in effect prohibited broadcast of
debates among presidential candidates, and has sometimes inter-
fered with news coverage of noncampaign activities of office-
holders.5

The FCC had based its equal time position upon an interpreta-
tion of section 315 (a) of the Federal Communications Act. 6 In
April of 1975, this interpretation was challenged by the Aspen In-
stitute Program on Communications and Society [Aspen]. Aspen
petitioned the Commission to reconsider its holding as it applied
to debates. CBS, Inc., filed a similar petition challenging the inter-
pretation as applied to presidential press conferences. The Com-
mission held that its reading of section 315 had been erroneous and
entered a declaratory order that live coverage of either debates or
press conferences would not create equal time obligations if, in the

1. 47 U.S.C. § 315(a) (1970).
2. The Goodwill Station, Inc., 40 F.C.C. 362, 363 (1962); Robert L.

Wyckoff, 40 F.C.C. 370, 372 (1962).
3. Columbia Broadcasting 'System, Inc., 40 F.C.C. 395 ,397-98 (1964);

47 C.F.R. § 73.120 (1976); 47 C.F.R. § 73.657 (1976).
4. In 1956 there were at least 18 presidential candidates. In 1952,

there were 16; in 1960, there were 16. Brief for Appellee at 20, Chisholm
v. FCC, 538 F.2d 349 (D.C. Cir. 1976). See also 105 CONG. REC. 14457 (1958)
(remarks of Senatorl Hartke).

5. See, e.g., Brief for Intervenor National Broadcasting Company, Inc.,
at 4, Chisholm v. FCC, 538 F.2d 349 (D.C. Cir. 1976). Brief for Intervenor
CBS, Inc., at 36-40, Chisholm v. FCC, 538 F.2d 349 (D.C. Cir. 1976). See
also Lar Daly, 26 F.C.C. 715 (1959).

6. 47 U.S.C. § 315(a) (1970) is as follows:
(a) If any licensee shall permit any person who is a legally

qualified candidate for any public office to use a broadcasting sta-
tion, he shall afford equal opportunities to all other such candidates
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reasonable judgment of the broadcaster, they were bona fide news
events.

7

Congresswoman Shirley Chisholm, the National Organization
for Women, and the Democratic National Committee, having sub-
mitted informal comments in opposition to the Aspen and CBS peti-
tions, appealed the FCC's decision directly to the United States
Court of Appeals for the District of Columbia. In Chisholm v. Fed-
eral Communications Commission,8 the Court of Appeals affirmed
the FCC ruling.9

The root of the controversy, before both the FCC and the court
of appeals, was the legislative history of the 1959 amendments
to section 315. This note will analyze the Chisholm decision in light
of the legislative history of the 1959 amendments, both because of
its intrinsic importance and as a study in the use of legislative ma-
terials.

BACKGROUND

THE LAW BEFORE 1959

As early as 1927, the possibility that a licensee might use his

for that office in the use of such broadcasting station: Provided,
that such licensee shall have no power of censorship over the mate-
rial broadcast under the provisions of this section. No obligation
is imposed upon any licensee to allow the use of its station by any
such candidate. Appearance by a legally qualified candidate on
any-

(1) bona fide newscast,
(2) bona fide news interview,
(3) bona fide news documentary (if the appearance of the

candidate is incidental to the presentation of the subject or subjects
covered by the news documentary), or

(4) on-the-spot coverage of bona fide news events (including
but not limited to political conventions and activities incidental
thereto), shall not be deemed to be use of a broadcasting station
within the meaning of this subsection. Nothing in the foregoing
sentence shall be construed as relieving broadcasters, in connection
with the presentation of newscasts, news interviews, news docu-
mentaries, and on-the-spot coverage of news events, from the obli-
gation imposed upon them under this chapter to operate in the pub-
lic interest and to afford reasonable opportunity for the discussion
of conflicting views on issues of public importance.
7. F.C.C. Memorandum Opinion and Order (F.C.C. 75-1090), 40 Fed.

Reg. 52,084, 55 F.C.C.2d 701 (1975) [hereinafter Aspen]. The CBS petition
challenged only the Commission's position on presidential press conferences,
but the Commission made its order applicable to press conferences by all
candidates, so long as they are bona fide news events. Id. at para. 38. Sim-
ilarly, the ruling on debates applies to appearances by candidates for any
office.

8. 538 F.2d 349 (D.C. Cir. 1976).
9. Id. at 366. The Supreme Court has subsequently denied certiorari

in Chisholm, 97 S. Qt. 247 (1976),
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broadcasting rights to give unfair advantage to a favored candidate
concerned Congress. The Radio Act of that year provided that a
licensee who permitted the use of a broadcasting facility by a can-
didate must afford equal opportunities to all other legally qualified
candidates for the same office. 10 The FCC was left the task of de-
fining precisely what types of broadcasts were "uses" which would
trigger equal time obligations.1 For the most part, the Commission
construed the term broadly.' 2

In 1959 in Columbia Broadcasting System, Inc., (Lar Daly) 13

the FCC ruled that a broadcaster whose newscasts had included film
clips of a mayor greeting dignitaries and cutting ribbons must af-
ford equal time to all other candidates for his office, regardless of
whether their activities were newsworthy.' 4 This decision disturbed
legislator and broadcaster alike.' 5 They predicted severe restric-
tions on campaign news coverage since broadcasters might choose
to black out campaign news rather than to commit the time neces-
sary to give equal time to every fringe candidate.' 6

CONGRESS IN 1959 AND 1960

The House Subcommittee on Communications and Power re-
ceived a number of proposals for changes to section 315. Several
included specific exemptions from equal time requirements for de-
bates and panel discussions. 17  The bill which the Committee

10. Radio Act of 1927, ch. 169, 44 Stat. 1170 (1927). The same lan-
guage was integrated into the Communications Act of 1934, (§ 315) 48 Stat.
1064, at 1088 (1934).

11. See, Use of Broadcast Facilities by Candidates for Public Office,
FCC 54-1155 (Sept. 8, 1954), 1 Fed. Reg. 5948, 5950 (1954); Use of Broadcast
Facilities by Candidates for Public Office, 28 Fed. Reg. 7817, 7818 (1958).

12. "Use" was sometimes defined in practice to include any appear-
ance, whether or not instigated by the candidate. Id. See also KFL, 40
F.C.C. 257 (1952); WBBM, 40 F.C.C. 258 (1952); Sen. Monroney, 40 F.C.C.
251 (1952). But cf. Allen H. Blondy, 40 F.C.C. 284 (1957) (no offer of equal
time required when candidate's face appeared in a group and his name was
mentioned).

13. 26 F.C.C. 715 (1959). Daly was a regular candidate for both the
Republican and Democratic nomination for mayor of Chicago, and appar-
ently ran for U.S. President twice. He made a number of complaints to
the F.C.C. 40 F.C.C. 377 (1963); 40 F.C.C. 310 (1960); 40 F.C.C. 270 (1956).

14. 26 F.C.C. 715 (1959).
15. 105 CONG. REC. 14442 (1958) (remarks of Sen. Pastore); id. at

14447, where transcript of TV program commenting on Lar Daly was read
into record; id. at 16224 (remarks of Rep. Budge); id. at 16225 (remarks
of Rep. Brown of Ohio).

16. S. REP. No. 562, 86th Cong., 1st Sess. 10 (1959). See also 105 CONG.
REc. 16237 (1959) (remarks of Rep. Barr).

17. H.R. REP. Nos. 7122, 7180, 7216, 7602, & 7985, 86th Cong., 1st Sess.

19771
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selected"' exempted bona fide newscasts, news interviews, and "on
the spot coverage of bona fide news events," but did not specifically
exempt debates and panel discussions. 19

The proposals made to the Communications Subcommittee of
the Senate Committee on Interstate and Foreign Commerce in-
cluded specific exemptions for debates and panel discusssions like
those considered in the House. 20  An exemption for panel discus-
sions was actually part of the bill reported to the full Senate,2 1

but that exemption was removed by a floor amendment, after vigor-
ous complaints that panel discussions could be staged by broad-
casters to provide preferential coverage for favored candidates. 22

Thus both the House Committee and the Senate itself considered
specific debates or panel discussions amendments and both rejected
them.

One could conclude from this history that Congress intended
that debates and discussions never be broadcast without the offer
of equal time to excluded candidates. 23 Another conclusion is that
the exemptions chosen by the House and Senate dealt with the type
of program format used by the broadcaster to communicate news.
The debates and panel discussion amendments, however, concen-
trated on particular classes of events, which might sometimes have
news value, but might just as often not.24  Arguably, then, it was
the quality of news value which justified the exemptions which
Congress enacted. It seems likely, therefore, that the debates and

(1959), cited in Brief for Respondent at 21, Chisholm v. F.C.C., 538 F.2d
349 (D.C. Cir. 1976).

18. H.R. REP. No. 7985, 86th Cong., 1st Sess. (1959) H.R. REP. No. 802,
86th Cong., 1st Sess. (1959).

19. H.R. REP. No. 7985, 86th Cong., 1st Sess. (1959). The term "news
interviews" has a specialized meaning. It meant, not on-the-spot interviews
of the "man in the street" type, but programs like "Meet the Press" and
"Face the Nation." Columbia Broadcasting System, Inc., 40 F.C.C. 395, 396-
97 (1964).

20. S. REP. No. 562, supra note 16.
21. Id. at 1.
22. 105 CONG. REC. 14450-51 (1959) (remarks of Sen. Engle).
23. Chisholm at 376 (Wright, J., dissenting).
24. A given event might be covered by broadcasters using one of sev-

eral program formats. One might broadcast the event live and "on-the-
spot", another might videotape it for a later broadcast, still another might
use film clips of it as part of an evening news show. Note that exemption
depends on the format chosen. Neither the news show nor the live broad-
cast would create equal time obligations. The delayed broadcast, however,
would subject the broadcast to equal time requirements, even though the
substance of the broadcast-the event covered-was the same as that in the
other two examples.

[Vol. 10
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panel discussion classifications were rejected because they bore no
particular relation to news value. 25

The House bill would have exempted appearances of candidates
only when they were "incidental to" the presentation of news. 26

The House Committee report stated that programs, the central
aspect of which was the appearance of a candidate, would not
qualify for exemption from the equal time requirements, under the
"incidental to" language.2 7 According to the House Report, the "in-
cidental to" language was meant to indicate a number of require-
ments for exemption.2 8

One such requirement was that the decision to provide coverage
be made for the purpose of aiding bona fide news coverage rather
than advancing the interests of the candidate. Through the "in-
cidental to" language the Committee also meant to prevent the free
broadcast of events "staged" by a candidate solely to promote his
cause. An appearance in connection with such an event would not
qualify for exemption, since the appearance would be the central
aspect of -the event, and not merely incidental to it2

Representative John Bennet of Michigan tried to have the so-
called "incidental to" test taken out of the bill on the House floor.3 0

He was concerned that the "incidental to" test depended on a nebu-
lous distinction between news value derived from the candidate's
appearance itself, and that owing to some other factor. 3 1 This dis-
tinction would have been difficult to apply in practice.3 2

The House version of the bill required the "incidental to" test
to be satisfied before any broadcast could qualify for exemption
under section 315. 3

3 The legislation passed by the Senate did not
include such a test for exemption.3 4 The Joint Conference Com-

25. This distinction is not articulated anywhere in the legislative his-
tory. It is, however, suggested in a number of places. See, e.g., 105 CONG.
REc. 16229 (1958) (remarks of Rep. Harris). H.R. REP. No. 802 at 12 states,
"[T]he removal of the debates and discussions exemptions does not imply
an intention on the part of the committee, not to exempt ... an appearance
on any such documentary or discussion which may fall within the category
of a bona fide newscast or in the category of 'on-the-spot coverage of news
events' ... "

26. Compare S. REP. No. 2424, 86th Cong., 1st Sess. (1959) with H.R.
REP. No. 7985, 86th Cong., 1st Sess. (1959).

27. H.R. REP. No. 802, 86th Cong., 1st Sess. 6 (1959).
28. Id. at 5.
29. Id. at 6.
30. 105 CONG. REc. 16241-44 (1959).
31. Id. at 16241.
32. Id. at 16242.
33. Id. at 16244.
34. Id. at 14455.
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mittee chose the Senate's version,35 and both houses acquiesced in
the Conference Committee's choice.3 6

In August of 1960, after the presidential nominating conven-
tions, NBC, CBS, and ABC proposed to broadcast a series of "Great
Debates" between the major candidates if the equal time require-
ments of section 315 were suspended for the debates. 37 Congress
responded by suspending the equal time provisions for the presi-
dential campaigns of 1960.38

In summary, the amendments enacted in 1959 exempted several
types of news programs. Debates were not specifically exempted
although such an exemption had been proposed.39 A requirement
that candidate appearances be merely "incidental to" the presenta-
tion of news had been proposed by the House, but rejected by the
Conference Committee. 40  The report of the House Committee, of
course, was based on the House bill, and contained numerous refer-
ences to the "incidental to" limitation. Finally, the 1960 Joint Re-
solution seems to have suspended consideration of the application
of the section 315 amendments to debates.

FCC's ORIGINAL INTERPRETATION

The FCC first applied the new amendments to section 315 in
The Goodwill Station, Inc. 41 In Goodwill a Detroit radio station
broadcast a debate between two candidates for governor of Michi-
gan.42 The Commission ordered the station to offer equal time to
a third-party gubernatorial candidate.43 It ruled that the debates
were not exempt as news events, pointing out that debates had been
excluded from the 1959 amendments, and inferring from the 1960
suspension that the 1960 debates would not have been exempt with-
out special authorization. 44 The FCC phrased the remaining ques-
tion as "whether a nonexempt program, such as a debate, can be
broadcast as on-the-spot coverage of a bona-fide news event, and
thereby attain exempt status.. . ."45 The FCC identified the legis-

35. H.R. REP. No. 1069, 86th Cong., 1st Sess. (1959). 105 CONG. REC.
17778 (1959) (remarks of Rep. Bennet).

36. 105 CONG. REc. 17782, 17832 (1959).
37. S. REP. No. 1539, 86th Cong., 2d Sess. 5 (1960).
38. S.J. Res. 207, Pub. L. No. 86-677, 74 Stat. 544 (1960).
39. See text at notes 17-22 supra.
40. See text at notes 26-36 supra.
41. 40 F.C.C. 362 (1962).
42. Goodwill at 362.
43. Id. at 365.
44. Id. at 363.
45. Id. at 363.
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lative intent by reference to the history of the debates exemption,
and the inferences suggested by the suspension. The Commission
also relied on the House Report, and particularly upon its statement
that candidate appearances must be incidental to the event, and
not its central aspect. It therefore concluded that debates could
not be exempt under section 315, and ordered the Goodwill station
to afford equal time to a third party candidate.46

National Broadcasting Co., (Wyckoff), 47 released a week later,
dealt with a debate between two candidates for governor of Cali-
fornia broadcast by various radio and television stations as a news
event.48 NBC and CBS contended that their broadcast of the de-
bate was exempt as on-the-spot coverage of a news event and that
the identification of a news event was a matter committed solely
to the broadcasters' news judgment.4 9 The FCC categorically re-
jected the argument that news judgment by the broadcaster was
the proper test for exemption, 0 and affirmed its prior order
requiring an offer of equal time to third-party candidates. 51 Again
it alluded to Congress' failure to adopt a debates exemption and
to the 1960 suspension of the equal time requirements. The FCC
held that to be exempt, an event must have independent news value
apart from the candidate's appearance, 5 2 and the candidate's ap-
pearance must not be intended by him solely to advance his own
candidacy. 3

In 1964 the Columbia Broadcasting System [CBS] requested a
declaratory ruling on the issue of whether equal time requirements
would be triggered by its decision, based on an analysis of news
value, to broadcast news conferences held by President Johnson or
any of his opponents. 54 CBS' first argument was that such a broad-
cast would be exempt under section 315 (a) (2) as a news interview.5 5

The FCC ruled that section 315 (a) (2) did not apply, since the legis-
lative history indicated that by "news interview" Congress had in-
tended a regularly scheduled program in the mold of "Meet the

46. Id. at 363-64 (quoting H.R. REP. No. 802, 86th Cong., 1st Sess. 6
(1969)).

47. 40 F.C.C. 370 (1962).
48. Id. at 370-71.
49. Id. at 371-73.
50. Id.
51. Marietta Broadcasting, Inc., 40 F.C.C. 366 (1962).
52. Wyckoff at 372.
53. Id. at 372-73.
54. 40 F.C.C. 395 (1964).
55. Id.
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Press," the format and content of which were fully within the con-
trol of the broadcaster.5 6

The FCC disposed of CBS' second argument, that broadcasts
of the conferences qualified as on-the-spot coverage of bona fide
news events, by reference to Goodwill and Wyckoff.5 7 The Com-
mission stated that if section 315(a) (4) permitted coverage of any
candidate appearance which the licensee deemed newsworthy, the
equal time rule could be swallowed by its exceptions.58

The rule laid down in CBS however, was softened several weeks
later in Republican National Committee.5 9 President Johnson had
made a televised address to respond to certain "extraordinary" for-
eign events, and the three networks had denied Senator Goldwater's
request for equal time. 0 The FCC refused to order the three net-
works to grant equal time.6' The extraordinary character of the
events reported upon, in the Commission's view, supported the con-
clusion that the broadcast qualified as an on-the-spot coverage of
a bona fide news event.6 2 CBS was ostensibly distinguished, not
because of any abuse of news judgment therein, but because it had
involved press conferences.6 3

The Commission's emphasis on candidate motive, and its insist-
ence that the candidate's appearance not be the central aspect of
the program, echo the House Report, and its "incidental to" test. 4

Through its imposition of that test, the FCC had severely limited
the use of section 315 (a) (4).(65

THE CHISHOLM AND ASPEN DECISIONS

In its declaratory ruling in Aspen, the FCC reversed itself, an-

56. CBS at 396-97 (quoting H.R. REP. No. 1069, 86th Cong., 1st Sess.
(1959) (Conference Report) and 105 CONG. REc. 17829 (1959) (remarks of
Sen. Pastore)). Although CBS has persistently raised the argument that
press conferences should be exempt as news interviews, the Commission's
definition of the word appears well supported by the legislative history,
if not on the face of the statute. See 105 CONG. REc. 17828-29 (1959) (re-
marks of Sens. Pastore and Engle); 105 CONG. REc. 17831 (1959) (remarks
of Sens. Pastore and Engle); id. (remarks of Sen. Scott); 105 CONC. REC.
16225 (1959) (remarks of Rep. Brown).

57. CBS at 397.
58. Id. at 398.
59. 40 F.C.C. 408 (1964), aff'd by an equally divided court sub nom.

Goldwater v. F.C.C., 379 U.S. 893 (1964).
60. Republican Nat'l Comm. at 408.
61. Id.
62. Id. at 409-10. But cf. CBS at 397-98 (news judgment is not the

sole criterion for identifying a 315 (a) (4) news event).
63. Republican Nat'l Comm. at 410.
64. See text accompanying notes 17-22 supra.
65. Aspen at -, 40 Fed. Reg. 52,088.
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nouncing that it would now interpret section 315(a) (4) to exempt
both debates and press conferences if in the judgment of the broad-
caster they were bona fide news events and if they were covered
live and in their entirety. 6 In Chisholm the Court of Appeals af-
firmed the Commission's ruling.6 7

The majority opinion took the position that debates and press
conferences should be treated like any other potentially news-
worthy event.68 There was no reason to apply special conditions
to their qualification as news events.69 The court found the history
of section 315 inconclusive on the question of whether press confer-
ences and debates should be exempted. Consequently, it deferred
to the interpretation of the FCC as the agency charged with ad-
ministering the communications law. 70 The court agreed with the
Commission's recognition that, although not all debates are news-
worthy, those which have news value qualify for the exemption.

In his dissenting opinion, Judge J. Skelly Wright contended
that Congress had never intended debates and press conferences
to be included in the exemptions.7' Rather than a broadly remedial
reconstruction of the equal time law, the 1959 amendments were
only the reaction by Congress to Lar Daly and an attempt to restore
the status quo ante.72 The congressional removal of the specific
exemptions for debates persuaded Wright that Congress had not
considered debates to be exempt events. 78

The majority was not especially troubled by implications of the
1960 Joint Resolution.7 4 Prior to 1960, none of the new exemptions
had been applied to particular cases by the FCC. The majority
concluded that Congress' main concern was that uncertainty over
the effect of the 1959 amendments might prevent the debates alto-
gether.75 On the other hand, the dissent echoed the argument made
in Goodwill that the Joint Resolution implied that debates would
not be exempt without special legislation. 76

The FCC had concluded that its prior rulings in Goodwill and
Wyckoff, based upon the "incidental to" language in the House Re-

66. Id. at -, 40 Fed. Reg. 52,087.
67. Chisholm at 351.
68. Id. at 357.
69. Id.
70. Id. at 357.
71. Id. at 374.
72. Id. at 367-68.
73. Id. at 374.
74. Id. at 360-61.
75. Id.
76. Id. at 377.
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port, were erroneous.7 7 This conclusion had been based on the Con-
ference Committee's removal of the "incidental to" language from
the final bill.78 The majority of the court of appeals agreed.7 9

In his dissent, however, Judge Wright contended that the over-
all legislative history required two tests for the exemption of an
event. One test would have excluded staged or "stump" speeches
from the exemption. Judge Wright stated that an alternative for-
mulation of this test was the degree of broadcaster control over the
content of the program.8 0 The other test related to the candidate's
purpose in appearing.8 ' Press conferences, which are substantially
controlled by the candidate and which are usually called to promote
his candidacy, fail on both counts.8 2 To support his two tests, Judge
Wright relied primarily on the House Report.8 3

The majority emphasized that congressional proponents of the
amendments exempting news coverage from equal time require-
ments had stated that the 1959 amendments represented a calcu-
lated risk, increasing broadcaster latitude while recognizing a po-
tential for abuse, to improve political news coverage.8 4  Judge
Wright, however, objected to the fact that the Commission had
shifted the primary responsibility for determination of news value
to the broadcaster.8 3 Judge Wright argued that the extensive dis-
cussion in both the House and Senate of the kinds of activity which
would or would not be exempt reflected a congressional expectation
that the FCC would elaborate on the exempt categories by rules
and regulations. 8 6 Judge Wright concluded that Congress intended
that the definition of a bona fide news event should not be deter-
mined by broadcasters, but by the FCC.8 7

Although the majority was unable to draw its own conclusions
about some aspects of the legislative history, it found no indication
in the statutory language itself that any test of staging or ulterior
motive should play a part in the identification of newsworthy

77. Aspen at -, 40 Fed. Reg. 52,087.
78. Id. See text accompanying notes 17-22 supra.
79. Chisholm at 357.
80. Id. at 379.
81. Id.
82. Id. at 382.
83. Id. at 379.
84. Id. at 359-60 (quoting 105 CONG. REc. 17782 (1959) (remarks of

Chairman Harris)).
85. Id. at 383-84 (quoting from 40 Fed. Reg. 52,090 n.19).
86. Id. at 384, 385 (quoting 105 CONG. REc. 16227 (1959) (remarks of

Rep. Celler)).
87. Chisholm at 384.
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events.8 8 Rather, the exemption of an event was left to the "rea-
sonable news judgment" of the broadcaster.8 9

DISCUSSION

The use of legislative history in the majority and dissenting
* opinions presents a striking contrast. The majority approached the

statements made in committee reports and floor debate with great
caution, and was clearly reluctant to rely upon them.90 Throughout
the opinion, the majority placed heavy emphasis on the statute as
it was enacted, and upon the expertise of the agency charged with
its administration. 1

The dissent, on the other hand, gave legislative history much
greater effect. Judge Wright used the Congressional Record and
the committee materials to ascertain what he considered Congress'
"true" intent.92  For instance, Judge Wright contended that, rather
than being committed to the news judgment of the licensee, as a
reading of the bare statutory language would suggest, the identifi-
cation of the "news value" needed to support an exemption should
be made in advance by the FCC through regulations.9 3 Although
it is possible to find support in the legislative history for Judge
Wright's contention,94 a closer look at the problem which Congress
faced and at its solution makes clear that his interpretation does
not reflect the intent of Congress. As was suggested previously,
both houses settled on exemptions based on news value and pro-
gram format.9-5 Exemptions for debates and panel discussions were

88. Id. at 358-59.
89. Id. at 359.
90. The majority would not go further than to call the legislative his-

tory "inconclusive," Chisholm at 356, 360, 363, although it did find congres-
sional intent to expend broadcaster discretion, id. at 356, 359-60, and to per-
mit the FCC some room to develop its own operating standards for the ap-
plication of the amendments, id. at 356-57. The remainder of the majority's
consideration of legislative history consisted of findings that the Commis-
sion's position is not unreasonable, and statements of deference to the ex-
pertise of the administering agency. Id. at 356, 360, 364.

91. Id. at 364, 366.
92. Id. at 367-88.
93. Id. at 385-86 (citing 105 CONG. REc. 16227 (1959) (remarks of Rep.

Celler)); Judge Wright also interpreted the delegation of rulemaking power
in section 315 (d) as a mandate to the Commission to make advance rules on
news value, rather than to leave its identification to broadcaster news judg-
ment. Chisholm at 386. See also S. REP. No. 562, 86th Cong.; 1st Sess. 11-
12 (1959).

94. See 105 CONG. REc. 16227 (1959) (remarks of Rep. Celler); S. REP.
No. 562, 86th Cong., 1st Sess. 11-12 (1959).

95. See text at notes 23-25 supra.
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removed, not because Congress had any particular hostility to those
events, but simply because. an exemption would have permitted
their unrestricted broadcast without regard to news value.96

News value, the prerequisite for exemption, is not something
which may be rigidly defined. The factors which come to mind
in describing it include public interest, historical importance,
novelty, and the occurrence of other related events . Few of these
factors may be identified in advance by objective criteria. It log-
ically follows that if news value is the touchstone for exemption,
it may only be identified on a case by case basis, and not by rules
and regulations prepared in advance. Since each of the exemptions
in section 315 refers to "news",97 Congress could not have expected
the identification of exempt events to be made entirely in advance,
even though statements in debate might have suggested otherwise.

Inferring a restriction from the fact that proposed language has
been deleted also entails the risk of misinterpreting legislative in-
tent. In this case, the removal of specific exemptions for debates
and discussions at first seems to be strong evidence of an intent
to exclude them. Closer examination, however, suggests that the
debates and discussions exemptions were dropped because Congress
preferred to base the exemptions on news value instead of type
of event.98

Judge Wright's reliance upon legislative materials to engraft
onto the statute restrictions not apparent on its face led to his asser-
tion of the staging and motive tests which do not appear anywhere
in the statute.9 9 In support of the staging test, he quoted part of
the House report discussion of the meaning of the "incidental to"
test. 00 In Wyckoff, the FCC concentrated on candidate motive as
a derivative. of the "incidental to" test;1 1 Judge Wright applied the
same test.10 2 Thus both his "staging" and "motive" tests are de-
rived from the House discussion of the "incidental to" test,10 3 even
though the "incidental to" test was eliminated by the Conference
Committee.10 4 Hence, Judge Wright's reliance upon an exemption

96. Id.; 105 CONG. REC. 14450 (1959) (remarks of Sen. Engle).
97. 47 U.S.C. § 315(a) (1971). See also 105 CONG. REC. 14443 (1959)

(remarks of Rep. Holland).
98. See notes 23-25 and accompanying text supra.
99. Chisholm at 379-82. See text at notes 81, 82 supra.

100. Chisholm at 379 (quoting H.R. REP. No. 802, 86th Cong., 1st Sess.
5 (1959)).

101. Wyckoff at 372.
.102. Chisholm at 379.
103. See text at notes 26-29 supra and Wyckoff at 372-73.
104. See text at notes 33-36 supra.
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test which is based upon the "incidental to" language would seem
to be misplaced.

It is always difficult to be certain that a particular statement
or report actually reflects the true legislative intent, no matter
how authoritative it may be when made. The reports of the House
and Senate committees are, of course, valuable resources for the
construction of ambiguous statutory terms. On the other hand, the
conference committees can make significant changes in the bills be-
tween the time they are proposed and the time they are enacted.
Conference committee reports, however, are sometimes inadequate
to point out all the implications of the changes made.105 As a re-
sult, statements in House and Senate reports which appear to vary
statutory language should be approached with some skepticism.

CONCLUSION

Because the number of broadcast channels is limited, broad-
casters hold a monopoly over their medium. Fair treatment of com-
peting viewpoints thus assumes a greater importance in broadcast-
ing than in the print media. Equal time laws reflect the conflict
between the egalitarian desire to afford a forum for minority can-
didates and a pragmatic realization that air time is limited. On
one hand, Congress was reluctant to suppress minority opinion. On
the other it found the Lar Daly concept of rigid equality to exact
too high a cost because it restricted vital political communication. 10 6

The FCC interpretations over the years have shown the same
ambivalence. Lar Daly reflected an overriding concern with equal-
ity at the expense of utility. 10 7 With the 1959 amendments, Con-
gress evidenced a willingness to risk broadcaster abuse in order to
better inform the public.'0 8 In spite of this shift of emphasis, the
FCC after 1959 continued to try to prevent abuse by restricting in
advance the range of broadcaster discretion in news coverage.' 0 9

It was not until the Aspen ruling that the FCC accepted the

105. For instance, H.R. REP. No. 1069, 86th Cong., 1st Sess. (1959), the
Conference report for the instant legislation, is five pages long and two
pages consist of the text of the bill. It is considerably less detailed than
the House or Senate Committee reports.

106. See 105 CONG. REC. 14447-50 (1959); id. at 14456 (remarks of Sen.
Pastore). Cf. S. REP. No. 562, 86th Cong., 1st Sess. 10 (1959). 105 CONG.

REc. 14439-40; 14448, 14451 (1959) (remarks of Sen. Pastore); see also id.
at 14451 (remarks of Sen. Holland), id. at 14456-58 (remarks of Sens.
Hartke and Proxmire).

107. See text at notes 13-16 supra. See also Lar Daly at 734, 737, 739.
108. S. REP. No. 562, 86th Cong., 1st Sess. 10 (1959).
109. Goodwill at 364; Wyckoff at 371-73; CBS at 398.
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premise that segments of Congress had suggested years before-
that the risk of suppressing significant minority opinion is small
in comparison to the burden which strict equality imposes on politi-
cal communication."1 0 The balance between the competing inter-
ests is one for Congress to strike, and it did so in 1959.111 In Aspen
and Chisholm, the Commission and the Court have finally recog-
nized the choice which Congress made and have set out to see that
it is protected.

Mary Cannon Veed- '77

110. Aspen at -, 40 Fed. Reg. 52,089.
111. 47 US.C. § 315 (1971).
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