
COMMERCIAL LAW
COMMERCIAL LAW-UNIFORM COMMERCIAL CODE-ARTICLE

NINE: NEBRASKA SUPREME COURT DEMANDS STRICT COM-
PLIANCE WITH TERMS OF § 9-504(3) IF CREDITOR IS TO RECOVER
A DEFICIENCY JUDGMENT-DeLay First National Bank &
Trust Co. v. Jacobson Appliance Co., 196 Neb 398, 243
N.W.2d 745 (1976).

The Uniform Commercial Code provides that a debtor is
liable to a secured party for any deficiency resulting from the
resale of collateral.' In recent years, courts have imposed condi-
tions which the secured party must meet in order to collect such
a deficiency. 2 In DeLay First National Bank & Trust Co. v.
Jacobson Appliance Co., 3 the Nebraska Supreme Court
clarified the conditions which a secured creditor must fulfill in
order to obtain a deficiency judgment in Nebraska.4 DeLay
established conditions regarding the nature of the notice,5

minimum time of notice, 6 whether a private sale form may be
used for a public sale,7 and adequacy of price as a term of the

1. U.C.C. § 9-504(2) provides: "If the security interest secured an indebted-
ness, the secured party must account to the debtor for any surplus, and, unless
otherwise agreed, the debtor is liable for any deficiency." [All citations to the
U.C.C. in this article will be to the 1962 official text unless otherwise indicated.]

2. For discussions of this point, see Clontz, Guide to a Secured Creditor's
Remedies on Debtors' Default, 7 U.C.C. L.J. 348 (1975) [hereinafter cited as
Clontz]; Henszey, A Secured Creditor's Right to Collect a Deficiency Judgment
under UCC Section 9-504: A Need to Remedy the Impasse, 31 Bus. LAW. 2025
(1976) [hereinafter cited as Henszey]; Minetz, May a "Wrongdoer" Recover a
Deficiency Judgment, or Is Section 9-507(1) a Debtor's Exclusive Remedy?, 6
U.C.C. L.J. 344 (1974) [hereinafter cited as Minetz]; Note, A Creditor's Right to a
Deficiency Judgment under Article 9 of the Uniform Commercial Code: Effect
of Lack of Notice, 42 BROOKLYN L. REV. 56 (1975) [hereinafter cited as 42 BROOK-
LYN L. REV.].

3. 196 Neb. 398, 243 N.W.2d 745 (1976).
4. In Cornett v.'White Motor Corp., 190 Neb. 496, 501,'209 N.W.2d 341,344

(1973), the court had ruled:
The direct effect of a sale that is not commercially reasonable is to alter
the measure of the deficiency. In such case the fair and reasonable value
of the collateral as of the time of the sale is offset against the balance
due on the security agreement .... No sound policy requires us to
inject a drastic punitive element into a commercial context.

However, in Bank of Gering v. Glover, 192 Neb. 575, 579, 223 N.W.2d 56, 58-59
(1974), the court held that reasonable notification was a condition precedent to
recovery of a deficiency.

5. 196 Neb. at 404-05, 243 N.W.2d at 749.
6. Id. at 405-06, 243 N.W.2d at 749-50.
7. Id. at 407, 243 N.W.2d 750.
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sale.8 The court not only barred the creditor's recovery of a
deficiency judgment in a case in which either no notice or insuf-
ficient notice was given,9 but also held that if the secured party
disposes of the collateral in several sales, improper notification
of one sale acts to bar recovery of a deficiency judgment on the
entire debt. ° No other state has yet placed such conditions on
the secured party to show compliance with the Code.

FACTS AND HOLDING
DeLay First National Bank and Trust Co. (Bank) and Jacobson
Appliance Co. (dealer) entered into a floor-plan arrangement
prior to 1969. The obligations of the dealer were personally
guaranteed by Victor Jacobson. After a floor check in 1972, it
was found that the dealer had not remitted for $6,000 in mer-
chandise. The dealer then borrowed $10,000 from the Bank,
paid the amount due, and used the remaining funds for operat-
ing costs." The dealer defaulted on the loan. The Bank demand-
ed payment and then took possession of all records, accounts,
and property covered by its security interests.12

The disposition of this collateral took place in a series of five
separate transactions. First, crated merchandise was returned
to the manufacturer at ninety percent of the invoice price, less
freight. 13 No notice of this sale was given to Jacobson as guaran-
tor and only oral notice was given to an employee of the dealer. 14

Second, used merchandise was sold for $540. Notice was
sent on Tuesday, September 11, 1973, for a sale which took place
on Saturday, September.15.1 In the third transaction, five tele-
vision sets were sold to one party in October. 6 In a fourth
transaction, three washers and three dryers were sold to
another party. 7 No notice was given in either of these transac-
tions.

A fifth transaction involved a significant portion of new,
uncrated merchandise sold to another local appliance dealer
who received a twenty percent commission on the sales for its
services. The notice of this sale stated that the Bank had re-

8. Id. at 407-08, 243 N.W.2d 750-51.
9. Id. at 408, 243 N.W.2d at 751.

10. Id.
11. Id. at 400, 243 N.W.2d at 747.
12. Id. at 401-02, 243 N.W.2d at 748.
13. Id. at 402, 243 N.W.2d at 748.
14. Id. at 404, 243 N.W.2d at 749.
15. Id. at 405, 243 N.W.2d at 749.
16. Id. at 408, 243 N.W.2d at 751.
17. Id. at 406, 243 N.W.2d at 750.
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ceived a bid for eighty percent of the original invoice price on
unpaid items and that the other merchandise would be sold for
the best price possible. The notice was dated August 10, 1973;
the items were to be sold August 20, 1973.18

The first group of items were then sold to the other ap-
pliance dealer for eighty percent of the floor plan billing price.
The other items were transferred to him to be sold for a twenty
percent commission at a one-day sale to the public on August
26.19 The Bank then brought action to recover a deficiency judg-
ment against the dealer and Jacobson as guarantor. A jury
found that all sales were conducted in a commercially rea-
sonable manner.20 The district court entered judgment for the
Bank and the dealer appealed.

The Nebraska Supreme Court held that reasonable notifica-
tion of the resale was a condition precedent to the secured
party's recovery of a deficiency judgment.2 ' Such notification
must be written and give the debtor at least three business days
to make other possible financing arrangements 22 and must be
precise as to whether the disposition will be at a private or
public sale.23 There can be no misinformation, either intentional
or inadvertent, about the price to be charged.24 The Bank had
not complied with these requirements for each sale and, there-
fore, could not recover a deficiency on any part of the transac-
tion.

25

EFFECT OF FAILURE TO NOTIFY DEBTOR OF
DISPOSITION OF COLLATERAL

Courts have imposed the requirements of section 9-504(3)26
of the code as a condition to obtaining a deficiency judgment

18. Id.
19. Id. at 407, 243 N.W,2d at 750.
20. Id. at 412, 243 N.W.2d at 752.
21. Id. at 408, 243 N.W.2d at 751.
22. Id. at 405-06, 243 N.W.2d at 749-50.
23. Id. at 407, 243 N.W.2d at 750.
24. Id. at 407-08, 243 N.W.2d at 750.
25. Id. at 409, 243 N.W.2d at 751.
26. U.C.C. § 9-504(3) provides:
Disposition of the collateral may be by public or private proceedings
and may be made by way of one or more contracts. Sale or other
disposition may be as a unit or in parcels and at any time and place and
on any terms but every aspect of the disposition including the method,
manner, time, place and terms must be commercially reasonable. Un-
less collateral is perishable or threatens to decline speedily in value or is
of a type customarily sold on a recognized market, reasonable notifica-
tion of the time and place of any public sale or reasonable notification of
the time after which any private sale or other intended disposition is to
be made shall be sent by the secured party to the debtor, and except in
the case of consumer goods to any other person who has a security
interest in the collateral and who has duly filed a financing statement
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allowed by section 9-504(2).27 Section 9-504(3) sets forth the pro-
cedures for the secured party's28 disposition of collateral 29 by
public or private sale and provides for reasonable notification
of such sale to the debtor 30 who has defaulted. 31 Furthermore,
section 9-504(3) requires that every aspect of the sale must be
"commercially reasonable. '32 Because section 9-504(3) is neither
specific nor detailed,33 courts have supplied meaning to the
phrases "commercially reasonable" and "reasonable notifica-
tion."

Courts have developed three distinct interpretations of the
notification requirement of section 9-504(3) and the conditions
which the secured party must meet in order to collect a deficien-
cy judgment. 34 One line of authority holds that notice is a condi-
tion precedent to the recovery of a deficiency judgment.35

Another holds that the secured party, who fails to give notice, is
not absolutely barred from recovery of a deficiency, but has the
burden of proving that the fair market value of the collateral
was not equal to the amount of the outstanding obligation.36 The
third construction allows recovery to the secured party who has
not complied with notice requirements; moreover, in order to
recover under section 9-507(1), the debtor has the burden of

indexed in the name of the debtor in this state or who is known by the
secured party to have a security interest in the collateral. The secured
party may buy at any public sale and if the collateral is of a type
customarily sold in a recognized market or is of a type which is the
subject of widely distributed standard price quotations he may buy at
private sale.
27. See note 1 supra.
28. U.C.C. § 9-105(l)(i) defines a secured party as "a lender, seller or other

person in whose favor there is a security interest, including a person to whom
accounts, contract rights or chattel paper have been sold."

29. U.C.C. § 9-105(l)(c): "Collateral" means the property subject to a securi-
ty interest, and includes accounts, contract rights, and chattel paper which have
been sold.

30. U.C.C. § 9-105(I)(d) provides that a debtor is a person who owes pay-
ment or other performance of the obligation secured, whether or not he owns or
has rights in the collateral, and includes the seller of accounts, contract rights,
or chattel paper.

31. Default is not defined by the Code. However, U.C.C. § 9-501(3) states
that "parties may by agreement determine the standards by which the fulfill-
ment of these rights and duties is to be measured if such standards are not
manifestly unreasonable." Security agreements typically set forth circum-
stances which constitute default.

32. See note 24 supra.
33. See White, Representing the Low Income Consumer in Repossessions,

Resales and Deficiency Judgment Cases, 64 Nw. U. L. REV. 808, 818 (1970).
34. See Henszey, supra note 2, at 2026; Minetz, supra note 2, at 345; 42

BROOKLYN L. REV., supra note 2, at 56-57.
35. See generally cases cited note 38 infra.
36. See generally cases cited note 55 infra.
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proving that any damages were the proximate result of the
creditor's failure to give notice.3 7

NOTICE AS A CONDITION PRECEDENT

Several jurisdictions have taken the position that lack of
notification by the secured party to the debtor acts as an abso-
lute bar to recovery of a deficiency. 38 One of the earliest cases to
follow this position was Skeels v. Universal C.I.T. Credit
Corp.39 in which the court found that the secured party had
given no notice of resale of the cars to the debtor, and therefore
had denied the dealer his rights to redemption.4 0 The court held
that because the secured party had not provided notice it could
not look to the debtor for any loss and therefore denied the
deficiency.

41

Most jurisdictions in acdord with the Skeels decision de-
mand strict compliance with the notice provision 42 and place the

37. See generally cases cited notes 65, 70 infra.
38. In re Hardie, 17 U.C.C. REP. 633,637 (N.D. Ohio 1975); Skeels v. Univer-

sal C.I.T. Credit Corp., 222 F. Supp. 696, 702 (D. Pa. 1963); Atlas Thrift Co. v.
Horan, 27 Cal. App. 3d 999, 1009, 104 Cal. Rptr. 315, 321 (1972); Commercial
Credit Corp. v. Lloyd, 12 U.C.C. REP. 15, 18 (D.C. Super. Ct. 1973); Turk v. St.
Petersburg Bank & Trust Co., 281 So. 2d 534, 536 (Fla. Dist. Ct. App. 1973);
Edmondson v. Air Serv. Co., 123 Ga. App. 263, 263, 180 S.E.2d 589, 590 (1971);
Prairie Vista, Inc. v. Casella, 12 Ill. App. 3d 34, 34-35, 297 N.E.2d 385 (1973);
Herman Ford-Mercury, Inc. v. Betts, 251 N.W.2d 492, 496 (Ia. 1977); Camden
Nat'l Bank v. St. Clair, 309 A.2d 329, 333 (Me. 1973); One Twenty Credit Union v.
Darcy, 5 U.C.C. REP. 792, 792 (Mass. App. Div. 1968); Cities Serv. Oil Co. v.
Ferris, 9 U.C.C. REP. 899, 903 (Mich. Dist, Ct. 1971); Foundation Discounts, Inc. v.
Serna, 81 N.M. 474,476, 468 P.2d 875, 877 (1970); Aimonetto v. Keepes, 501 P.2d
1017, 1019-20 (Wyo. 1972). Contra, Taubr v. Johnson, 8 Ill. App. 3d 789, 793-94,
291 N.E.2d 180, 184 (1972); Abbott Motors, Inc. v. Ralston, 28 Mass. App. Dec. 35,
- 5 U.C.C. REP. 788, 792 (1964). Courts frequently cite to Vic Hansen & Sons,

Inc. v. Crowley, 57 Wis. 2d 106, 203 N.W.2d 728 (1973) for support of the view that
notice is a condition precedent to the recovery of a deficiency. However, in that
case the creditor did in fact notify the debtor of the resale. The creditor had
purchased at his own private sale and the court found that he had not acted
reasonably in obtaining an adequate price to protect the interests of the debtor.
The court then held that the creditor had "failed to show the amount that could
have been obtained through a sale conducted according to law" and was there-
fore precluded from obtaining a deficiency judgment. Id. at 115-16, 203 N.W.2d
at 733. Thus, although the court in its opinion said that in order to obtain a
deficiency' judgment, every aspect of the resale must be commercially rea-
sonable, the actual holding suggests that the creditor's deficiency was barred
because he had failed to sustain the burden of proving that the price was
adequate. See text at note 55 infra.

39. 222 F. Supp. 696 (W.D. Pa. 1963), vacated on other grounds, 335 F.2d 846
(3d Cir. 1964).

40. Id. at 702. U.C.C. § 9-506 provides that a debtor may redeem collateral
after default by tendering payment in full. See note 53 infra.

41. Id.
42. See, e.g., Atlas Thrift Co. v. Horan, 27 Cal. App. 3d 999, 1009, 104 Cal.

Rptr. 315, 321 (1972); Turk v. St. Petersburg Bank & Trust Co., 281 So. 2d 534, 536
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burden of proving reasonable notification of the debtor upon
the secured party.43 Two rationales have been suggested for
denial of a deficiency to a creditor who has failed to give ade-
quate notice of resale to a debtor. Some jurisdictions maintain
that the very purpose of the notice provision is to protect the
debtor by allowing him to be present at the sale and enter into
the bidding or to otherwise ensure that the sale was conducted
in a commercially reasonable manner. 4 Second, it has been
held that since the Code alters the common law with regard to
recovery of deficiency judgments, a creditor must strictly com-
ply with the statutory requirements.4 5

The secured party frequently contends that section 9-
507(1)46 is the exclusive remedy for determining any damages to
the debtor and that as a result the debtor is precluded from
rasing the creditor's noncompliance with section 9-504(3) as a
bar to a deficiency judgment.4 7 Jurisdictions holding that the
lack of reasonable notice bars a deficiency judgment have con-
sistently rejected this argument.48 For example, in Camden

(Fla. Dist. Ct. App. 1973); Braswell v. American Nat'l Bank, 117 Ga. App. 699,
700-01, 161 S.E.2d 420, 422 (1968).

43. See, e.g., In re Bro Cliff, Inc., 8 U.C.C. REP. 1144,1149 (W.D. Mich. 1971).
44. See Wells Fargo Bank v. Carter, 511 F.2d 1203, 1204 (9th Cir. 1975)

(applying California law); Camden Nat'l Bank v. St. Clair, 309 A.2d 329,333 (Me.
1973).

45. Thus, in Turk v. St. Petersburg Bank & Trust Co., 281 So. 2d 534, 536
(Fla. Dist. Ct. App. 1973), the court stated, "[S]ince deficiency judgments after
repossession of collateral are in derogation of the common law, any right to a
deficiency accrues only after strict compliance with the relevant statutes." This
reasoning relies on the rule of statutory construction that "[s]tatutes which
impose duties or burdens or establish rights or provide benefits which were not
recognized by the common law" are subject to "strict, or restrictive, interpreta-
tion according to which, to the extent of any doubt, they are given the effect
which makes the least rather than the most change in the common laws." 3
SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 61.01, at 41 (4th ed.
1974).

46. U.C.C. § 9-507(1) provides:
If it is established that the secured party is not proceeding in accordance
with the provisions of this Part disposition may be ordered or restrained
on appropriate terms and conditions. If the disposition has occurred the
debtor or any person entitled to notification or whose security interest
has been made known to the secured party prior to the disposition has a
right to recover from the secured party any loss caused by a failure to
comply with the provisions of this Part. If the collateral is consumer
goods, the debtor has a right to recover in any event an amount not less
than the credit service charge plus ten per cent of the principal amount
of the debt or the time price differential plus ten per cent of the cash
price.
47. See Atlas Thrift Co. v. Horan, 27 Cal. App. 3d 999, 1006, 104 Cal. Rptr.

315, 319 (1972); Camden Nat'l Bank v. St. Clair, 309 A.2d 329, 332 (Me. 1973);
Leasco Data Processing Equip. Corp. v. Atlas Shirt Co., 66 Misc. 2d 1089, 1091,
323 N.Y.S.2d 13, 16 (1971).

48. See note 46 supra.
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National Bank v. St. Clair,49 the court gave three reasons why
section 9-507(1) was not the exclusive remedy of the debtor.
First, the court stated that if the drafters of the Code had intend-
ed section 9-507(1) to be the exclusive remedy available to the
debtor, they would have stated so explicitly. 50 Second, the court
found section 1-10351 to support the view that section 9-507(1) is
cumulative and offers the debtor a separate cause of action
should he choose to pursue it.52 Finally, the court stated that
failure to notify the debtor of resale denies him the right of
redemption provided by section 9-50611 and therefore defeats
the purpose of the Code.54 As a result, the court held that the
creditor should not be allowed a deficiency.

BURDEN ON SECURED PARTY

A second line of authority allows the secured creditor who
has not complied with the notice requirements of section 9-
504(3) to recover a deficiency judgment; however, recovery is
subject to the debtor's right under section 9-507(1) to recoup
whatever damages have been proximately caused by the failure
to give notice. 55 Arkansas, in Norton v. National Bank of Com-

49. 309 A.2d 329 (Me. 1973).
50. Id. at 332.
51. U.C.C. § 1-103 states: "Unless displaced by the particular provisions of

this Act, the principles of law and equity, including the law merchant and the
law relative to capacity to contract, principal and agent, estoppel, fraud, misre-
presentation, duress, coercion, mistake, bankruptcy, or other validating or in-
validating cause shall supplement its provisions."

52. 309 A.2d at 332. The court stated that the import of U.C.C. § 1-103 is
"that the right of action established by § 9-507(1), absent clear expression to the
contrary, must be held cumulative in the context of remedies previously, or
otherwise, afforded."

53. U.C.C. § 9-506 provides:
At any time before the secured party has disposed of collateral or
entered into a contract for its disposition under Section 9-504 or before
the obligation has been discharged under Section 9-505(2) the debtor or
any other secured party may unless otherwise agreed in writing after
default redeem the collateral by tendering fulfillment of all obligations
secured by the collateral as well as the expenses reasonably incurred by
the secured party in retaking, holding and preparing the collateral for
disposition, in arranging for the sale, and to the extent provided in the
agreement and not prohibited by law, his reasonable attorneys' fees and
legal expenses.
54. 309 A.2d at 333.
55. United States v. Whitehouse Plastics, 501 F.2d 692, 695 (5th Cir. 1974)

(applying Texas law); In re Thomas, 12 U.C.C. REP. 578, 580 (W.D. Va. 1973);
Weaver v. O'Meara Motor Co., 452 P.2d 87, 91-92 (Alaska 1969); Universal C.I.T.
Credit Co. v. Rone, 248 Ark. 665, 668-69, 453 S.W.2d 37, 39 (1970); Community
Management Assoc. v. Tousley, 32 Colo. App. 33, 38, 505 P.2d 1314, 1316 (1973);
Tauber v. Johnson, 8 Ill. App. 3d 789, 794,291 N.E.2d 180,183-84 (1972); Walker v.
V. M. Box, Motor Co., 325 So. 2d 905, 906 (Miss. 1976); Wirth v. Heavey, 508 S.W.2d
263, 268-69 (Mo. Ct. App. 1974); T & W Ice Cream, Inc. v. Carriage Barn, Inc., 107
N.J. Super. 328, 336, 258 A.2d 162, 167 (1969); Clark Leasing Corp. v. White Sands
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merce of Pine Bluff 6 , was one of the first jurisdictions to take
this position. The court pointed out that the Code followed ear-
lier mortgage law which entitled the debtor to any surplus from
resale and imposed liability for any deficiency.5 7 However, the
Arkansas court, as well as other jurisdictions which have adopt-
ed this view, did not ignore the noncompliance of the creditor.
These decisions have held that the burden of proof is on the
creditor to prove both the value of the collateral at the time of
repossession and that such value does not equal the debt.58 If the
creditor fails to bear this burden of proof, the court must pre-
sume the value was at least the amount of the debt.5 9 Therefore,
although the creditor is handicapped because of his failure to
notify the debtor, he is not precluded from recovering the defi-
ciency so long as he can rebut the presumption that the collater-
al was worth the amount of the debt.

The New Jersey District Court in Conti Causeway Ford v.
Jarossy60 clearly explained its rationale for apportioning any
losses between the secured creditor and the debtor:

In the situation where reasonable notice of sale has
not been given, the spirit of commercial reasonableness
requires that the secured party not be arbitrarily de-
prived of his deficiency but that the burden of proof be
shifted to him to prove that the sale resulted in the fair
and reasonable value of the security being credited to
the debtor's account. When that burden has been borne,
the resultant deficiency ought to be collectable by the
secured party, especially in view of the rights to dam-
ages afforded the debtor by ... 9-507(1). 61
New Mexico took a more adamant stand against barring a

deficiency judgment when it declared: "We consider this rule
repugnant to the spirit of the UCC. The complete denial of a
deficiency smacks of the punitive and is directly contrary to
Article Nine's underlying theme of commercial reasonable-

Forest Prods., Inc., 87 N.M. 451,455,535 P.2d 1077, 1080 (1975); Levers v. Rio King
Land & Inv. Co., 560 P.2d 917, 919 (Nev. 1977); Hodges v. Norton, 29 N.C. App.
193, 198-99, 223 S.E.2d 848, 851-52 (1976); Mallicoat v. Volunteer Fin.'& Loan
Corp., 57 Tenn. App. 106, 115, 415 S.W.2d 347, 351 (1966). For further discussion
of this line of reasoning, see Henszey, supra note 2, at 2030-31; Minetz, supra
note 2, at 353-58; 42 BROOKLYN L. REV., supra note 2, at 72-77.

56. 240 Ark. 143, 398 S.W.2d 538 (1966).
57. Id. at 149, 398 S.W.2d at 541-42.
58. Id. at 150, 398 S.W.2d at 542; Community Management Assoc. v. Tous-

ley, 32 Colo. App. 33, 38, 505 P.2d 1314, 1316-17 (1973); O'Neil v. Mack Trucks,
Inc., 533 S.W.2d 832, 837 (Tex. Ct. Civ. App. 1975).

59. In re Thomas, 12 U.C.C. REP. 578, 580 (W.D. Va. 1973).
60. 114 N.J. Super. 382, 276 A.2d 402 (1971).
61. Id. at 386-87, 276 A.2d at 404-05.
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ness." 62 Such a statement suggests that to hold lack of notice as
an absolute bar to a deficiency judgment is commercially un-
reasonable to the creditor even though it may assure a commer-
cially reasonable resale to the debtor. One commentator has
pointed out that if the secured party reimbursed the debtor for
any losses caused by lack of notification, he should be allowed
to receive the amount due on the debt had the sale been com-
mercially reasonable.63 Such a rationale does not penalize a
creditor whose wrongdoing has done no harm and yet appears
to be a fair method of apportioning any losses which might have
occurred. The equitable apportionment of losses in this ap-
proach and adherence to the spirit of commercial reasonable-
ness of the Code are two reasons given by jurisdictions adopting
this interpretation of the interrelationship of the controversial
sections.

64

BURDEN ON DEBTOR

The third line of authority also allows recovery of a defi-
ciency judgment. However, these jurisdictions place a greater
burden upon the debtor to prove that he actually suffered a loss
as a result of the creditor's failure to provide notification.65

In Leasco Computer, Inc. v. Sheridan Industries Inc. ,66 the
creditor sought to recover the balance due on a lease agreement.
The debtor relied upon a prior New York case in contending
that since the creditor had failed to comply with the notification
requirement of section 9-504(3), it was therefore precluded from

62. Clark Leasing Corp. v. White Sands Forest Prods., Inc., 87 N.M. 451,
455, 535 P.2d 1077, 1081 (1975).

63. Minetz, supra note 2, at 363.
64. This line of reasoning allows the secured party's recovery of a deficien-

cy as provided in § 9-504(2) and yet offers the debtor compensation for any losses
suffered as provided in § 9-507 if the secured party has not complied with
requirements set forth in § 9-504. See Clark Leasing Corp. v. White Sands Forest
Prods., Inc., 87 N.M. 451, 456, 535 P.2d 1077, 1082 (1975) in which the court stated,
"We believe simple considerations of fair play mandate the adoption of this rule
for New Mexico"; Hodges v. Norton, 29 N.C. App. 193, 198, 223 S.E.2d 848, 851
(1976) wherein the court reasoned:

It is our view that absolutely precluding recovery of a deficiency judg-
ment would in some cases . . . result in injustice and contravene the
U.C.C. spirit of commercial reasonableness. Further, in our view the
provision of U.C.C. § 9-507(1) that a debtor has a right to recover from
the creditor any loss caused by failure to comply with the Code contem-
plates that right to deficiency judgment by the creditor who fails to
comply with U.C.C. provisions in disposing of the collateral.

See also 42 BROOKLYN L. REV., supra note 2, at 77-79.
65. Abbott Motors, Inc. v. Ralston, 28 Mass. App. Dec. 35, -, 5 U.C.C. REP.

788, 791 (1964); Leasco Computer, Inc. v. Sheridan Indus., Inc., 82 Misc. 2d 897,
901-02, 371 N.Y.S.2d 531, 535 (1975). Contra, One Twenty Credit Union v. Darcy,
5 U.C.C. REP. 792, 792-93 (Mass. App. Div. 1968).

66. 82 Misc. 2d 897, 371 N.Y.S.2d 531 (1975).
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recovery67. After reviewing conflicting decisions, the court
ruled that the prior case was no longer controlling and that the
debtor could not prevail for it had not offered proof of loss
caused by failure of notification.68

Although the first case to establish this position was decided
in 1964,69 there have been few decisions following this rea-
soning.70 It would seem that the objective of the courts in these
cases is to arrive at an equitable apportionment of any losses.7

However, fewer courts have been willing to place the burden of
proof of losses upon the debtor than have been willing to re-
quire the creditor to rebut the presumption that the collateral is
equal to the value of the debt.72

REASONABLE NOTICE

In addition to the differing views on the effect of a secured
party's failure to provide reasonable notification, judicial deter-
mination of what constitutes "reasonable notification" has
varied. Interpretations of this phrase relate to the length of time
sufficient to give the debtor an opportunity to protect his inter-
ests; whether the method used must be oral or written; the

67. Id. at 898, 371 N.Y.S.2d at 532. The debtor relied on Leasco Data Proc-
ess. Equip. Corp. v. Atlas Shirt Co., 66 Misc. 2d 1089, 1093, 323 N.Y.S.2d 13, 17
(1971) which held that the creditor's failure to notify precluded his recovery of a
deficiency.

68. 82 Misc. 2d at 901, 371 N.Y.S.2d at 535.
69. See Abbott Motors, Inc. v. Ralston, 28 Mass. App. Dec. 35, -, 5 U.C.C.

REP. 788, 791 (1964).
70. See Jones v. Morgan, 58 Mich. App. 455, 464-65, 228 N.W.2d 418, 423

(1975) (Although lack of notice was not the problem in this case, the court did
make clear its position that failure to comply with U.C.C. § 9-504(3) does not
preclude recovery of a deficiency and that the debtor's remedy is under U.C.C. §
9-507(1). Furthermore, the debtor has the burden of proving that the creditor's
non-compliance resulted in damages to the debtor.); Leasco Computer, Inc. v.
Sheridan Indus., Inc., 82 Misc. 2d 897, 900-01, 371 N.Y.S.2d 531, 534-35 (1975);
Farmer's State Bank of Parkston v. Otten, 204 N.W.2d 178, 183 (S.D. 1973)
(Although the court did not expressly adopt this view, its disposition of the case
indicates that this was the position it was taking. The creditor had sold the
collateral to satisfy the debt. The debtor apparently proved that the value of the
collateral was more than what the creditor had obtained on resale. The South
Dakota Supreme Court held that the trial court erred when it dismissed the
debtor's counterclaim for damages. The supreme court then awarded as dam-
ages the difference between the value of the collateral and the debt.); Grant
County Tractor Co. v. Nuss, 6 Wash. App. 866, 869-70, 496 P.2d 966, 969-(1972).

71. See, e.g., Abbott Motors, Inc. v. Ralston, 28 Mass. App. Dec. 35, -, 5
U.C.C. REP. 788, 791 (1964), wherein the court acknowledged the problems of a
finance company in disposing of collateral but also recognized the rights of a
debtor to have collateral sold at a fair and adequate price.

72. See note 55 supra for cases in which the courts placed the burden of
proof on the creditor and notes 65 and 70 supra for cases placing the burden on
the debtor.
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difference between a public and private sale; and price con-
siderations as they are affected by the notice provision.

TIMELINESS

Comment 5 to section 9-504(3) states: "At a minimum [the
notice] must be sent in such time that persons entitled to receive
it will have sufficient time to take appropriate steps to protect
their interests by taking part in the sale or other disposition if
they so desire. 7 3 Although there are varying decisions regard-
ing what length of time is "sufficient," several decisions have
given guidelines. Cases in which notice was dated seven 74 and
ten 75 days prior to sale have held that the secured creditor pro-
vided sufficient notice. On the other hand, three days notice 76 or
notice received 77 or given 78 after the sale has been held to be
unreasonable. One commentator has suggested that the secured
creditor should send the notice sufficiently in advance of the
sale so that the debtor has ample time to find an alternative way
to finance, since it is highly unlikely that the debtor will be able
to meet his obligations with cash from savings.79

WRITTEN NOTICE

Another aspect of section 9-504(3) which has led to confu-
sion and disagreement is whether the notice must be written,
how it must be sent, and whether it must actually be received by
the debtor. It seems clear that written notice sent by certified
mail and actually received within a reasonable time by the de-
btor will satisfy Code requirements.80 However, notice which is
sent by certified or regular mail and returned "unclaimed" has
been ruled insufficient if the creditor has made no further at-
tempt to contact the debtor.8 1 Whereas some jurisdictions have

73. U.C.C. § 9-504, Comment 5.
74. Gezon Motors v. Gould, 18 U.C.C. REP. 1339, 1341 (Mich. Dist. Ct. 1976).
75. Motor Contract Co. of Atlanta v. Sawyer, 123 Ga. App. 207, 209, 180

S.E.2d 282, 284 (1971); Associates Discount Corp. v. Forcier, 5 U.C.C. REP. 294,
294-95 (N.Y. Sup. Ct. 1968).

76. Prairie Vista, Inc. v. Casella, 12 Ill. App. 3d 34, 34-35,297 N.E.2d 385,385
(1973) (notice of private sale to be held on April 10 sent on April 7, received by
debtor on April 8, and April 9 was a holiday, held to be unreasonable notice);
Franklin State Bank v. Parker, 136 N.J. Super. 476, 480-81, 346 A.2d 632, 635
(1975).

77. Conti Causeway Ford v. Jarossy, 114 N.J. Super. 382, 384, 276 A.2d 402,
403-04 (1971).

78. First State Bank of Keene v. Northrup, 519 S.W.2d 161, 162 (Tex. Civ.
App. 1975).

79. White, supra note 32, at 820.
80. See, e.g., Brinson v. Commercial Bank, 138 Ga. App. 177, 178, 225 S.E.2d

701, 702 (1976).
81. Wells Fargo Bank v. Carter, 511 F.2d 1203, 1204-05 (9th Cir. 1975) (apply-
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decided that sending notice by regular mail is sufficient,82 one
jurisdiction has held that the secured creditor must prove actual
mailing.83 Some courts have required written notice,84 but other
courts have found oral notice to be reasonable.85 These latter
courts reason that the debtor's actual knowledge of the sale
satisfies the Code's notice requirement.86

PUBLIC OR PRIVATE SALE

A third problem clouding section 9-504(3) is the differentia-
tion between a public and a private sale.8 The Code does not

ing California law); In re Hardie, 17 U.C.C. REP. 633, 637 (N.D. Ohio 1975);
Geohagan v. Commercial Credit Corp., 130 Ga. App. 828, 830-31, 204 S.E.2d 784,
786 (1974); Mallicoat v. Volunteer Fin. & Loan Corp., 57 Tenn. App. 106, 112, 415
S.W.2d 347, 350-51 (1966).

82. Leasing Assocs. v. Slaughter & Son, Inc., 450 F.2d 174, 178 (8th Cir.
1971) (applying Arkansas law). The court concluded that the Arkansas Supreme
Court, in Baber v. Williams Ford Co., 239 Ark. 1054, 396 S.W.2d 302 (1965), had
held that notice by regular mail was "reasonable." However, the Eighth Circuit
clearly felt that "the creditor should give consideration to sending the notice
required by the Code by registered mail." It said that under Arkansas law it
could not say as a matter of law that notice sent by regular mail was not
"reasonable." 450 F.2d at 178 n.3. See also Hawkins v. General Motors Accept-
ance Corp., 250 Md. 146, 149 n.4, 242 A.2d 120, 122 n.4 (1968).

83. Beneficial Fin. Co. of Black Hawk County v. Reed, 212 N.W.2d 454, 458
(Ia. 1973) (notice sent by regular mail).

84. See, e.g., Morris Plan Co. v. Johnson, 133 Ill. App. 2d 717, 720, 271
N.E.2d 404, 407 (1971) (general advertisement of sale and advising debtor of sale
held to be insufficient notice since Code requires that notice be sent); Founda-
tion Discounts, Inc. v. Serna, 81 N.M. 474, 476,468 P.2d 875,877 (1970) (oral notice
does'not satisfy requirements of Code). See also text at note 106 infra.

85. GAC Credit Corp. v. Small Business Administration, 323 F. Supp. 795,
798 (W.D. Mo. 1971); Bondurant v. Beard Equip. Co., 345 So. 2d 806,809 (Fla. Dist.
Ct. App. 1977); Crest Inv. Trust, Inc. v. Alatzas, 264 Md, 571,577,287 A.2d 261,264
(1972); Third Nat'l Bank & Trust Co. v. Stagnaro, 25 Mass. App. Dec. 58, -, 4
U.C.C. REP. 675, 677-78 (1962); Fairchild v. Williams Feed, Inc., 544 P.2d 1216,
1219 (Mont. 1976); A.J. Armstrong, Inc. v. Janburt Embroidery Corp., 97 N.J.
Super. 246, 263, 234 A.2d 737, 746 (1967)..

86. These courts have focused on U.C.C. § 1-201(25) which provides:
A person has "notice" of a fact when

(a) he has actual knowledge of it; or
(b) he has received a notice or notification of it; or
(c) from all the facts and circumstances known to him at the time

in question he has reason to know it exists.
See discussion in GAC Credit Corp. v. Small Business Administration, 323 F.
Supp. 795, 798 (W.D. Mo. 1971); Bondurant v. Beard Equip. Co., 345 So. 2d 806,
808 (Fla. Dist. Ct. App. 1977); Crest Inv. Trust, Inc. v. Alatzas, 264 Md. 571,576-77,
287 A.2d 261,263-64 (1972); A.J. Armstrong, Inc. v. Janburt Embroidery Corp., 97
N.J. Super. 246, 263, 234 A.2d 737, 746 (1967). Courts requiring written notice
focus on the definition of "send" provided in U.C.C. § 1-201(38). See also text at
note 107 infra.

87. See J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNI-
FORM COMMERCIAL CODE § 26-11, at 993-95 (1972). See also Clontz, supra note 2, at
370-73.
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define what is meant by a public sale.88 One of the drafters of
the Code, in his commentary on the section, states:

Presumably the essence of a "public sale" is that the
relevant public is not only invited to attend but is also
informed, by whatever means of publicity may be ap-
propriate, when and where the sale is to be held. If the
sale has not been appropriately publicized, it would not
be a public sale no matter where it was held or how it
was conducted.8 9

Most decisions have adopted such a definition of a public sale
and have required an auction to which the general public is
invited.90 If there is such a public sale, the secured creditor may
bid on and purchase the collateral. However, if there is a private
sale, he may not.9 Furthermore, according to one case, if the
creditor gives notice of the time and place of a public sale, he
may not later sell the collateral at a private sale without giving
additional notice of the date after which the sale is to take
place.92 A defect in the advertisement of the sale or in the notice
to the debtor concerning whether the sale is public or private
can result in the sale being declared commercially unreason-
able.

93

PRICE

Section 9-504(3) of the Code requires that every aspect of the
sale be commercially reasonable "including the method, man-

88. Although U.C.C. § 9-504(3) states different requirements for notice of
public and private sale, there is no definition of either. In re Bishop, 11 U.C.C.
REP. 1071, 1075 (W.D. Va. 1972). However, see U.C.C. § 2-706 which sets forth
requirements for private or public sales for the aggrieved seller to resell con-
tract goods.

89. 2 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 44.6, at 1242
(1965).

90. See, e.g., Roanoke Indus. Loan & Thrift Corp. v. Bishop, 482 F.2d 381,
384-85 (4th Cir. 1973) (applying Virginia law); Stewart v. Taylor Chevrolet, Inc.,
17 U.C.C. REP. 627, 630-31 (S.D. Ohio 1975); J.T. Jenkins Co. v. Kennedy, 45 Cal.
App. 3d 474, 482, 119 Cal. Rptr. 578, 584 (1975).

91. See U.C.C. § 9-504(3) set forth at note 25 supra.
92. Stewart v. Taylor Chevrolet, Inc., 17 U.C-C. REP. 627, 631 (S.D. Ohio

1975).
93. See Roanoke Indus. Loan & Thrift Corp. v. Bishop, 482 F.2d 381, 384

(4th Cir. 1973) (applying Virginia law) (notices returned unclaimed and no adver-
tisements of the public sale); Stewart v. Taylor Chevrolet, Inc., 17 U.C.C. REP.
627, 628-31 (S.D. Ohio 1975) (deficiency denied to a creditor who had notified the
debtor of a public sale on a specific date. The creditor had advertised in the
newspaper that interested people could call the credit office and the collateral
was sold to one of the people who responded on another date. The court found
that sale to be a private sale); J.T. Jenkins Co. v. Kennedy, 45 Cal. App. 3d 474,
481-82, 119 Cal. Rptr. 578, 583 (1975) (creditor sent a letter to the debtor giving
seven days notice of a "public sale" but did not specify time or place; creditor,
then selling the collateral at a "private sale", was denied a deficiency judgment).
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ner, time, place and terms." 94 Although price is not specifically
mentioned as an element which must meet the requirements of
commercial reasonableness, courts have held that the resale
price is one of the terms of the sale and therefore may be deter-
minative of whether the sale is commercially reasonable. 95 Be-
cause the possibility of a better price is not of itself sufficient to
establish unreasonableness, most courts have upheld a sale that
complies with the Code even if the price obtained is lower than
would be expected. 96 In addition, a debtor who challenges the
resale because of inadequacy of the price has the burden of
proving that a substantially higher price could have been ob-
tained.97 Moreover, it has been held that if the sale is commer-
cially reasonable in every way, the price obtained is evidence of
the market value.9 8 On the other hand, in those states which
presume the value of the collateral to be equal to the value of the
debt,99 the creditor must rebut that presumption if the sale was
commercially unreasonable. 10

THE NEBRASKA DECISION

In deciding the DeLay appeal, the Nebraska Supreme
Court, with two justices dissenting, first ruled that compliance
with the notice provision of section 9-504(3) is a condition prece-
dent to the secured party's recovery of a deficiency judgment. 101

94. See note 26 supra.
95. Beneficial Fin. Co. of Black Hawk County v. Reed, 212 N.W.2d 454, 458

(Ia. 1973); Vic Hansen & Sons, Inc. v. Crowley, 57 Wis. 2d 106,113,203 N.W.2d 728,
732 (1973).

96. Goodin v. Farmers Tractor & Equip. Co., 249 Ark. 30, 33, 458 S.W.2d
419, 421 (1970) (evidence that a tractor which sold for $250 may have been worth
$3700 held insufficient to find the sale commercially unreasonable); Allied
Equip., Inc. v. Pee, 284 So. 2d 528, 530 (Miss. 1973) (a tractor purchased for
$35,000 was sold for $17,500. A jury denied recovery of a deficiency to the
creditor but the Mississippi Supreme Court reversed because the fact that a
better price could have been obtained was not in itself sufficient to establish that
the sale was not commercially unreasonable); Business Fin. Co. v. Red Barn,
Inc., 163 Mont. 263, 268, 517 P.2d 383, 386 (1973) (sale held to be commercially
reasonable where several business machines were purchased at resale for a
total of $300 and one of the machines was later placed on sale for $295).

97. Goodin v. Farmers Tractor & Equip. Co., 249 Ark. 30, 33, 458 S.W.2d
419, 421 (1970); Pruske v. Nat'l Bank of Commerce of San Antonio, 533 S.W.2d
931, 935 (Tex. Civ. App. 1976).

98. In re Bro Cliff, Inc., 8 U.C.C. REP. 1144, 1149 (W.D. Mich. 1971); First
Nat'l Bank & Trust Co. of Enid v. Holston, 559 P.2d 440, 444 (Okla. 1976).

99. See text at note 56 supra.
100. Universal C.I.T. Credit Co. v. Rone, 248 Ark. 665, 669, 453 S.W.2d 37, 39

(1970); Levers v. Rio King Land & Inv. Co., 560 P.2d 917, 920 (Nev. 1977); Clark
Leasing Corp. v. White Sands Forest Prods., Inc., 87 N.M. 451,456, 535 P.2d 1077,
1082 (1975).

101. 196 Neb. at 402,243 N.W.2d at 748. This ruling is consistent with Bank of
Gering v. Glover, 192 Neb. 575, 579, 223 N.W.2d 56, 59 (1974), which denied a
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Failure to give such notice acted as an absolute bar to a defi-
ciency judgment.

The court next found that both the Jacobson Appliance Co.
and Jacobson, its guarantor, were debtors within the meaning
of section 9-504 and therefore entitled to notice.1

1
2 The court

then observed that the purpose of section 9-504(3) is to protect
and benefit the debtor and reaffirmed its view that the words
"shall be sent" would connote a "mandatory obligation.' '10 3

After placing the burden of proving compliance with the
notice provision upon the Bank, as the secured party, 10 4 the
court directed its attention to the several dispositions of the
collateral. The court deemed oral notice of the disposition of the
uncrated merchandise to be insufficient. 10 5 In requiring written
notice the court cited the text of section 9-504(3) which states
that "reasonable notification ... shall be sent." 106 It substan-
tiated its interpretation with section 1-201(38) of the Code:

"Send" in connection with any writing or notice means
to deposit in the mail or deliver for transmission by any
other usual means of communication with postage or
cost of transmission provided for and properly ad-
dressed and in the case of an instrument to an address
specified thereon or otherwise agreed, or if there be
none to any address reasonable under the circum-
stances. The receipt of any writing or notice within the
time at which it would have arrived if properly sent has
the effect of a proper sending. 0 7

The court concluded by remarking that requirement of written
notice removed doubt as to whether the notice was actually sent
and established the content of the notice.108

The court then considered the timeliness of the notice. The

deficiency to a bank which failed to provide notice of the disposition of collater-
al. Neither the DeLay nor the Glover decision referred to Cornett v. White
Motor Corp., 190 Neb. 496, 501,,209 N.W.2d 341, 344 (1973), which had held:

The direct effect of a sale that is not commercially reasonable is to alter
the measure of the deficiency. In such case the fair and reasonable value
of the collateral as of the time of the sale is offset against the balance
due on the security agreement . . . .No sound policy requires us to
inject a drastic punitive element into a commercial context.

102. 196 Neb. at 403, 243 N.W.2d at 748. See note 30 supra for U.C.C. defini-
tion of debtor.

103. Id. at 403-04, 243 N.W.2d at 478-49. The court cited Bank of Gering v.
Glover, 192 Neb. 575, 223 N.W.2d 56 (1976) to support its construction of "shall."
A discussion of Glover and the construction of "shall" appears in 42 BROOKLYN
L. REV., supra note 2, at 69.

104. 196 Neb. at 404, 243 N.W.2d at 749.
105. Id.
106. Id. See note 26 supra.
107. 196 Neb. at 404, 243 N.W.2d at 749.
108. Id. at 405, 243 N.W.2d at 749.
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notice of resale of the used merchandise had been sent from
Norfolk, Nebraska, to Columbus, Nebraska, on a Tuesday and
advised the debtor of a sale on the following Saturday. After
questioning the possibility of prompt delivery, the court held
that there must be a minimum of three business days for the
debtor to arrange to protect his interests. 10 9 The court found
that the Bank had not met this condition of proper notifica-
tion.110

In determining whether the notice of disposition of the un-
crated new merchandise was reasonable, the court first dis-
cussed the differences between a public and a private sale. It
decided that the sales were private because, although the mer-
chandise was sold to the public, it was for a set price.1 ' The
court construed the notice as describing both a public and a
private sale, presumably because the second paragraph said
that the merchandise would be sold for the best price possible
and then gave the exact time (12:00). The defect which was
found in the notice was that merchandise was sold for less than
the amount set forth in the notice. 112 The court also pointed out
that no notice of either the sale of the washers and dryers or of
the television sets was given to the appliance company.

The court summarized the five sales and determined that
"there was more than one sale, some of which can be upheld.""13

The court declared that the intent of the Code was to mandate
that the entire disposition be viewed as a single transaction of
which every aspect must be commercially reasonable. 1 4 Other-
wise, the court would have the "sometimes impossible and time-
consuming task" of determining which deficiencies were recov-
erable and which were not.115 The court concluded:

We now hold that if a creditor wishes a deficiency judg-
ment he must comply with the law in each transaction.

109. Id. at 405-06, 243 N.W.2d at 749-50.
110. Id.
111. Id. at 406-07, 243 N.W.2d at 750. The implication was that the sale was

not a public sale since there was not an auction by bidding. See note 121 infra.
112. 196 Neb. at 407, 243 N.W.2d at 750. The notice to Jacobson stated that

the bid was "80% of the original invoice price;" however the bank "sold the
merchandise for 80 percent of the floor-plan billing price, which was only 90
percent of the original invoice price." Although the court declined to discuss the
adequacy of sale price, it did reiterate the rule established in First Nat'l Bank of
Bellevue v. Rose, 188 Neb. 362, 364, 196 N.W.2d 507, 509 (1972) that adequacy or
insufficiency of the price of the collateral at resale is "one of the 'terms' of the
sale, and is relevant along with other issues, in determining whether the sale was
commercially reasonable." 196 Neb. at 407, 243 N.W.2d at 751.

113. 196 Neb. at 408, 243 N.W.2d at 751.
114. Id.
115. Id.
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While this rule may seem harsh, we are persuaded by
the fact that the burden is on the secured creditor to
comply with the law. The act is framed in his interest. It
is not onerous to require him to observe the provisions
of the law. 116

Justice Clinton, joined by Justice McCown, vigorously dis-
sented for a number of reasons." 7 First, he stated that the se-
cured party's failure of notification of one of a series of sales, in
which the lack of notice caused no loss to the debtor, should not
bar a deficiency judgment.1 8 He reasoned that "such a result is
patently unjust and is not mandated either by the provisions of
the Uniform Commercial Code or by our holding in Bank of
Gering v. Glover." 9 He stated that it would unduly restrict
credit to deprive a lending institution a large deficiency for
failure to notify of sale of an insignificant item. 2 0

Second, he criticized the vagueness of differentiation of
public and private sales.'2 ' He further questioned both the im-
plication that in a series of private sales, separate notice must be
sent for each sale122 and the wisdom of setting three days as a
flat time period for reasonable notification. 23

Finally, Justice Clinton pointed out that a jury had con-
sidered the evidence and had found all sales to be conducted in
a commercially reasonable manner. He did not think the court
should overturn that finding which, in his opinion, was support-
ed by ample evidence. 24

The basic issue involved in cases such as DeLay appears to
be who should bear the cost of the default if the creditor fails to
give notice. In these cases, there are two "wrong doers." The
debtor has not made his payments; the creditor has not met
statutory requirements. If the debtor has been denied the statu-
tory right to redeem the collateral, should he be compelled to

116. Id. at 409, 243 N.W.2d at 751.
117. Id. at 411-12, 243 N.W.2d at 752 (Clinton, J., dissenting).
118. Id. at 412, 243 N.W.2d at 753.
119. Id. at 411, 243 N.W.2d at 752.
120. Id. at 412, 243 N.W.2d at 753.
121. Id. at 413, 243 N.W.2d at 753. Justice Clinton stated: "The distinguishing

characteristic of public sale is bona fide competitive bidding." In Contois Motor
Co. v. Saltz, 198 Neb. 455, 463, 253 N.W. 2d 290, 295 (1977), the court further
examined the difference between a public and a private sale. An automobile
dealer had repossessed and sold a car on its lot as being "available for public
sale to anyone." Relying on DeLay, the debtor contended that there had been a
public sale, but that the notice he had received was of a private sale. The
decision for the creditor stated that "a distinguishing characteristic of a public
sale is competitive bidding between prospective purchasers."

122. 196 Neb. at 411, 243 N.W.2d at 752.
123. Id. at 411-12, 243 N.W.2d at 752.
124. Id. at 412, 243 N.W.2d at 752.
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complete payments? On the other hand, if the creditor's failure
has not resulted in any loss to the debtor, should he be denied
payments owed?

The DeLay decision resolves this issue in favor of the debt-
or, but the dissent would favor the creditor. The majority cited
Bank of Gering v. Glover'2 5 to explain its rationale for absolv-
ing the debtor's responsibility on the loan:

The creditor is given several options in disposing of
collateral and very minimal formal requirements. The
burden on the secured creditor is to comply with the
law. The act is framed in his interest. It is not onerous to
require him to give notice of the time and place of sale.
In some instances it will be to the creditor's advantage
to do so. On the other hand, to permit him to proceed
otherwise does place an onerous burden on the
debtor.

12 6

The court also concluded that the intent of the Code "man-
dates" that the entire disposition "be viewed as one transaction,
and that every aspect of that Transaction be in accord with the
requirements of the Uniform Commercial Code."'12 Thus, each
individual sale would be an "aspect" of an entire disposition of
collateral. The court did not find it onerous to require the cred-
itor to comply with the Code for every aspect of the disposi-
tion.128 The decision, when compared with decisions from other
jurisdictions holding that notice is a condition precedent to re-
covery of a deficiency,129 comes to this one new conclusion.
Even though a creditor has failed to comply with the notice
provision of section 9-504(3), he may still realize on his other
security; he is barred only from collecting a deficiency. 130

The dissent would resolve the issue of who should bear the
cost differently. Justice Clinton's reasoning is more in accord
with those jurisdictions which assume that the value of the
collateral is equal to the value of the debt but allow the creditor
to recover if he can prove the debtor has not been harmed.13 '

125. 192 Neb. 575, 223 N.W.2d 56 (1974).
126. 196 Neb. at 408-09, 243 N.W.2d at 751 (quoting Bank of Gering v. Glover,

192 Neb. 575, 579-80, 223 N.W.2d 56, 59 (1974)).
127. 196 Neb. at 408, 243 N.W.2d at 751.
128. Id. at 409, 243 N.W.2d at 751. The court found that this requirement did

not demand much of the creditor, but to hold otherwise would place an onerous
burden on the debtor. Id.

129. See text at note 37 supra.
130. This conclusion is implicit in the court's holding on Jacobson's coun-

terclaim for wrongful conversion. The court upheld the trial court's dismissal of
the claim stating: "It appears to us that the defendant was in default of both the
floor plan and the note obligations. We agree with the trial court the taking could
not be termed a wrongful conversion." Id. at 411, 243 N.W.2d at 752.

131. Id. at 412,243.N.W.2d at 753. Justice Clinton took issue with the fact that
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Justice Clinton found the denial of a deficiency in such cases
"unjust and ridiculous"'3 2 and believed that such a decision
would tend to unduly restrict credit 133 as well as increase the
costs of sale. 134 He disagreed that the language of the Code
mandated that there be notice of each sale and that the entire
disposition be viewed as one transaction 135 and concluded that
"the convenience of the courts is no reason at all for rules which
determine the substantive rights of parties. The majority bring
discredit on the court when the rule of decision is so
founded."'3 6

Future cases could produce interesting results if DeLay is
followed strictly. It is possible that a debtor who has purchased
numerous items from one establishment could claim improper
notice on resale of one item and bar a deficiency judgment on all
the other purchases. 13v There is the additional question of
whether a debtor can recover a loss or penalty under section 9-
507138 and also use failure of notification as a bar to deficien-
cy.1 39 Crowder v. Allied Investment Co., 140 when read with
DeLay, suggests such a possibility.

In Crowder, a lease of a truck with option to purchase was
held to be a lease intended for security. The lessor-secured party
repossessed and sold without notice. The lessees filed an action
to recover losses sustained as a result of the creditor's failure to
give notice. The court denied the damages because the trucks
were not consumer goods 141 and because the lessees offered no
evidence of the value of the truck.142 The court's reason for
denying damages suggests that had the collateral been consum-
er goods, the court might have awarded the debtor his minimum

"[u]nder the proposed rule which this case promulgates, the creditor is denied
his right to a deficiency even though the debtor has not been harmed."

132. Id.
133. Id.
134. Id. at 414, 243 N.W.2d at 754. Justice Clinton stated:
If a thousand items are to be sold at numerous private sales, it would be
ridiculous to require some sort of notice of each sale. Ultimately the cost
of sale comes out of the debtor's pocket under the provisions of the code
because he is responsible for the costs of sale. Such costs should not be
unnecessarily accumulated.

135. Id. at 413-14, 243 N.W.2d at 753.
136. Id. at 412-13, 243 N.W.2d at 753.
137. Id. at 412, 243 N.W.2d at 753 (Clinton, J., dissenting).
138. See note 46 supra.
139. See White, supra note 33, at 834.
140. 190 Neb. 487, 209 N.W.2d 141 (1973).
141. U.C.C. § 9-507(1) provides that where collateral is consumer goods, the

debtor has a right to recover at least "an amount not less than the credit service
charge plus ten per cent of the principal amount of the debt or the time price
differential plus ten per cent of the cash price." See note 46 supra.

142. 190 Neb. at 490, 209 N.W.2d at 143.
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recovery right under section 9-507. Recovery of a deficiency was
not an issue in Crowder. However, Crowder prompts the ques-
tion of whether in a case involving consumer goods, a secured
creditor who failed to give notice could be barred from recovery
of a deficiency and still have to pay minimum recovery rights to
the debtor.

CONCLUSION

DeLay firmly placed Nebraska with those jurisdictions
which hold that proper notice is a condition precedent to the
secured party's recovery of a deficiency judgment, and that
failure to give such notice bars recovery. Furthermore, DeLay
established that in Nebraska the secured party must notify the
debtor of each separate disposition of collateral.

The debtor could be protected by a rule less onerous to the
creditor. There are several things which a debtor may do when
notified of a resale of collateral: he may redeem the collateral
before the sale; he may bid or ask others to bid at a public sale;
or he may attend the sale to ensure that it is conducted in a
commercially reasonable manner. Although the debtor in De-
Lay did not receive three days written notice of each sale, he did
have actual notice that the collateral was to be sold at various
private sales. He could have redeemed the collateral if the funds
had been available to him. The court made no finding that the
Bank could have obtained a better price or that the private sales
were commercially unreasonable for any aspect other than
notice.

In balancing the rights of the defaulting debtor and the
noncomplying creditor, the Nebraska court has placed a harsh
penalty upon the creditor who fails to give notice. The result of
such strict adherence to the language of the Code is to place
upon the creditor the cost of his loss on the debtor's loan. In
response, the creditor may choose to restrict credit or to pass
the cost on to business associates or consumers. These are the
persons who ultimately will bear the cost of the debtor's default.
Thus, the technical approach of the Nebraska court may not be
the best approach to protect the interests of both parties or the
interests of the public.

However, DeLay did much to aid the secured party in
knowing what conditions he must meet in order to collect a
deficiency judgment. 143 These requirements would appear to

143. DeLay was unusual in that it addressed so many of the issues as-
sociated with § 9-504(3): timeliness, whether a notice must be written, public or
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demand the strictest standards of compliance of any juris-
diction applying section 9-504(3). The Nebraska Supreme Court
has already indicated that it will adhere to those standards and,
thus far, has further supported the DeLay decision.1 4 The court
has made it clear that the conditions set forth in DeLay will be
strictly imposed upon the secured party and lack of "reasonable
notification" will continue to act as a complete bar to recovery
of a deficiency judgment.

Judy A. Weill-'79

private sale, and price, as well as whether notice was a condition precedent to
recovery of a deficiency.

144. See First Nat'l Bank of Bellevue v. Rose, 197 Neb. 392, 397, 249 N.W.2d
723, 726 (1977). The court held that the three day notice requirement established
in DeLay was a minimum and that such notice is not necessarily sufficient.
Reasonable notice to the debtor must give him sufficient time to protect his
interests. The bank had sent notice to Rose on November 12 that his property
would be sold on November 17 to one person. In actuality, the property was sold
to other parties in a series of private sales from November 20 to June 1. The
court held that the notice provided did not give Rose sufficient time nor did it
advise him of the sales of the collateral as they were actually carried out.
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