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THE WARSAW CONVENTION-THE DILEMMA OF THE DISEMBARK-
ING PASSENGER UNDER ARTICLE 17 OF THE WARSAW CONVEN-
TIoN-Hernandez v. Air France, 545 F.2d 279 (1st Cir. 1976), cert.
denied, 430 U.S. 950 (1977).

Article 17 of the Warsaw Convention' provides that:

The carrier shall be liable for damage sustained in the
event of the death or wounding of a passenger or any other
bodily injury suffered by a passenger, if the accident
which caused the damage so sustained took place on
board the aircraft or in the course of any of the operations
of embarking or disembarking.2

Defining the proper scope of embarkation 3 and disembarkation 4

within the meaning of article 17 has been a constant source of con-
troversy. In Hernandez v. Air France,5 the First Circuit Court of
Appeals held that injuries suffered during a terrorist attack, in-
curred by airline passengers who were waiting for their baggage in
the air terminal, did not occur during the disembarkation process. 6

In denying recovery, the court considered the activities and loca-
tion of the passengers at the time of the attack, and whether they
were still under the control of the air carrier.7

The basic issue presented in this case, and the one that will be
the focus of this casenote, is whether the attack occurred while the
airline passengers were "disembarking" within the meaning of the
Warsaw Convention. The Hernandez court's decision will be ex-
amined in light of the history of the Warsaw Convention and the
many changes in air travel that have occurred since the Conven-
tion was drafted. In view of the court's denial of recovery, alterna-
tive forms of relief which future victims of airport terrorist attacks
may be able to obtain, will also be considered.

1. A Convention for the Unification of Certain Rules Relating to International
Transportation by Air. Warsaw Convention, opened for signature Oct. 12, 1929,
ratified Oct. 29, 1934, art. 17, 49 Stat. 3000, T.S. No. 876, 13 L.N.T.S. 11, reprinted in 49
U.S.C. § 1502 note (1970) [hereinafter Warsaw Convention].

2. Id. at art. 17.
3. For cases defining "embarkation," see Evangelinos v. TWA, 550 F.2d 152 (3d

Cir. 1977); Day v. TWA, 528 F.2d 31 (2nd Cir. 1975), cert. denied, 429 U.S. 890 (1976).
4. For cases defining "disembarkation," see MacDonald v. Air Canada, 439

F.2d 1402 (1st Cir. 1971); Klein v. KLM Royal Dutch Airlines, 46 App. Div. ld 679, 360
N.Y.S. 2d 60 (1974). The plaintiffs in these cases had deplaned, but they were not
injured by acts of terrorism.

5. 545 F.2d 279 (1st Cir. 1976), cert. denied, 430 U.S. 950 (1977).
6. Id. at 284-85.
7. Id. at 282.
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FACTS AND HOLDING

Julio Jose Martinez Hernandez was a member of a Puerto Ri-
can religious group which had planned to visit the religious and
historic sites of Israel.8 On May 30, 1972, the group left New York
City on an Air France flight, which was bound for Tel Aviv, Israel
via Paris and Rome. While the plane was refueling in Rome, more
passengers boarded the aircraft. Among these were three Japa-
nese operating under the direction of a Palestinian terrorist organ-
ization. When the jet landed at Lod International Airport in Tel
Aviv, the passengers deplaned and either walked or rode in airport
transit vehicles to the terminal area, which was approximately
one-third to one-half of a mile from the plane. Once there, the
passengers presented their passports for immigration clearance
and proceeded to the baggage claim area. While the passengers
were waiting for their luggage to arrive, the terrorists, who had al-
ready retrieved their bags, withdrew automatic weapons and gre-
nades from their bags and began to fire into the waiting crowd,
killing 25 people and wounding 72 others.9

In the United States District Court for the District of Puerto
Rico, Hernandez, who was wounded in the attack, and legal repre-
sentatives of passengers killed in the attack, sought money dam-
ages from Air France for the deaths and personal injuries which
resulted from the incident at Lod Airport.10 The district court dis-
missed the case, holding that the attack did not occur during the
process of disembarkation as defined by article 17 of the Warsaw
Convention."

On interlocutory appeal, the First Circvit Court of Appeals af-
firmed the lower court's decision.' 2 The appellate court based its
decision on the increasingly utilized tripartite test, examining (1)
the activities of the airplane passengers; (2) their location; and (3)
the air carrier's control over them at the time of the attack.' 3 The

8. N.Y. Times, May 31, 1972, at 1, col. 8.
9. Id.

10. In re Tel Aviv, 405 F. Supp. 154, 155 (D.P.R. 1975). Since the airport is
owned and operated by the Israeli Government, and therefore able to assert gov-
ernmental immunity to suit, it would have been difficult, if not impossible, to sue
the airport authority. See notes and accompanying text at 103-105, infra. However,
under the Warsaw Convention, the plaintiffs were entitled to sue Air France be-
cause their flight originated and terminated in countries which abide by the Con-
vention, the United States and Israel. Warsaw Convention, supra note 1, art. 1(2).
Most major countries are parties to the Convention. For a list of the party countries,
see L KREINDLER, 1 AVIATION ACCIDENT LAw § 11.01131 (rev. ed. 1977) [hereinafter
KREINDLER ].

11. 405 F. Supp. at 158.
12. 545 F.2d at 281.
13. Id. at 282. The tripartite test had been previously introduced by the Sec-
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court found that the activity of picking up one's luggage did not
"constitute a necessary step in becoming separated from a
plane. ' 14 Furthermore, the court stated that since the appellants
were located over one-third of a mile away from the aircraft when
the attack occurred, and because they no longer were supervised
by the air carrier, they had become "free agent [s]" and were no
longer under the control of the airline.15

BACKGROUND

THE HISTORY OF THE WARSAW CONVENTION

The Warsaw Convention was the offspring of two international
conferences; the first was held in Paris in 1925, and the second in
Warsaw in 1929.16 At that time the airline industry was still very
much in its infancy-the trans-Atlantic flights of Lindberg and
Earhart, for instance, occurred during the period between the two
conferences.17 Between 1925 and 1929, the combined domestic and
international passenger volume did not exceed 400 million passen-
ger miles,18 civilians were allowed to fly only during the daylight
hours,19 and the fastest planes flew at maximum speeds of 150
miles-per-hour.

20

The Convention concerned itself with the liability of interna-
tional air carriers. The international treaty, which was drafted at
the Convention, extended liability coverage to all flights scheduled
to depart and arrive within the borders of two participating na-
tions.21 This coverage included scheduled flights making interme-
diate stops in non-participating nations, provided that the flight
originated and terminated within a Convention abiding state.22

One of the primary purposes of the Paris and Warsaw confer-
ences to the Convention was to insure the survival of the newly

ond Circuit in Day v. TWA, 528 F.2d 31, 33 (2nd Cir. 1975), cert. denied, 429 U.S. 890
(1976) and was used by the Third Circuit in Evangelinos v. TWA, 550 F.2d 152, 155
(3d Cir. 1977). For discussion of the tripartite test, see text at notes 59-67 infra.

14. 545 F.2d at 282.
15. Id. at 282-83.
16. Lowenfeld & Mendelsohn, The United States and the Warsaw Convention,

80 HARv. L. REV. 497, 498 (1967) [hereinafter Lowenfeld & Mendelsohn]. The
Lowenfeld & Mendelsohn article is the leading work on the history of the Warsaw
Convention, from its birth to the Montreal Agreement.

17. KREINDLER, supra note 10, at § 11.01 [2].
18. Lowenfeld & Mendelsohn, supra note 16, at 498. In 1976, approximately 173

billion revenue passenger miles were flown. THE WORLD ALMANAC AND BOOK OF
FACTS 1978, 127 (1977).

19. KREINDLER, supra note 10, at § 11.01[2].
20. Id.
21. Warsaw Convention, supra note 1, art. 1(2).
22. Id.
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created airline industry.23 Under article 22 of the Convention, a
carrier's liability for death and injury was limited to 125,000 "poin-
care'a Francs," or approximately $8,300, per person.24 Article 20(1)
further protected an air carrier by relieving it of liability if it could
be shown that the carrier had "taken all necessary measures to
avoid the damage or that it was impossible for the carrier to take
such measures. '25

Besides limiting air carrier liability, the Convention sought to
create the basis for a uniform system of air laws and regulations. 26

By adopting a system of uniform rules, the Convention delegates
hoped to minimize the amount of litigation involving airlines and
to provide them with stronger bargaining positions in acquiring in-
surance coverage.27

By 1932, France, Poland, Spain, Brazil, Yugoslavia, Rumania,
and Latvia had ratified the Warsaw Convention, which went into
effect on February 13, 1933.28 The United States, although it had
only sent an observer to the 1929 conference, adhered to the Con-
vention on July 31, 1934.29

Controversy eventually developed over the maximum level of
the air carriers' liability.30 The more developed countries argued
that the $8,300 limitation was too low. 3 1 In the mid 1950's, the
United States and other developed countries urged that the liabil-
ity provision be increased, both because airlines were no longer on

23. Lowenfeld & Mendelsohn, supra note 16, at 499-500. At the time of the Con-
vention, 45 passengers were being killed every 100 million miles. Id. at 498. In 1965,
the fatality rate had improved to .56 per 100 million passenger miles. By 1970, the
rate further improved to .29 persons per 100 million miles. Note, Terrorism in the
Terminal: Airline Liability Under Article 17 of the Warsaw Convention, 52 N.Y.U. L.
REV. 283, 291 n. 68 (1977) (citing A. LOWENFELD, CASES AN MATERIALS ON AVIATION
LAw VI-26 to 27 (1972).

24. Lowenfeld & Mendelsohn, supra note 16, at 499. The dollar equivalent is
given as the United States devaluation in 1933. In 1929, the value was $4,898. Id. at
499 n. 10.

25. Warsaw Convention, supra note 1, art. 20(1).
26. Lowenfeld & Mendelsohn, supra note 16, at 498-99.
27. Id. at 499-500.
28. Id. at 501-02.
29. Id. at 502. Multilateral treaties of general concern often permit nations

other than the original signatories to become parties by the process known as ad-
herence. Adherence generally has the same legal effect as ratification in terms of a
nation's obligation to a treaty; the major difference is in the timing. If adherence is
given subject to ratification by the adhering state it becomes effective after ratifica-
tion. W. BISHOP, INTERNATIONAL LAw: CASES & MATERIALS 119 (3d ed. 1971). The
Warsaw Convention provides for adherence in art. 38. Warsaw Convention, supra
note 1, art. 38. The United States was not an official participant at the Convention,
but after ratification by the Senate filed its instrument of adherence. Lowenfeld &
Mendelsohn, supra note 16, at 501-02.

30. Lowenfeld & Mendelsohn, supra note 16, at 504.
31. Id.
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the brink of financial ruin and because air travel had become much
safer.32 On the other hand, the less developed nations felt that the
limits were either satisfactory or too high, and that because of the
worldwide departure from the gold standard and the postwar de-
valuation, the $8,300 was actually worth more than it was in 1929. 33

The continuing debate brought about an international conference
at The Hague, The Netherlands. The participants to the Hague
meeting agreed to a protocol which increased the airlines' liability
to approximately $16,000.3 4 By the end of 1956, the United States
along with twenty-five other nations had signed the Hague Proto-
col.3 The United States Senate has never ratified the Protocol,
however, mainly because of its concern over the Protocol's limita-
tion of liability, the inadequacy of notice to ticket holders of this
limitation, and the effect of the Convention's applicability within
the United States. 36

In the early 1960's the United States was still dissatisfied with
the Convention's limitation of airline liability and with the com-
plete exoneration of air carriers who, when a catastrophe did take
place, were able to assert a due care defense.37 The concern over
the inability to revise the liability and defense provisions of the
Convention culminated in November of 1965, when the United
States officially denounced the Warsaw Convention. 38 Rather than
risk the withdrawal of the United States from the Convention, the

32. Id. at 504-05.
33. Id. at 504.
34. KREINDLER, supra note 10, at § 12.02[1]. The Protocol is an international

treaty which includes amendments to the Warsaw Convention. Id. at § 12.01.
35. Id. at § 12.01.
36. Lowenfeld & Mendelsohn, supra note 16, at 512. Thus, the Protocol's legal

effect has been considered doubtful by some courts because the Senate has failed
to ratify it. KREiNDLER, supra note 10, at § 12.01 n. 1.

37. Note, Warsaw Convention-Air Carrier Liability for Passenger Injuries Sus-
tained Within a Terminal, 45 FORDHAM L. REV. 369, 372 (1976). The air carrier could
escape liability if it proved that the accident occurred due to some factor other than
its alleged negligence. Under article 20(1) of the Convention, if the air carrier
proved that it had taken steps to prevent injuries or that it was impossible for it to
take such action, then the carrier was spared liability. Warsaw Convention, supra
note 1, art. 20(1).

38. Lowenfeld & Mendelsohn, supra note 16, at 551. Shortly before November
15, 1965, the Interagency Group on International Aviation recommended to the
President that unless the airlines raise their Convention liability, the United States
should denounce the Convention. Kreindler, The Denunciation of the Warsaw
Convention, J. Am LAw & CoM. 291, 302 (1965). The White House approved the
agency's recommendation and on November 15, 1965, instructed its ambassador in
Warsaw to deliver notice of the denunciation to the Polish Government. Id. Accord-
ing to article 39(2) of the Convention, the denunciation takes effect 6 months after
notice is filed. Warsaw Convention, supra note 1, art. 39(2). Thus unless the notice
of denunciation was withdrawn, the United States on May 15, 1966, would have been
free of the Warsaw Convention. Lowenfeld & Mendelsohn, supra note 16, at 550.
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international air carriers adopted the Montreal Agreement. 39 The
Montreal Agreement did not replace the Convention,40 but was in
effect a quasi-contract in which the airlines agreed to discard the
due care defense in favor of strict liability and to expand the possi-
ble monetary recovery up to $75,000.41 Due to the Montreal Agree-
ment, the United States formally withdrew its denunciation of the
Convention on May 14, 1966.42

Five years later, twenty-one nations including the United
States signed a treaty known as the Guatemala Protocol.43 The
Protocol, like the Montreal Agreement, provided for no-fault liabil-
ity of the airlines, and increased the carrier's liability to $100,000
per passenger." However, since the Senate neither ratified nor ad-
hered to the Guatemala Protocol, the United States is not bound
by it.45

Although airline travel has changed dramatically since 1929,
and the liability provisions of the Convention have been increased,
the language of article 17 itself has remained unchanged. Article 17
outlines the situations in which an air carrier may be liable to its
passengers. These situations cover death or injuries which occur
on board the aircraft or during the course of embarking and dis-
embarking.46 The scope of article 17 coverage is unclear, however,
particularly since the Convention does not anywhere provide defi-
nitions for embarkation and disembarkation-processes that, like
other aspects of air travel, have changed since the Convention was
drafted.

47

39. KREINDLER, supra note 10, at § 12A.01.
40. Id.
41. The Montreal Agreement is not an amendment to the Warsaw Convention

brought about by governmental action. Its only logical significance is that the air
carriers themselves have increased their own amount of liability and have waived
their article 20(1) defense under the Warsaw Convention. Due to the uniformity of
the carriers' action and the approval and ratification of these changes by the United
States Civil Aeronautics Board, the Montreal Agreement has assumed the status of
resembling enforceable law. KREINDLER, supra note 10, at § 12A.02.

42. Id.
43. Id. at § 12B.01.
44. Id.
45. Id.
46. See text at note 2 supra.
47. See notes 18 and 23 supra. As mentioned by the district court in Day,

"when the Convention was drafted, we lived in a simpler day. Many airlines re-
quired nothing more than to weigh the passenger and his luggage, take his ticket
and allow him to place his foot on the boarding ladder." Day v. TWA, 393 F. Supp.
217, 221 (S.D.N.Y. 1975), aWd, 528 F.2d 31 (2d Cir. 1975), cert. denied, 429 U.S. 890
(1976).
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JUDICIAL HISTORY

Courts attempting to determine whether a passenger was in
the process of embarkation or disembarkation have generally de-
veloped one of two different tests-one a location test,48 the other,
and more prevalent, a tripartite test.49 The location test focuses on
the passengers' location with regard to the aircraft. The First Cir-
cuit Court of Appeals in MacDonald v. Air Canada50 employed
this test in determining liability of the airline to a deplaned pas-
senger. In MacDonald, a passenger was injured when she fell in a
baggage delivery area.51 Though the court decided the case on the
issue of whether an accident had, in fact, occurred,52 it also consid-
ered whether the plaintiff was still in the process of disembarking
when she became injured. The court held that she was no longer
disembarking within the meaning of article 17 because of the dis-
tance between the baggage area and the aircraft.53 The court's

48. Evangelinos v. TWA, 396 F. Supp. 95 (W.D. Pa. 1975), rev'd 550 F.2d 152 (3d
Cir. 1977); MacDonald v. Air Canada, 439 F.2d 1402 (lst Cir. 1971). In Evangelinos,
the district court employed a location test, but was reversed by the Third Circuit
sitting en banc. In Evangelinos, the plaintiffs were preparing at Athens' Hellenikon
Airport to board a TWA jetliner for New York. They already had their passports
checked and were about to undergo a security check, when two Palestinian ter-
rorists attacked. The terrorists hurled three grenades and shot at the waiting pas-
sengers with small automatic weapons, killing three and wounding over 40. 396
F.Supp. at 97. The district court concluded, after an examination of the history of
the Warsaw Convention, that the Convention delegates "Were defining geographi-
cal limits rather than an activity when they used the words, 'any operation of em-
barking.' " 396 F. Supp. at 100-01. In effect, the court held that embarkation under
article 17 did not cover passengers unless they were actually boarding the aircraft.
Id. at 101. As discussed below, however, the Third Circuit reversed and held that
the passengers were in the process of embarkation. 550 F.2d 152 (3d Cir. 1977). See
text at notes 62-69 infra.

49. See, e.g., Evangelinos v. TWA, 550 F.2d 152, 155 (3d Cir. 1977): "[Tlhree fac-
tors are primarily relevant to a determination of the question of liability under Arti-
cle 17: location of the accident, the activity in which the injured person was
engaged, and the control by the defendant of such injured person at the location
and during the activity ... ." See also Day v. TWA, 528 F.2d 31, 33 (2d Cir. 1975).

50. 439 F.2d 1402 (1st Cir. 1971).
51. Catherine MacDonald landed at Boston's Logan International Airport from

Canada. Upon deplaning, she walked with her daughter to the baggage retrieval
area in order to pick up suitcases and clear customs. Her daughter stationed the
plaintiff alongside a pillar while she went to look for her mother's bags. After bring-
ing one bag over to where her mother was standing, the daughter went back to the
carousel to locate the remaining luggage. While her daughter was looking for the
remaining bag, the plaintiff fell, breaking both of her wrists and injuring her face
and one knee. 439 F.2d at 1404.

52. The court held that the plaintiff failed to prove the occurrence of an acci-
dent and thus did not meet the first requirement needed to invoke the Warsaw
Convention. The court felt that due to the fact that the baggage area was well
lighted, her fall could just as likely have resulted from "some internal condition" as
from an "accident." Id. at 1404-05.

53. The court concluded that the disembarkation process terminates "by the
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analysis of disembarkation should probably not be emphasized,
however, since it had already determined that the plaintiff's fall
may have been caused by her own physical condition, and not by
an "accident" as required for article 17 coverage. 54

The tripartite test, which has gained increased acceptance
with the courts, focuses on (1) the activities of the passengers; (2)
their location at the time of the incident; and (3) the amount of
supervision exercised by the air carrier.5 5 Thus, if passengers were
located near their airplane and were engaged in activities under
the direction of the airline, they could be considered as proceeding
with embarkation or disembarkation.

In Day v. Trans World Airlines, Inc.,56 the district court al-
lowed recovery to plaintiffs who had suffered injuries from a ter-
rorist attack while preparing to board a jetliner.5 7 The district court
concluded that "[t] he issue as to any plaintiff is not where his feet
were planted when the killing began, but rather, in what activity
was he engaged. '58 On appeal, the Second Circuit Court of Appeals
affirmed the district court's decision, utilizing the tripartite test.5 9

Upon consideration of the injured passengers' activities and loca-
tion, and the air carrier's control over them, the Second Circuit
concluded that the plaintiffs were undergoing the process of em-
barkation. 60 The court held that since the plaintiffs were directed
by airline employees to stand in line, they no longer were "free
agents roaming at will," but were already under the airline's con-
trol in the course of embarking.61

Utilizing much the same approach as the court in Day, the
Third Circuit in Evangelinos v. Trans World Airlines62 reversed a
lower court which had used the location test.63 In reversing the dis-
trict court, the court of appeals noted the need for "uniformity of
decision in this area. '64 Not limiting their analysis to one of loca-

time the passenger has descended from the plane ... and has reached [the bag-
gage area] a safe point inside of the terminal, even though he may remain in the
status of a passenger of the carrier while inside the building." Id. at 1405.

54. Id. See note 52, supra.
55. See cases cited in note 49, supra.
56. 528 F.2d 31 (2d Cir. 1975), cert. denied, 429 U.S. 890 (1976).
57. 393 F. Supp. 217, 220 (S.D.N.Y. 1975). Apparently, the victids in Day, like

those in Evangelinos, were standing in the same line, approximately 250 meters
from the aircraft, When the terrorists struck. For the facts of Evangelinos, see note
48, supra.

58. 393 F. Supp. at 220.
59. 528 F.2d at 33.
60. Id. at 33-34.
61. Id.
62. 550 F.2d 152 (3d Cir. 1977).
63. See note 48, supra.
64. 550 F.2d at 155. The court stated that it agreed "with the result reached in
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tion only, the Third Circuit, like the Second Circuit, focused on the
victims' activities and the control exercised by the airline. It con-
cluded under this broader approach that the appellants had initi-
ated the "operations of embarking. '65 In addition, the court
explained that today, unlike in 1929, terrorism had become an "in-
herent [risk] in air transportation. '66

In his dissent, Chief Judge Seitz defended the location test
and attacked the majority's decision as being contrary to the Con-
vention drafters' purposes.67 The Chief Judge argued that article 17
was not intended to cover injuries sustained by passengers who
were positioned inside airports. He thought that it was worthy to
note that the majority's approach would "greatly expand the abso-
lute liability of air carriers while, at the same time, inviting drawn
out litigation to determine whether or not such liability at-
taches."68 Moreover, the Chief Judge claimed that terrorism was
not an incidental risk of air travel only, and that it could occur in
any public place. 69

Thus, when Hernandez was considered by the First Circuit
Court of Appeals, the tripartite test, which focuses on the activities
of airline passengers, the control exercised by the air carriers, and
the location of the airline passengers, appeared to be gaining in-
creased acceptance at the expense of the single-pronged location
test.70

ANALYSIS

Although the First Circuit did not disagree with the tripartite
test as developed by the Second and Third Circuits, 7 1 it held that
application of the tripartite test to the facts of Hernandez required
the conclusion that the plaintiffs did not have a right to recover
under article 17.72 The court rejected as being too broad and vague,
the appellants' claim that disembarkation should be defined as an

Day, although our reasoning differs slightly, and note that there is substantial in-
terest in uniformity of decision in this area." Id.

65. Id. The court stated that it was placing less emphasis on the airline's con-
trol over the passengers than the court in Day, but emphasized that control "is an
integral factor in evaluating both location and activity." Id.

66. Id. at 157.
67. Id. at 159 (Seitz, CJ., dissenting).
68. Id. at 163.
69. Id. at 159.
70. The court in Hernandez referred to both the Third Circuit's opinion in

Evangelinos, and the Second Circuit's opinion in Day. Hernandez v. Air France,
545 F.2d 279, 282 (1st Cir. 1976), cert. denied, 430 U.S. 950 (1977).

71. See note 101, infra.
72. 545 F.2d at 282.
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on-going process of "ending a trip. '73 The court focused on the
physical activity of exiting from an aircraft and held that since the
airplane passengers had already deplaned, passed through immi-
gration, and were inside the airport, the process of disembarkation
had ceased.74 Noting that the terminal building in which the pas-
sengers were located at the time of the attack was between one-
third to one-half a mile from where the passengers had deplaned,
the court held that the plaintiffs' location precluded them from ar-
ticle 17 coverage.75

The court did consider the control exercised by Air France, but
held that at the time of the attack, the passengers had become
"'free agents [who were] roaming at will through the terminal.' ",76

In arriving at this conclusion, the court differentiated the passen-
gers in Hernandez from those in Day and Evangelinos, in that the
latter were "segregated into a group at the direction of airline em-
ployees. ' 77 The court recognized that Air France employees were
stationed within the airport, but maintained that they were only
there "to welcome and assist the passengers, not to prescribe pro-
cedures which passengers were obligated to follow. ' 78

It seems at least arguable that airlines exercise as much con-
trol during the deplaning and baggage retrieval processes as they
do when passengers are preparing to board airplanes. Though the
baggage retrieval procedure may not be as elaborate as some of
the embarkation procedures, 79 passengers must still undertake a
prescribed course of conduct to retrieve their baggage. In

73. Id. at 283-84.
74. Id. at 282.
75. Id.
76. Id. at 283.
77. Id. Day is discussed in text at notes 56-61 6s-pra; Evangelinos in text at

notes 62-69 supra.
78. 545 F.2d at 283 n.5.
79. The district court in Day had outlined an eleven step embarkation proc-

ess. Passengers could not embark unless they.
1. presented their tickets to TWA at the checking desk on the upper

leve
2. obtained boarding passes from TWA,
3. obtained baggage checks from TWA,
4. obtained an assigned seat number from TWA;
5. passed through passport and currency control imposed by the

Greek Government
6. submitted to a search of their person for explosives and weapons

by Greek police;
7. submitted their carry-on baggage for similar inspection by Greek

police;
8. walked through Gate 4 to Olympic's bus;
9. boarded the bus;

10. rode in the bus a distance of 100 yards; and
11. walked off the bus and onto the aircraft.
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Hernandez, for instance, instead of waiting in line to board a plane
the passengers waited for their luggage to arrive on the carousel.80

Furthermore, instead of presenting boarding passes, passengers,
as a precaution against theft, must usually show their ticket stubs
in order to retrieve their luggage. These procedures, though they
may not be as regimented as the embarkation process, are proce-
dures nonetheless. At the very least, they indicate that until the
passenger retrieves his luggage, he is still in some manner under
the control of the air carrier.

The First Circuit found support in the history of the Warsaw
Convention for its conclusion that the attack did not occur during
disembarkation. 81 Though the court acknowledged that the history
of article 17 was imprecise, it maintained that the drafters' inten-
tions were still discernible.82 The court found that the drafters con-
sidered the operations of "embarkation and disembarkation [to
be] . . . the physical activity of entering or exiting from an air-
craft."83 One difficulty with such an historical approach, however,
is the fact that the Convention was drafted at such an early stage
in the development of air travel. 84 It is unlikely that the drafters of
the Convention even considered the terrorist activities in the na-
ture of the Lod Airport attack as a possibility. Though the airline
passenger was not entirely ignored by the drafters, the principal
beneficiary of the Convention was no doubt the airlines them-
selves.

85

In its historical analysis of article 17, the court also seemed to
ignore the importance of the Montreal Agreement and the Guate-
mala Protocol,86 which "did not alter the language of Article 17...
[b]ut... [provided] decisive evidence of the goals and expecta-
tions currently shared by the parties to the Warsaw Convention. ' '87

Ranking high among those goals was the protection of the airline

Day v. TWA, 393 F. Supp. 217, 221 (S.D.N.Y. 1975), affd, 528 F.2d 31 (2d Cir. 1975),
cert. denied, 429 U.S. 890 (1976).

80. 545 F.2d at 281.
81. Id. at 283.
82. Id.
83. Id. at 283-84.
84. See text at notes 17-20 supra. As discussed at note 47 supra, the proce-

dures of embarkation and disembarkation were much simpler in 1929, when the
Convention was drafted.

85. Lowenfeld & Mendelsohn, supra note 16, at 499-500.
86. The court briefly mentioned the Montreal Agreement, but did not indicate

that it has much importance with regard to airline liability. 545 F.2d at 280-81. In
contrast, the Day court identified the importance of both the Montreal Agreement
and the Guatemala Protocol. 528 F.2d at 36 and 36 n. 15. For discussion of the Mon-
treal Agreement and the Guatemala Protocol, see text at notes 39 and 43 supra.

87. Day v. TWA, 528 F.2d 31, 36 (2d. Cir. 1975), cert. denied, 429 U.S. 890 (1976).
The Day court felt that the Warsaw Convention as drafted in 1929 would lead to the
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passenger.88

The Hernandez court also held that the modern theory of cost
allocation8 9 would "do violence to the history and language of the
Warsaw Convention,"9° particularly because the court found no
"close logical nexus between the injury and air travel per se."91

The court maintained, as did the dissent in Evangelinos,92 that ter-
rorist attacks should not be regarded as limited to air travel, but as
risks which every human being faces in today's turbulent world. 93

Though terrorism is not unique to the airline industry, the air car-
rier would seem to be in the best position to bear the responsibility
for passenger safety, and "to distribute among all passengers what
would otherwise be a crushing burden upon those few unfortunate
enough to become 'accident' victims. 94

The Day court, for one, seems to have recognized the problem
of a strict historical construction of the Convention. It believed
that the Warsaw Convention should be viewed as a working frame-
work from which to determine liability with regard to known and
unknown future hazards of air travel, such as a terrorist attack.95

Similarly, the federal district court in Husserl v. Swiss Air Trans-
port Co.,96 concluded that even if the Warsaw delegates had not
specifically contemplated such recent hazards, the Montreal
Agreement would resolve any doubt over whether these incidents
were within the ambit of article 17.97 Some precedents did exist,
therefore, for adopting a more flexible approach to article 17 than
that chosen by the court in Hernandez.

Still another problem that the Hernandez court addressed was
the plight of the injured non-passenger. The court felt that it would
be unfair to allow compenstion to an injured airline passenger and
at the same time to deny recovery to a nonpassenger injured in the

same result, the drafters of that Convention did reject a version of article 17 which
would have expanded carrier liability from airport to airport. Id. at 35.

88. Id. at 37.
89. The modern theory of cost allocation holds that accident costs "will be

least burdensome if they are spread broadly among people and over time." G. CALA-
BRESI, THE COSTS OF ACCIDENTS 39 (1970).

90. 545 F.2d at 284.
91. Id.
92. 550 F.2d at 159-60 (Seitz, C. J., dissenting). See text at note 69 supra.
93. 545 F.2d at 284.
94. Day v. TWA, 528 F.2d 31, 34 (2d Cir. 1975), cert. denied, 429 U.S. 890 (1976)

(citing CALABRESI, supra note 89, at 39-45, 150-52).
95. 528 F.2d at 37-38, "The Warsaw drafters wished to create a system of liabil-

ity rules that would cover all the hazards of air travel." Id. at 38.
96. 351 F. Supp. 702 (S.D.N.Y. 1972), affd per curiam, 485 F.2d 1240 (2d Cir.

1973).
97. Id. at 706. Husserl involved construction of the word "accidents" in article

17. For discussion of the Montreal Agreement, see text at note 39 supra.
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attack.98 The court felt that both passengers and non-passengers
should be treated alike, and that they both should pursue
whatever remedies were available through the local courts. 99 As
observed by the Third Circuit in Day, however, such a course of
action could ruin an already beleaguered plaintiff whose situation
"would be compounded by the need to prove fault and the require-
ments of extensive pretrial investigation, travel and other factors
too difficult to anticipate."'10 0

In sum, using the tripartite test of control, activity, and loca-
tion, the court held that at the time of the attack Hernandez's loca-
tion and activity were no longer controlled by the air carrier.
Moreover, the court decided that the disembarkation process in-
volved principally the physical activity of exiting an aircraft. Since
the court cited with approval cases that did not limit the embarka-
tion process to the mere physical boarding of a plane, 10 1 the
He-nandez court appears to have concluded that the procedures
required after deplaning are materially different from those re-
quired before boarding. Despite the court's emphasis on the legis-
lative history of the Convention, in assessing the signatories'
intentions it ignored to a large extent the significance of the Mon-
treal Agreement and the Guatemala Protocol. Additionally, the
court was concerned that if it allowed the plaintiff to recover in
this situation, it would be unfair to injured non-passengers who
were not covered by article 17. The court suggested that both pas-
sengers and non-passengers pursue remedies through local courts,
but did not, however, address the problems involved in instituting
a suit in a foreign nation.

ALTERNATIVE FORMS OF RELIEF WITH AND WITHOUT
AMENDING ARTICLE 17

Although the appellate court's decision was harsh, its concern
about extending air carrier liability to attacks in airports is a legiti-
mate one. At the same time, the victims of airport terrorist attacks
should not be left without an effective remedy. One alternative
course of action for such victims would be to bring a direct action

98. 545 F.2d at 284.
99. The court stated that "[i]t would seem to be more rational.. . to treat

passengers and nonpassengers alike. . . leaving them to the remedies of local law."
Id.

100. 528 F.2d at 34.
101. The court stated that it was not in disagreement with the Day and

Evangelinos decisions. 545 F.2d at 282. However, those courts allowed recovery to
passengers who were not injured while physically boarding the plane, but were
standing in a line approximately 250 meters from the aircraft. See notes 48 and 57
supra.
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against the airport authority. But since the majority of airports are
either totally or partially under the control of some governmental
agency, 10 2 suits would have to be brought against the individual
nation state. Governments could disperse the costs of such suits
throughout the general population by way of increased taxes, or by
the imposition of an airport tax. Holding governments liable for
terrorist attacks would also eliminate the current non-remedial po-
sition the non-passenger encounters under the Warsaw Conven-
tion since governments would be responsible for all persons in
their airports, including those who were in the terminal for such
purposes as purchasing a newspaper.

Though holding the respective government liable would pro-
vide one solution, the reality of its achievement seems doubtful. As
already mentioned, governmental entities are normally immune to
suit.10 3 Therefore, unless the country in which the victim is injured
has entered into a treaty with the United States to waive immu-
nity,l ° 4 the victim would be precluded from bringing a cause of ac-
tion against the foreign sovereign.105

102. Comment, Deterring Airport Terrorists Attacks and Compensating the
Victims, 125 U. PA. L. REV. 1134, 1159 n.118 (1977).

103. See note 10 supra. RESTATEMENT (SECOND) OF THE FOREIGN RELATIONS
LAW OF THE UNrrED STATES § 66 (1965) states that "[t]he immunity of a foreign state
under the rule stated in § 65 extend to

(a) the state itself...
(c) its government or governmental agency...
(g) a corporation created under its laws and exercising functions compa-
rable to those of an agency of the state.
104. See, e.g., the Treaty of Friendship, Commerce and Navigation with

Greece. Aug. 3, 1951, 5 U.S.T. 1829, ii T.I.A.S. No. 3057. Article XIV(5) of the treaty
provides that:

No enterprise of either Party which is publicly owned or controlled shall, if
it engages in commercial ... or other business activities within the territo-
ries of the other Party, claim or enjoy ... immunity therein from taxation,
suit, execution of judgment or other liability to which privately owned and
controlled enterprises are subject therein.

Id. at art. XIX(5), U.S.T. at 1867.
105. This was the dilemma that the victims of the terrorist attack in

Hernandez had to face. Since Lod Airport was an Israeli governmental entity, and
because the United States and Israel were not parties to a treaty waiving govern-
mental immunity, the airport authority could have claimed immunity if sued. Still,
even if the Israeli Government could be sued, it is possible that victims like those in
Hernandez, would be precluded from suing the government because the United
States' State Department could intervene and assert the defendant's immunity. As
stated by the court in Isbrantsen Tankers, Inc. v. President of India, 446 F.2d 1198,
1201 (2d Cir. 1971), cert. denied, 404 U.S. 985 (1971):

The potential harm or embarassment resulting to our government from a
judicial finding of jurisdiction, in the face of an Executive recommendation
to the contrary, may be just as severe where the foreign sovereign had ini-
tially contracted to waive its claim of sovereign immunity as where it had
not done so. Though we sympathize with appellant because of the difficult
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To encourage governments to assume responsibility for terror-
ist attacks on their airports, Congress could enact further legisla-
tion such as the Anti-hijacking Act of 1974,106 which authorizes the
President of the United States to suspend travel between the
United States and countries which support and assist hijackers. 10 7

A similar law could be drafted which would apply to nations who
would not agree to waive their immunity in airport terrorist cases
and/or have not taken adequate measures to safeguard their air-
ports.

1 0 8

Another possible alternative which could ease a terrorist vic-
tim's hardship would be to expand flight insurance coverage to in-
clude accidents which occur inside airports. However, the
insurance alternative may not be a complete solution since victims
of air accidents have not always covered themselves adequately
with flight insurance. In fact, insurance by the victim has been de-
scribed as "a limited and uncertain protection; the 'slot machine'
kind, for those who buy it... [insurance by the victim] is too ex-
pensive and is not the efficient way for our society to deal with this
problem." 10 9 Still, the cost of personal flight insurance is not pro-
hibitive.11 0 If such expanded insurance coverage were mandatory
and included in the price of airplane tickets, all airline passengers
would be at least financially protected.

Another way to accomplish much the same result would be to
amend the Warsaw Convention itself. Such an amendment would
hold air carriers strictly liable for injuries resulting from terrorist
attacks in airports. The recent trend in cost allocation has been to

position in which such a holding places it, we have no alternative but to
accept the recommendation of the State Department.

See also Rich v. Naviera Vacuba S.A., 295 F.2d 24, 26 (4th Cir. 1961).
106. Pub. L. No. 93-366, 88 Stat. 409 (codified at 49 U.S.C. §§ 1301, 1471, 1472, 1472,

1487, 1514 1515 (Supp. IV 1974)).
107. 49 U.S.C. § 1514 (Supp. IV 1974).
108. After a Lufthansa airliner was hijacked in October of 1977, the West Ger-

man Government told the Spanish Government, which allegedly maintained lax
airport security, that unless the West Germans were permitted to supervise their
own security, they would stop all commercial flights between Germany and Ma-
jorca. Them, Nov. 7, 1977, at 46 col. 1.

109. Lowenfeld & Mendelsohn, supra note 16, at 560-61 (quoting a letter by
Professor Henkin of Columbia University Law school written in response to an invi-
tation by the Federal Aviation Administration for comments).

110. A typical flight insurance policy provides coverage up to $150,000 for inju-
ries sustained during flight, boarding, and deplaning. In addition, coverage may
extend to injuries that occur on the airport premises, before boarding or after
alighting from the aircraft. These policies exclude suicides, acts of declared and
undeclared war and parachute jumping. MUTUAL OF OMAHA'S F LGHT INSURANCE
Poucy, Policy Form T33 AV-B.
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spread accident costs "broadly among people and over time.""' In
a case such as Hernandez, the airline would be in the best position
to cover the damages claimed by the appellants. The airline could
adequately meet its burden by distributing the cost among all of its
air travelers. In addition, the air carriers could pool portions of
their assets to create a fund for just these types of incidents. The
pooling of funds would allow the airlines to disperse the costs of
attacks among themselves. The costs to the airlines would be sig-
nificant, but probably no more so than the costs of hijackings, 112

for which the airlines have been held strictly liable since Husserl v.
Swiss Air Transport Co. 113

Moreover, holding airlines liable under an amended article 17
for terrorist attacks might stimulate the carriers to pressure air-
ports for more stringent security measures. For example, though
the airplane hijacking problem has not been eliminated, airports
and air carriers have been increasingly more successful in aborting
acts of air piracy. Between 1970 and 1972 the rate of successful
hijackings fell from approximately 64% to slightly more than
28%.114 Airports have been utilizing security devices, such as X-ray
machines and metal detectors to cut down on the rate of air piracy.
In fact, during the first year after these security devices were fully
installed in 1973, not a single commercial airliner was hijacked in
the United States. l s5 By working together, perhaps the airlines and
the airport authorities could be as successful in developing proce-
dures with which to protect those within airports.116 Holding air-

111. See note 89 supra. See also Day v. TWA, 528 F.2d 31, 34 (2d Cir. 1975), cert.
denied, 429 U.S. 890 (1976).

112. During the summer of 1972 U.S. planes alone were hijacked at a rate of
more than two per month. THE WORLD ALMANAC AND BOOK OF FACTS 1974, 483
(1975). Besides the attacks on the Tel Aviv and Athens airports, only six other
assaults on airport facilities have occurred since 1969. Terrorists killed fifteen pas-
sengers in a waiting area in Karachi, Pakistan on June 18, 1968. N.Y. Times, Jan. 19,
1969, at 11, col. 1. On November 27, 1969, terrorists made a grenade assault on the El
Al Airlines' passenger terminal in Athens, Greece. N.Y. Times, Nov. 28, 1969, at 1,
col. 6. A similar attack occurred on February 10, 1970, in Munich, West Germany.
N.Y. Times, Feb 11, 1970, at 1, col. 2. Also, on April 25, 1970, terrorists planted a
bomb in the El Al ticket office in Instanbul, Turkey. N.Y. Times, Apr. 26, 1970, at 10,
col. 1. At Paris' Orly Airport, on January 13, 1975, rockets intended for another Is-
raeli jetliner, struck a Yugoslavian jet. N.Y. Times, Jan. 14, 1975, at 1, col. 1. An-
other bomb explosion took place on December 29, 1975, at New York's LaGuardia
Airport. N.Y. Times, Dec. 30, 1975, at 1, col. 8.

113. 351 F. Supp. 702 (S.D.N.Y. 1972), qffd per curiam, 385 F.2d 1240 (2d Cir.
1973). See also text at note 96 supra. As noted by the count in Husserl, the Mon-
treal Agreement imposed a system of absolute liability upon the air carrier. 351 F.
Supp. at 706.

114. THE WORLD ALAMANAC AND BOOK OF FACTS 1974, 483 (1975).
115. Id.
116. For example, the Federal Aviation Administration has made a proposal

that would outlaw illegal weapons in airports. 42 Fed. Reg. 30166, 30770 (1977) (to
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lines liable under article 17 for terrorist attacks could provide the
initiative needed to help bring about such a cooperative effort. As
suggested by one commentator, there "[s Ieems to be a direct cor-
relation between financial loss and protective action taken by the
airlines.' 1 17 If the airlines were unsuccessful in pressuring airport
authorities to tighten security, the air carriers could install their
own security devices and even employ their own security guards.
Some airlines have already undertaken such measures. For exam-
ple, Lufthansa, the West German airline, has implemented a policy
of saturated security for all of its daily scheduled flights, as well as
following new flight patterns. 118

Another approach emphasizing cooperation between the air-
lines and the airport authorities would be to allocate responsibility
according to the degree of control exercised by each. This modifi-
cation would involve what might be termed a "spheres of control"
test. An argument can be made that the airlines do not have com-
plete control over all who enter airports. 119 For example, people
often go to airports to purchase out-of-town newspapers or to dine
at the airport restaurant. Under the spheres of control test, airlines
would be held responsible only to those persons who were located
within areas of the airport in which the airlines exercised actual
physical or functional control. Even in the Evangelinos dissent,
Chief Judge Seitz acknowledged that airlines are in control of
"many locations within the terminal."'120 These locations or spher-
es-areas where the airlines normally station their employees and
agents-would include ticket counters, boarding stations, waiting
salons, and baggage delivery areas.

Finally, the scope of article 17 could be made less ambiguous
by an amendment defining specifically what is meant by the "oper-
ations of embarking and disembarking." The definition could make
it clear whether the operations of embarkation and disembarka-

be codified in 14 C.F.R. § 107.21). It is a Federal offense to carry weapons aboard an
aircraft, but Federal law does not currently prohibit persons from bringing weapons
into the terminal. 49 U.S.C. § 1472(1) (1975).

117. Abramovsky, Compensation for Passengers of Hijacked Aircraft, 21 BUF-
FALO L. REV. 339, 359 (1971).

118. TIME, Nov. 28, 1977, at 56. Lufthansa's response was due in part, no doubt,
to the dip in its passenger business that followed terrorist threats to the airline. Id.

119. See Hernandez v. Air France, 545 F.2d 279, 284 (1st Cir. 1976), cert. denied,
430 U.S. 950 (1977).

120. 550 F.2d at 164 (Seitz, C.J., dissenting). See Knoxville v. Bailey, 222 F.2d
520 (6th Cir. 1955), where the court held that Delta Airlines was jointly liable for
injuries suffered in an area of the airport in which the air carrier did not maintain
direct control because the airline was under a duty to provide a "reasonably safe
passageway... to its airplane." Id. at 528 (citing Crowell v. Eastern Airlines, Inc.,
240 N.C. 20,__:., 81 S.E.2d 178, 187 (1954)).
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tion begin on entering or departing the aircraft, gateway, con-
course, or even the entire airport. Courts would then be able to
refer to a single and specific definition when they were faced with
an article 17 dispute.

CONCLUSION

In Hernandez, the First Circuit Court of Appeals denied the
appellants' claim that, under article 17 of the Warsaw Convention,
Air France was liable for the deaths and injuries which occurred
during a terrorist attack at Lod International Airport in Tel Aviv,
Israel. The central question before the court was whether the in-
jured passengers were in the operation of disembarkation, and
thus entitled to the protection afforded by article 17. The court felt
bound by the legislative history of the Convention to emphasize
the physical location of the passengers relative to the aircraft, but
did consider additionally both the activity of the passengers and
the control by the airline over them. The court concluded that the
passengers were not in the operations of disembarkation despite
recent decisions that had construed article 17 somewhat more lib-
erally, and had allowed recovery in arguably analogous situations.

At the core of the controversy is the fact that article 17 of the
Warsaw Convention is not an ideal example of legal draftsman-
ship. The phrase "during the operations of embarking and dis-
embarking" is very vague. Because of the many changes that have
taken place in air travel since the Convention was first drafted, a
strictly historical approach to the Convention would not seem to
provide an adequate answer. Though there are other alternatives,
the most sensible course of action to improve the current situation
would be to amend article 17 to specifically define the terms of em-
barking and disembarking and thus provide the courts with guide-
lines to utilize in future airport terrorist controversies.

John R. Lom-'79
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